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EQUALITY FOR THE DISTRICT OF COLUMBIA: 

DISCUSSING THE IMPLICATIONS OF S. 132, 
THE NEW COLUMBIA ADMISSION ACT OF 2013 


MONDAY, SEPTEMBER 15, 2014 

U.S. Senate, 

Committee on Homeland Security 
AND Governmental Aefairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 3:03 p.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Thomas R. Carper, 
Chairman of the Committee, presiding. 

Present: Senators Carper and Coburn. 

OPENING STATEMENT OF CHAIRMAN CARPER 

Chairman Carper. Good afternoon, everyone. The hearing will 
come to order. When I assumed the chairmanship of this Com- 
mittee in January 2013 and Dr. Coburn became the Ranking Mem- 
ber, a Committee with broad jurisdictions over the Federal Govern- 
ment operations and homeland security. I took on the responsibility 
for Federal legislation on matters concerning the District of Colum- 
bia whose more than 600,000 citizens are denied a vote in Con- 
gress. 

I take that responsibility seriously, which is why last year I in- 
troduced the New Columbia Admissions Act to create a path, if you 
will, to end the voting inequality that exists. The District of Colum- 
bia is not just a collection of government offices, museums and 
monuments. It is a home to a little more than 632,000 people, more 
than both Wyoming and Vermont, and these residents pay over $20 
billion in Federal taxes. That is more than the Federal taxes paid 
by States like Nebraska, South Carolina, and New Hampshire. 
These residents work, study, raise families and start businesses 
here, just like people do in all 50 States. They also serve in the 
military. 

Yet when it comes to having a vote in Congress, these men and 
women really do not count, at least not in the same way. In truth, 
they never have. And while they bear the full responsibilities of 
funding our Federal Government and dealing with the con- 
sequences of the laws that it enacts, they do not enjoy the benefits 
and protection of having voting representation, in our Congress. In 
my view, this situation is simply not fair. Neither is it consistent 
with our values as a country. Perhaps most importantly, though, 
it is not consistent with the Golden Rule, that is to treat other peo- 
ple the way we would want to be treated. 

( 1 ) 
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Voting rights is a passionate cause for many of the citizens of the 
District of Columbia. It has been for years and I believe it should 
be a cause for concern for all of us. It is the major reason why we 
are here today, 20 years after the last testimony before Congress 
on District of Columbia statehood. My goal for this hearing is to 
educate a new generation of people about this injustice and to re- 
start the conversation about finding a more thoughtful solution. 

I was personally surprised to learn last year that the United 
States is the only democracy in the world that denies voting rep- 
resentation to the people who live in its capital city. Not one of 100, 
not one of 10, the only one. The United Nations Human Rights 
Committee has called us out on that. They have deemed the Dis- 
trict of Columbia’s lack of voting representation a human rights 
violation. 

But there is more to this injustice and inequality. The District 
of Columbia’s disenfranchisement places its citizens in a doubly 
vulnerable political position. Unlike any other city in the United 
States, Congress holds ultimate control over the District of Colum- 
bia’s laws, and even its day-to-day operations. In recent years. Con- 
gress has shown less of an inclination to meddle in the District of 
Columbia’s affairs that it has in the past. 

But the fact remains that my colleagues and I can, if we choose 
to, overrule the voters of the District of Columbia and their local 
officials on any of a number of local issues that we want. So with- 
out their own vote in Congress or the ability to spend money and 
pass laws without Congress’ consent, the District of Columbia is, 
at times, used as a political pawn for some of our colleagues look- 
ing to impose their own agenda on the city without regard for the 
views of the citizens who must live with the consequences. 

Just last fall, the District of Columbia was caught up in the Fed- 
eral shutdown and was nearly blocked from using local tax dollars 
to keep basic city functions running, functions like schools, librar- 
ies, trash collection, just to name a few. Some determined and cre- 
ative efforts by city officials avoided that outcome, but only after 
incurring needless costs and uncertainty in planning for the Fed- 
eral shutdown. 

We have tolerated this situation for a long time. I think most 
people know it is just not right. It is incumbent upon those of us 
who enjoy the right and privilege of full voting rights to take up 
the cause of our fellow citizens here in the District of Columbia and 
to find a workable solution. 

I would be the first to acknowledge this is not a new cause. As 
soon as the capital city was organized in 1801, citizens of the Dis- 
trict of Columbia began fighting for equal representation, and since 
that time. Congress has considered several legislative options. In 
1978, Congress passed a constitutional amendment to give the Dis- 
trict of Columbia full voting rights in Congress. In 2009, the Senate 
voted to give the District of Columbia a voting seat in the House. 
And for many years, members have offered bills to provide state- 
hood for the District of Columbia. 

The bill I introduced is the latest chapter of that ongoing effort. 
It may not be the last chapter, but it attempts to right a wrong 
that should have been righted by now. S. 132 would pave the way 
for the potential creation of the 51st State called New Columbia 
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with full voting rights in Congress. Under the bill, a full district 
called Washin^on, DC. encompassing the White House, the Cap- 
itol, the Supreme Court, the National Mall, some other pieces of 
land would still remain under the control of Congress as the Con- 
stitution mandates. 

Now, I realize that not everyone will agree that this is the right 
solution and there are a number of legitimate questions about how 
this would work. I have a few myself Our witnesses today will dis- 
cuss some of these questions, and most, but not all of them, will 
lay out a strong case for why this approach is appropriate, why it 
is constitutional, and the preferred approach for many of the resi- 
dents who live here in the District of Columbia. 

The Senate bill currently has 18 cosponsors. I am told it is the 
most cosponsors ever on a Senate District of Columbia statehood 
bill. I know Congresswoman Eleanor Holmes Norton, who is here 
today, has introduced companion legislation in the House which 
has a record number, I am told, of cosponsors. I think it is 104. 

Today we are going to hear from two panels of witnesses who are 
going to shed some light on this topic. On our first panel, we have 
three elected officials from the District of Columbia who will speak 
on how its current status affects its residents and their own abili- 
ties to govern effectively. Then our second panel will have six wit- 
nesses who will discuss other issues surrounding the topic of state- 
hood, including its constitutionality, feasibility and practicality. 

Dr. Coburn, with whom I am privileged to serve, we have worked 
together for a number of years, we agree on a whole lot of issues. 
This is one where we just have an honest difference of opinion. I 
respect his opinion, as he knows. With that, let me just turn to Dr. 
Coburn so we can hear some of his views, and then we will hear 
from our witnesses today. Thank you. Dr. Coburn. 

OPENING STATEMENT OF SENATOR COBURN 

Senator Coburn. Thank you, Mr. Chairman. Welcome to our 
honorable guests from the District of Columbia. Since 1888, there 
have been hundreds of bills and amendments proposed to address 
the representation of the District of Columbia. Since 1964, Con- 
gress has held no less than 10 hearings on it. The House debated 
statehood in 1992. They heard from over a dozen witnesses and got 
another 20 opinions from every segment of the government. 

Witnesses identified numerous problems from constitutional to fi- 
nancial to administrative. The 1992 Minority Staff Report does an 
excellent job of laying all those issues out. Yet here we are again 
debating this issue even though it has no chance of success in this 
chamber and is dead on arrival in the House, and will not and can- 
not possibly be considered before we go sine die. 

This bill makes a state out of the neutral land that houses the 
Federal Government. It is unprecedented. Little effort was made to 
hold a hearing that seriously debates this bill. More than half the 
witnesses are representation from the District of Columbia in their 
elected capacities, all with the same agenda and voicing the same 
interests. They are legitimate. 

With the exception of a witness I invited, none of the witnesses 
here provide an alternate opinion. None. You can learn a lot about 
the seriousness of this hearing by looking at who is not here. 
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Where is the Department of Justice (DOJ)? Every Department of 
Justice that has issued a report or testified about legislated Dis- 
trict of Columbia statehood — Kennedy, Carter, Reagan, Bush — has 
concluded it is unconstitutional and would come with other ex- 
tremely complex legal challenges. 

Where is the Congressional Budget Office (CBO), the Office of 
Management and Budget (0MB), the Interior, Transportation, 
State, Defense, the General Services Administration, and the 
Treasury? District of Columbia statehood would significantly affect 
the Federal Government’s operations, including use and access to 
water and sewer services, utilities, police and fire services, infra- 
structure, communication networks, the District of Columbia Na- 
tional Guard, District of Columbia’s unfunded liabilities and other 
benefits, and ability to control the aesthetics and conditions of our 
nation’s capital. 

District of Columbia statehood would also come at an unknown 
cost to the United States. Who here is representing the interests 
of other States? District of Columbia statehood would significantly 
affect the sovereignty of other States, becoming the first among 
equals. Nothing in the bill prevents New Columbia from still get- 
ting the special funding the District of Columbia gets, $674 million 
each year by virtue of being the nation’s capital. 

District of Columbia residents got more than eight times the na- 
tional average of Federal aid per capita, and more than two times 
the next highest State. Who is here to represent Virginia and 
Maryland? There is a serious question as to whether Maryland’s 
consent would be necessary to create a new State, since it gave the 
land to the capital. The bill even gives New Columbia control over 
certain land in Virginia and Maryland, a serious affront to their 
sovereignty. 

I will pass on that the District of Columbia residents suffer an 
injustice, I agree, by not having a vote, but Congress cannot bypass 
the constitutional amendment process simply because it is incon- 
venient. The Framers designed the District to be an autonomous 
Federal area, separate from any State’s influence, and different 
from all other Federal land. It is patently false to say the Framers 
could not have predicted the city would thrive. The District was en- 
visioned prior to 1800 as a large, powerful city with 800,000 peo- 
ple — more than the District of Columbia has now, more than even 
Paris had at the time. President Kennedy’s Attorney General said 
Congress cannot reduce the District’s size any more than it can re- 
move a State from the Union. 

Attorney General Kennedy said, a small enclave clearly does not 
meet the concept of the permanent seat of government, which the 
Framers held. President Reagan’s Attorney General said he would 
recommend the President veto any bill providing statehood without 
a previous constitutional amendment. 

Lee Casey, who wrote that report, could not testify today, but 
sent a letter with an original copy and reiterating its findings, the 
last report an Administration has issued on this. I would ask unan- 
imous consent that that be added to the record. ^ 

Chairman Carper. Without objection. 


^The letter submitted by Lee Casey appears in the Appendix on page 245. 
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Senator Coburn. This bill also largely ignores the 23rd Amend- 
ment, which recognized the District of Columbia and gave its resi- 
dents three electoral votes. Granting statehood without first repeal- 
ing the 23rd Amendment creates a legal and political absurdity, al- 
lowing a few residents, including the White House occupants, to be 
the decisive votes in a close Presidential contest. 

Howard Law Professor Adam Kurland says as much in a Law 
Review article, and I would like to ask unanimous consent that 
that be entered into record. ^ 

Chairman Carper. Without objection. 

Senator Coburn. And then finally, George Washington Law Pro- 
fessor Jonathan Turley, who could not be here today to testify, but 
wrote an informative article about the political and constitutional 
implications of this bill. I would like to have that admitted for the 
record. 2 

Chairman Carper. Without objection. 

Senator Coburn. I will close with a quote from one of our wit- 
nesses today. Alice Rivlin, in 2009 said this: “I think statehood is 
so unlikely to happen in the foreseeable future that pursuing it is 
a serious distraction from more important and feasible policies that 
could both improve the autonomy and fiscal health of the District.” 
I agree. I yield back. 

Chairman Carper. Dr. Coburn, thanks very much. Again, our 
purpose here today is to start an old conversation. We look very 
forward to the testimony of the witnesses here and, frankly, the 
input of other people that are not here. 

Our first witness today is the Honorable Eleanor Holmes Norton, 
Washington, DC native. Congresswoman Norton has fought for the 
interests of the District of Columbia citizens on Capitol Hill since 
1991. I was privileged to serve with her in the House for 2 years 
before going on and becoming Governor of Delaware. She has been 
the city’s sole elected delegate to the House of Representatives, al- 
though, unfortunately, not a voting one. 

She has a long history in the field of civil rights, including serv- 
ing as Chair of the Equal Employment Opportunity Commission. 
Congresswoman Norton is also a tenured law professor at George- 
town University. Congresswoman Norton currently serves as the 
Ranking Member of the House Subcommittee on Highways and 
Transits, and we thank you for joining us today and for sharing 
your thoughts with us. It is always good to be with you. Thank you. 

Our second witness is the Honorable Vincent Gray. Mayor Gray 
has served as Mayor of the District of Columbia since 2011, and 
prior to that chaired the City’s legislative branch, the Council of 
the District of Columbia. Mayor Gray was also born and raised in 
Washington, DC, has been active in city politics at many levels, 
and is closely familiar with the issues that citizens of the District 
face every day. Mayor, thank you for joining us this afternoon. 

And our final witness on this panel is the Honorable Chairman, 
Phil Mendelson, and Chairman Mendelson serves on the District of 
Columbia Council since 1998 and was elected Chairman in 2012. 
As Chairman, he leads the Council on all legislative matters and 


^The Law Review article appears in the Appendix on page 216. 

2 The article from Mr. Turley appears in the Appendix on page 247. 
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presides over the Committee of the Whole. Chairman Mendelson 
also serves as the Chairman of the Board of Directors for the Met- 
ropolitan Washington Council of Governments. 

Again, we thank you all for being here today. Congresswoman 
Norton, I am going to ask you to lead us off and then we will recog- 
nize the Mayor and Chairman Mendelson and then we will have 
some questions. Please proceed. Your entire statement will be 
made part of the record. Feel free to summarize as you see fit. 
Thank you. 

TESTIMONY OF THE HON. ELEANOR HOLMES NORTON,! DELE- 
GATE OF THE DISTRICT OF COLUMBIA, U.S. HOUSE OF REP- 
RESENTATIVES 

Ms. Norton. Thank you very much, Mr. Chairman, and for that 
reason, I am going to try to summarize most of my testimony. 
Chairman Carper, Ranking Member Coburn, I know I speak for the 
enthusiastic, record number of residents who have come to attend 
this hearing. I thank you for the opportunity to testify this morning 
and this afternoon on their behalf, because this hearing is the lead- 
ing indicator of their work and the work of our elected officials to 
get the unusual progress we have now made on advancing the Dis- 
trict of Columbia statehood and its individual components. 

Let me thank you. Chairman Carper, as the new Chair. You 
have been very energetic in helping us in many significant ways, 
of which this first hearing on statehood is perhaps the most high 
profile. But elected officials and I know of your work for the Dis- 
trict and appreciate it very much. 

With your early initiative in introducing the bill, the record num- 
ber of Senators you have gotten as cosponsors. You have now bro- 
ken the record on Senators who support the bill led by the Majority 
Leader who generally does not cosponsor a bill, and the four top 
Democratic leaders all go to the support that is building in the Sen- 
ate for the bill. 

Mr. Chairman, the residents are grateful for today’s hearing, not 
because they are naive. They live in the belly of the beast here. 
They understand the Congress, what it does and does not do and 
how long it takes to do what it does do. They are grateful for this 
hearing and have considerable appreciation for it because they un- 
derstand what a hearing is. It is a significant and necessary step 
to putting an issue on the official congressional agenda. It is the 
most important vehicle that Congress has, not only to educate 
members, but to signal that the matter constitutes a serious na- 
tional issue that can move to passage. 

At the same time, Mr. Chairman, I want to be clear that the 
elected officials, and you see by the number of residents who are 
here, and I are clear that your willingness to hold this hearing, as 
I requested, carries a reciprocal responsibility on all of us who live 
in the District to continue to build support for the bill in Congress 
and in the public. Mr. Chairman, we have learned many lessons. 
For example, from the more than the hundred years it took us to 
get home rule, living in the District with no government whatso- 


^The prepared statement of Ms. Norton appears in the Appendix on page 50. 
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ever and no delegate, we learned that there could be no collective 
action until residents engaged the city and engaged the Nation. 

You have a very distinguished panel of expert witnesses to testify 
before you today, so I think my best contribution would be to speak 
from the vantage point of the member who represents the District 
in the Congress, which allows me to put this hearing in some con- 
text and to say why I believe it is particularly timely. 

We do not believe that the fact that this is a historically unpro- 
ductive Congress or that we have been in the minority for most of 
my service in the Congress should discourage us from seeking what 
is an indispensable remedy to achieve our full citizenship, and we 
believe it is achievable. 

During this same period in the Congress, with the support of 
residents and members of the House and Senate, we have made 
continuing progress on the major elements of statehood, the ele- 
ments that the Ranking Member spoke about when he said that 
Dr. Rivlin thought that we ought to be working on other aspects 
leading up to statehood as well. This is exactly what we have been 
doing. 

Even as we have continued to press for statehood itself, most re- 
cently, for example, budget and legislative autonomy and anti-shut- 
down legislation, all have moved further than at any point since 
the Home Rule Act of 1973. The President has put both the budget 
and legislative autonomy in his budget, the first time that any 
President has put both in his budget. 

Representative Darrell Issa, my good friend in the House, called 
a hearing last Congress on the District of Columbia budget, and 
after hearing Republican and Democratic witnesses alike testify 
about the District of Columbia’s financial condition, its reserve, its 
growth in population, was among the best in the Nation. He him- 
self endorsed budget autonomy and has worked tirelessly with local 
officials and me and Republican interest groups to secure budget 
autonomy. 

Last Congress, House Majority Leader Eric Cantor endorsed the 
District of Columbia budget autonomy bill. The District of Colum- 
bia appropriations bills enacted for the current fiscal year (FY) 
have anti-shutdown language for the District of Columbia, perma- 
nent language, and we have been able to keep shutdowns from oc- 
curring even if, once again, the Congress shuts down, because for 
the first time, we have been spared the threat of a shutdown for 
the entire fiscal year. 

The House version of the District of Columbia Appropriation bill 
for the next fiscal year also prevents shutdown for that following 
year. We are grateful that the pending budget and legislative ap- 
propriation bills of this House, the Senate would permanently 
grant the District anti-shutdown authority and also budget and leg- 
islative autonomy are in the Senate Appropriations Bill. 

So we are making progress on the components of statehood and 
we believe, over time, that the Congress will see that the compo- 
nents of statehood should add up to Statehood itself 

Now, your panel will show the details and I am not going to reit- 
erate the details of why we should have statehood. I am only going 
to summarize one or two of the indicators that I think should and 
would impress any American. 
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They are going to show, Mr. Chairman, that the District’s econ- 
omy has become one of the strongest in the Nation. A $12.5 billion 
budget, larger than the budget of 12 States. A $1.75 billion surplus 
and growing, the envy of the States. A per capita personal income 
higher than that of any State. And resident income expenditures 
that are equally impressive. A growth rate of people are flocking 
to live in the District of Columbia. We are having to build housing 
for them, a larger population than Wyoming or Vermont, putting 
us in a league with seven States which have less than a million 
residents. 

You are going to hear why statehood is necessary for District of 
Columbia residents, but as the District’s elected congressional rep- 
resentative, I want to say to you, Mr. Chairman, that it hit me in 
the face every single day. I feel it when the bell rings and I cannot 
vote for or on behalf of the 650,000 residents who live in the Dis- 
trict, paying $12,000 per capita, higher taxes than any American 
anywhere. 

I know I will feel it this week when I go to the floor to debate 
our country’s military engagement in Islamic State of Iraq and the 
Levant (ISIL) because I have gone to the floor every time there has 
been a war since becoming a member of Congress and I shall never 
forget the purple fingers in Iraq and Afghanistan that signaled 
that they now had representation in their national legislature, 
while our residents fought and died in those wars and came home 
once again without the same rights they had gone to war and ob- 
tained for others. 

In all of the 20th Century wars, we lost residents disproportion- 
ately, most tragically in Vietnam, when there were more District 
of Columbia casualties than 10 States of the union. You are going 
to hear testimony that you have the authority to grant statehood. 
You are going to hear testimony about the accident in Philadelphia 
that resulted in Federal control. 

Finally, Mr. Chairman, ever since the creation of the capital, we 
have been an outlier in our own country, integral to the Nation, 
but divorced from its democratic principles. My own family has 
lived here for 150 of the 224 years that we have been the nation’s 
capital, ever since my great-grandfather, Richard Holmes, a slave, 
walked off of a plantation in Virginia and made his way to the Dis- 
trict of Columbia. 

Three generations of the Holmes’ family have gone to segregated 
schools in the District of Columbia, as required by the Congress. 
We do not wish, Mr. Chairman, to be second-class stepchildren in 
the union, or voyeurs of democracy as you vote on how much in 
taxes we will pay or how many of our sons and daughters will go 
to war. 

We believe you have two choices, Mr. Chairman. The Congress 
can continue to exercise autocratic control over the District of Co- 
lumbia or it can live up to the Nation’s promise and its ideals by 
passing the New Columbia Admission Act. That is what we are 
asking today. Thank you, Mr. Chairman. 

Chairman Carper. Thank you so much. Thank you for your pas- 
sion, for your leadership, and for your testimony today. We look 
forward to asking you some questions. Mayor Gray, please. I am 
going to ask you just to — we want to have a good back and forth 
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with this panel. We have another panel with six more witnesses, 
so I would ask you if you could speak for 5 minutes. If you can stay 
close to that, we would really appreciate that. Thank you. 

THE HON. VINCENT C. GRAY,i MAYOR, DISTRICT OF COLUMBIA 

Mr. Gray. Thank you, Mr. Chairman. Chairman Carper and 
Ranking Member Coburn, I want to thank you for the opportunity 
to be here this afternoon. As you indicated, I am Vincent Gray. I 
am the Mayor of the District of Columbia and I am grateful for this 
hearing having been convened today. I think it is yet another step 
in the direction of bringing full democracy to the District of Colum- 
bia, and we hope to see, at some point in the not too distant future, 
the approval of the New Columbia Admissions Act. 

If enacted, this bill would grant the long-awaited status of state- 
hood to much of the District of Columbia while also preserving a 
Federal District that would contain the principal monuments and 
significant Federal buildings that already exist in this city, which 
would continue to conserve the Federal control over space in the 
capital city. 

We are the only place in America where Americans are serving 
in the military, where they are fighting, where they are dying, 
serving in wars, serving on juries, and are taxed in the same way 
as other Americans without any voting representation at all in the 
Congress of the United States. Gentlemen, that is just plain wrong. 

The proposed bill is an important step in lighting the way to new 
justice in the city and to achieving political equality for what is a 
population of 660,000 people who live in the city because we are 
growing at the rate of 1,000 to 1,200 people a month. 

As a native Washingtonian, I absolutely love the District of Co- 
lumbia. It is a place of strong community and a place of American 
pride; except for our failure to provide the full democracy and ad- 
here to full democratic principles as is done in the rest of America. 
It is home, as I indicated, to over 660,000 people, which is more 
than the population, as has been pointed out, of two States, Wyo- 
ming and Vermont. 

We have hard-working families here, and incredibly — and I have 
witnessed this in another State legislature — there are some who do 
not even know that people live in the District of Columbia. They 
believe that it is just home to Federal monuments. Federal build- 
ings, and Federal activity and that people go home to Maryland 
and Virginia and other places each day and do not live in the Dis- 
trict of Columbia. 

But we are far more than the Federal Government. We have a 
substantial economy in this city and we have a decade-and-a-half, 
some 15, 16 years of a record now of passing balanced budgets, as 
well as a strong fiscal status at present. As you heard Mrs. Norton 
say, we have a reserve fund of $1.75 billion, which is the largest 
in the history of the District of Columbia. 

We also developed a State apparatus, a Medicaid agency, state 
school board, a state homeland security agency, a state level attor- 
ney general’s office, a state level national guard, and more. We 
have a body of laws that already are accorded state level status by 


^The prepared statement of Mayor Gray appears in the Appendix on page 54. 
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courts, as well as the Federal Government for numerous purposes. 
Our residents are the only residents of a major capital city — and 
you pointed this out, Mr. Chairman — in the free world who have 
no voting voice in our national legislative body. 

Though Congress has, since the 1973 Home Rule Act, provided 
for partial Home Rule by the District of Columbia, we have, for the 
last 40 years, been forced to function within a political structure 
that cannot determine a local budget without the approval of Con- 
gress, even though those dollars are raised, in large part, by the 
people of the District of Columbia. 

We also have to be wary of a Congress that at any time can over- 
turn local laws here in the city. These barriers to full autonomy 
present numerous practical problems for the District’s elected lead- 
ership, government workers, and residents. The District of Colum- 
bia annually raises, in our own tax dollars through income taxes, 
property taxes, and sales taxes, $6 billion, and that is then used 
as a part — as the lion’s share, frankly — of our budget. And while 
not all of it, but the lion’s share of the Federal dollars we get, we 
get in the same way as any other State does, through the Medicaid 
program, through the Temporary Assistance for Needy Families 
(TANF) program, through the Federal Highways program, and oth- 
ers. 

Despite the fact that we have followed the budget process re- 
quired of us by Federal law, and passed a balanced budget every 
year religiously and diligently, we have been forced to operate 
under continuing resolutions passed by Congress each year, often 
for months after the beginning of the fiscal year. 

By congressional mandate, the District of Columbia is forced to 
send every piece of legislation passed by the Council and signed by 
me as Mayor to Congress for review, and we think that is unneces- 
sary and it is just plain wrong. This delays implementation of our 
laws by weeks and sometimes months because of the vagaries of 
the congressional calendar. The forced dependence on congressional 
approval not only can potentially paralyze the core functions of the 
District of Columbia, in the past it has. 

The numerous threats of Federal shutdown directly impact the 
District of Columbia Government because we are treated as a Fed- 
eral agency rather than a municipality or a state government. We 
just saw this happen last October when there was an effort to shut- 
down the District of Columbia as if we were the National Park 
Service, the Interior Department, the Commerce Department, or 
some other Federal entity, and we were able to actually keep our 
government open for the 16 days of the Federal shutdown using 
our own reserves to do that. 

And what a travesty it would have been to shut down a city that 
was living essentially off of its own dollars in order to be able to 
accomplish what we think was an ill-advised purpose in the first 
place, and I am glad that we ultimately were not part of that. 

I think the Ranking Member and the Chairman both know that 
we have adopted the motto that has been known for centuries in 
this Nation, “Taxation Without Representation.” That is obviously 
what motivated the creation of America in the first place, and 
hopefully it will motivate the freeing of the people in the District 
of Columbia from the bondage that we suffer at this stage. 
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People who pay taxes for the upkeep of their government, we 
think, we hope, everybody else agrees, should have a voice in how 
their government is run. In early 2011, I testified before the House 
Committee on Oversight, Subcommittee on Health Care, District of 
Columbia, Census and the National Archives about our then-2012 
budget. 

During that hearing, I noted that the District has unfairly been 
subject to the political whims of Congress because, frankly, of 
Congress’s control over our budget. The full Committee Chairman, 
as you heard, Darrell Issa of California, and then Subcommittee 
Chair, Trey Gowdy of South Carolina, both noted their surprise in 
learning of the extent to which the Federal budget process inter- 
feres with the District of Columbia’s ability to operate efficiently. 

Over the course of the past few years, the District worked with 
Chairman Issa on developing broad principles on which we could 
agree that would provide the District with the autonomy to do 
what every State does in its budget process, develop a budget based 
on the priorities set by the Executive and Legislature, pass that 
budget according to the laws of the State, and then sign that budg- 
et into law. 

Chairman Issa, in concert with Congresswoman Norton, devel- 
oped a bill that would move the District significantly forward in 
terms of budget autonomy. Unfortunately, because many Members 
of Congress do not recognize or acknowledge that autonomy for the 
District is not and should not be a partisan political issue, that bill 
simply did not advance. 

And so, Mr. Chairman, I want to underscore the importance of 
this bill. I want to thank you again for the opportunity to be here 
to testify on behalf of our city, which we hope will become a State. 
It has to be recognized that, as you pointed out, $20 billion in taxes 
being paid to the Federal Government, we do the things that vir- 
tually every other State does, and in the course of it, Mr. Chair- 
man, we are deprived of the opportunity to enjoy the full freedom 
and democracy that is a promise to every American. 

Chairman Carper. Mayor, thank you for joining us, for that tes- 
timony and we look forward to having a chance to ask some ques- 
tions. Chairman Mendelson, please proceed. We are delighted to 
see you here. 

TESTIMONY OF THE HON. PHILIP H. MENDELSON, i CHAIRMAN, 
COUNCIL OF THE DISTRICT OF COLUMBIA 

Mr. Mendelson. Thank you. Chairman Carper, and good after- 
noon. I am Phil Mendelson, Chairman of the Council of the District 
of Columbia and I want to note that joining me in the audience are 
a number of Councilmembers. I might miss a few, but they include 
Councilmembers Muriel Bowser, Anita Bonds, Mary Cheh, David 
Catania, Kenyan McDuffie, Vincent Orange, and Tommy Wells. I 
want to thank them for being here as well. 

I am pleased to testify today in support of S. 132, the New Co- 
lumbia Admissions Act of 2013. Full and fair representation for the 
over 646,000 United States citizens residing in the District of Co- 
lumbia is only possible through achieving statehood. You have my 


^The prepared statement of Mr. Mendelson appears in the Appendix on page 62. 
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prepared statement. I want to summarize and make four funda- 
mental points. 

First, that the limited home rule granted by Congress in 1973 is 
inadequate and problematic. Second, that statehood is about restor- 
ing rights, the rights that the citizens of the District had before 
Congress took them away. Third, that this legislation is about pro- 
viding the United States citizens of the District of Columbia with 
the same rights and privileges enjoyed by the United States citi- 
zens of the 50 States. And fourth, that the District of Columbia is 
in good shape and compares favorably to the 50 States. 

One needs to look no further than last year’s government shut- 
down to see the problem with the current governance structure. 
Year after year. Congress has done little with our budget except 
add social policy riders. In 25 years since 1990, Congress has 
adopted our appropriation only three times before the start of the 
fiscal year. We cannot even get Congress to change the dates of our 
fiscal year, which we know would save money, as well as align with 
the academic calendar of our school year. And then last year, not 
for the first time, we struggled with shutdown because of a non- 
local fight in Congress. 

We could instead look at our legislative process. It has been over 
two decades since Congress disapproved a bill adopted by the Dis- 
trict Government. And still, every bill goes to Congress for a 30- 
or 60-day layover and these are congressional days, so we never 
know how long it will actually take, for a bill to become law. 

The Council adopted fine proportionality legislation for our crimi- 
nal code on November 1, 2012, and the bill did not become law, 
that is, passed the congressional review process, until June 11, 
2013, over 6 months later. Our General Counsel has estimated that 
at least 26 percent of our legislative measures are solely the result 
of the congressional review process. 

Or we could look at the details of government. When the Dis- 
trict’s former Chief Financial Officer (CFO), Natwar Gandhi, an- 
nounced his retirement, the national search quickly revealed that 
the CFO salary was too low. We have shown ourselves to be a re- 
sponsible government, providing appropriate salaries for national 
figures like our Public Schools Chancellor and our Chief of Police, 
but we are helpless to do anything about our CFO’s salary. Only 
Congress can set his salary. 

We cannot fix inequities in our criminal sentencing without the 
approval of the United States Attorney General, and we cannot up- 
date the limits on small claims, that is the Small Claims Court, or 
strengthen our Anti-Strategic Lawsuit against Public Participation 
(SLAPP) law because we cannot legislate the judicial process. Cur- 
rent home rule is inadequate. 

Nowhere in the history of the Founding Fathers is there evidence 
that it was their express intention to deny the citizens of the na- 
tional capital the rights enjoyed by the citizens of the rest of the 
Nation. Rather, the Founding Fathers’ focus was on having a per- 
manent seat of government under Federal control. 

When the District of Columbia was selected, the residents there- 
of, principally but not entirely in Georgetown and Alexandria, en- 
joyed all the benefits of statehood, fully controlling their affairs and 
electing representatives to Congress. By seeking statehood, today’s 
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citizens of the District ask for a restoration of our rights, some- 
thing the Founding Fathers never intended to take away. 

For me, the bottom line for supporting this bill is that only state- 
hood can provide the United States citizens of the District of Co- 
lumbia with the same rights and privileges enjoyed by the United 
States citizens of the 50 States. We have sought incremental gains 
since the 1973 Home Rule Act. Besides the fact that much of what 
we have asked for — take budget autonomy for instance — is widely 
supported, these gains take years; no, decades, and most have yet 
to be granted. 

But incrementalism still would leave us short. As other witnesses 
have and will testify, we pay our dues, our taxes, we go to war, and 
District citizens have done everything asked of United States citi- 
zenship. Only statehood gives us all the rights and privileges in re- 
turn. 

For many years, opponents of statehood claimed that the District 
is not worthy of the self-governance that comes with statehood. But 
now we have a track record and it is very good. 

For 17 consecutive years, we have ended our fiscal year with a 
budgetary surplus. We have grown our fund balance, which is one 
of the healthiest of State governments in the Nation. Our bond rat- 
ing is good. We manage our capital budget better than Congress 
has required of us in the Home Rule Act. Our retirement accounts 
are second best in the Nation. Our city is growing in population, 
not declining, and our per capita income is among the highest. We 
are healthy. We are responsible. 

We have sufficient population and resources to support State 
government and to provide our share of the cost of the Federal 
Government, a standard Congress has set forth in the past for 
statehood. 

Throughout the world, there are only one or two national cap- 
itals — and none in the free world — where citizens do not enjoy a 
vote in the national legislature. We, the District of Columbia, are 
unique in this regard. It is a distinction we do not want and a stain 
on our Federal system. 

The Council appreciates the Committee’s consideration of the 
New Columbia Admissions Act of 2013, and urges that it be 
brought before the Committee for action and before both houses for 
a vote. 

I also appreciate the Committee’s past support for the District 
and look forward to continuing our working together in the future, 
I hope with a newly-elected Senator of our own, on the Committee, 
from the State of New Columbia. Thank you. 

Chairman Carper. Chair Mendelson, thanks so much and 
thanks for that summary. That was a good one. 

Mr. Mendelson. Thank you. 

Chairman Carper. I want to just start, before I ask a question, 
when Joe Lieberman stepped down and basically said to me. It is 
all yours, I thought of all the challenges we faced with respect to 
protecting our homeland, cyber challenges, terrorist attacks. 
Jihads, fear of someone blowing up our chemical facilities, wasteful 
spending, and huge budget deficits, a postal system that is sort of 
twisting in the wind these days because of inaction of the Congress. 
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Those are all issues that I considered, worked on with Senator 
Lieberman, before Dr. Coburn and Senator Collins as well. 

The press would say to me, What do you want to focus on as a 
new Chairman of the Homeland Security and Governmental Affairs 
Committee? The items I just mentioned are really what I thought 
about and this is not the issue that came to mind. I noticed that 
this is something that Senator Lieberman felt passionately about 
and he has been good to continue to mentor me from time to time. 

Congresswoman Norton has as well. What I have finally done is 
related the issue of equity for those who live in the District of Co- 
lumbia with my core values and the way that I was raised, I spent 
about 23 years of my life in the Navy, active and reserve as well. 

But the way that I was raised and trained as a leader was basi- 
cally: We ought to figure out the right thing to do and try to do 
it. We should treat other people the way we want to be treated. We 
should focus on excellence in everything we do. I like to say, if it 
is not perfect, make it better. In the Preamble of the Constitution, 
it says. In order to form a more perfect union, and that is why we 
have amended the Constitution thousands of times. 

And finally, the fourth core value I would mention is just the no- 
tion of not giving up. If you are convinced you are right, just do 
not give up. So with that thought of mind, that is really sort of like 
my moral compass, those four values. Say what should we do in 
this instance? We need to do something. We can do better. We can 
improve on the status quo. 

I am not going to suggest we are going to move this piece of leg- 
islation through Committee and through the House and the Senate 
this year, but we do need to restart our conversation. And my hope 

is, if nothing else happens from this hearing today, that we are 
going to do that. We appreciate your helping us to do so. 

I want to come back, I think it was something that you said. 
Chairman Mendelson, near the end of your remarks. You talked 
about how the United States, the District of Columbia, Wash- 
ington, DC, we may be the only nation among the democratic na- 
tions of the world, in which we do not allow our residents of our 
capital city to have the ability to vote and to be heard in their na- 
tional assemblies, national elections. Did I hear you right on that? 

Mr. Mendelson. Yes. I believe there are only one or two na- 
tional capitals in the world, and they are not free countries, where 
the citizens do not have a vote in the national legislature. We are 
unique in that regard. 

Chairman Carper. I wonder if there was a time when we were 
not unique, when other democratic nations had a system similar to 
what we have. Anyone know whether that was ever the case? 

Mr. Mendelson. Ever? If you are talking about 19th Century, I 
suspect it would be that we were not alone then. But, democracy 
has changed across the globe and we are alone now. 

Chairman Carper. In my previous role as Governor, I remember 
presiding at any number of cabinet meetings and we were talking 
about a particular issue or challenge we faced in Delaware, and I 
would say to my cabinet secretaries, somebody in some other State 
has dealt with this problem or issue. They figured out how to solve 

it. And what we need to do is to find that State, find that person, 
and see what they have done. 
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Are there any national capitals in other, if you will, democratic 
nations that have dealt with this issue and maybe from whom we 
could learn something? 

Ms. Norton. Mr. Chairman? 

Chairman Carper. Delegate Holmes Norton? 

Ms. Norton. Yes. 

Chairman Carper. Congresswoman. 

Ms. Norton. It has not occurred to most countries if they were, 
in fact, giving the vote not to give it to their capital. So this has 
not been a matter that some countries have gradually realized that 
as the vote, in fact, was widened, it ought to also include their own 
capital. Of course, most of the countries are parliamentary govern- 
ments, but I do not think that had very much to do with it. 

I think this is an American anomaly. It is a violation of inter- 
national law. It violates treaty that we have signed and there is no 
way around it, and it is not because we are among a number of 
outliers and everybody else had to also incrementally correct this 
injustice. This anomoly came at the birth of the Nation and it came 
because of an accident of history when the Continental Congress 
got chased out of Philadelphia and the Framers did not quite know 
what to do, and they said, OK, let us just make this a Federal Dis- 
trict. 

Mr. Gray. Mr. Chairman, I get the opportunity to meet with a 
lot of international delegations. They come to the Wilson Building, 
our city hall, and in virtually every instance, we have had an op- 
portunity to talk about the political status, talk about democratic 
principles, et cetera. And people are absolutely astounded that the 
capital of the United States of America does not accord democracy, 
does not accord a vote, does not accord representation to the 
660,000 people who live here. 

Again, I have not encountered anyone in the free world that does 
not have representation in their national legislative body. The 
same thing with the budget issues and the legislative issues. Peo- 
ple really are aghast that we have to send our local budget, we 
have to send all of our local laws to the national legislature for ap- 
proval. 

The example that I give is having to send — this has happened 
when I was the Chair of the Council. We changed the term “handi- 
capped” to “disabled,” which is pretty minor, it seems to me. Impor- 
tant to people who are affected, obviously. But why should we have 
to send something like that to the Congress of the United States 
or approval. 

On its face, that is obviously, and those are the things, and there 
are so many other things that we have to send up here in terms 
of our local laws that really should be left to the approval of the 
people of the District of Columbia. 

Chairman Carper. All right. Thank you. Dr. Coburn raised a 
number of questions or concerns about the legislation that we have 
introduced, I have introduced and others have cosponsored. One of 
the concerns that he raised dealt with the 23rd Amendment to the 
Constitution. I will not attempt to paraphrase, but basically he 
said, you cannot have the 23rd Amendment to the Constitution and 
have the District of Columbia with full rights of statehood. Would 
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you all just speak to that for us just briefly, please? Congress- 
woman? 

Ms. Norton. Mr. Chairman, Dr. Coburn mentioned any number 
of issues that the District is fully aware it would have to come to 
grips with. It certainly would expect to have a right to vote, which 
took a constitutional amendment, to remain in force, until the 
statehood Bill is passed. 

But as you said, Mr. Chairman, this is a threshold hearing. You 
are restarting a conversation. This is a serious issue. We had no 
intentions to lay before you all of the transition issues that would 
be very important were this a hearing further along the way. 

There has been almost an entirely new Senate since this bill was 
last discussed. We ought to deal with first things first and the 23rd 
Amendment, which is a very technical issue but one we are fully 
prepared to deal with, we fully understand, would no longer be nec- 
essary and our bill would provide for that. 

Chairman Carper. The 23rd Amendment, as I recall, basically 
says that the District of Columbia will have three electoral votes. 

Ms. Norton. Yes. The 23rd Amendment in 1960 gave the Dis- 
trict the right to vote for President. We went that long without the 
right to vote for President. And, of course 

Chairman Carper. Hold on. The concern that he has raised is 
that if we are not careful, we cannot only have the 23rd Amend- 
ment to the Constitution, but also a State with also the ability to 
vote twice. So what he raised is a legitimate question, but I think 
there could be a problem with the sequencing. 

If we, for example, were to repeal the 23rd Amendment with the 
expectation that we are going to pass some kind of legislation that 
would give the residents of the District of Columbia the chance to 
vote, like in a State, and that never happens, then we would have 
a problem. 

Ms. Norton. The timing would have to be simultaneous. 

Chairman Carper. Yes, there you go. I think Dr. Coburn raised 
an issue about Federal funds, and I have heard this from others. 
I think. Mayor, you spoke to this, I believe. Just revisit what he 
said, share what you heard him say, and then just respond to that, 
if you will. 

Mr. Gray. I think he used the number $674 million, which I 
would like to see the details of, Mr. Chairman. We follow that fair- 
ly closely and, when you look at Medicaid, every State gets Med- 
icaid, like Delaware gets Medicaid and TANF and Federal highway 
funds. We do receive some special funds. We have had support for 
our education programs. We have had support, a very small 
amount of support, for our HIV/AIDS programs. 

But when you total up those funds they do not come anywhere 
near $674 million. Let me underscore a principle for us. We are not 
asking for special treatment. We are asking for the same treatment 
that all Americans get, and that is to be able to make decisions for 
ourselves, to be able to determine how we spend our money, and 
then be accorded the same rights as other Americans. 

If you look at our budget, the 2011-2012 billion dollar budget, al- 
most $7 billion which we raise locally, when you look at the Fed- 
eral funds that are contained there, you are not going to find that 
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being largely a picture that is very different than any other of the 
50 States. 

Chairman Carper. OK. 

Mr. Mendelson. If I could add to that? 

Chairman Carper. Please. 

Mr. Mendelson. I do not think Senator Coburn was saying this, 
but I know some folks have said that they think that our budget, 
the money that the District uses, is entirely Federal dollars, and 
it is not. We raise something like $6 billion annually from local 
taxes and fees, just like any other jurisdiction does, and those are 
our local dollars. So if there is any misunderstanding, there is a 
substantial portion of our budget that is local dollars. 

I addressed this in my prepared statement. We do get additional 
dollars that are Federal and almost every dollar is through a Fed- 
eral subsidy program that all the States get, probably the biggest 
being Medicaid. That is substantial. But every State gets it. So we 
are not unique in that regard. We use to get a Federal payment. 
We got that Federal payment for a time, but we have not gotten 
that Federal payment for many years. It was something like a half 
billion dollars and then it was discontinued in the late 1990s. 

And as the Mayor put it, we are not looking for special treat- 
ment. We are looking for the same treatment that every State has. 
But I would note, and this is also in my prepared statement, that 
there are some Federal programs such as the Payment in Lieu of 
Taxes (PILOT) program. The District gets something like $18,000 
a year compared with, for example, $28 million a year for Alaska 
or $34 million a year for Arizona. 

And then there is also a Federal Mineral Royalties program. Wy- 
oming got $932 million last year. We are not asking for that. So 
there are Federal payments to States and we are not asking for 
that. But that is not unusual. Federal payments to the States. 

Chairman Carper. All right. When I was 29 years old, I got 
elected to State treasurer. I was just out of the Navy, got a Master 
of Business Administration (MBA), and nobody wanted to run for 
State treasurer in my State as a Democrat, so I got to run because 
there was nobody who wanted to run. And we, at the time, we were 
the best in the country. Delaware was the best in the country in 
over-estimating revenues and under-estimating spending. Not a 
good combination. 

We had no pension fund, we had no cash management system. 
In order to raise money so we could be able to meet payroll and 
pay pensions, we would issue taxes and revenue notes, taxes and 
revenue notes just for short-term financing. We ended up with no- 
body who would lend us any money, we were closed out of credit 
markets. We ended up with the worst credit rating in the country. 

From that, Pete duPont became Governor. I served as State 
treasurer. I thought he was an excellent Governor. And we now 
have triple A credit ratings across the board and, I think, respected 
by most financial folks in terms of our economy and budget and fis- 
cal policies. 

It was not all that long ago that the District of Columbia labored 
in terms of managing its own affairs, and it was not all that long 
ago, as I recall, we had a control board that was put in place to 
help manage the District of Columbia. And today when I hear you 
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talk about the District of Columbia in terms of your economic 
growth and vitality and your budget reserves and level of employ- 
ment and people coming into the city, it is rather an extraordinary 
turn around. 

I am going to ask Chairman Mendelson, then the Mayor, and 
Congresswoman Holmes Norton just to take maybe a minute apiece 
and say, why did that happen? Why did that transform? I think in 
our State it was leadership. I think leadership was the key. I think 
that is the key in most areas, but go ahead, Mr. Chairman. 

Mr. Mendelson. Well, I would agree that it was leadership, but 
we have put a number of practices in place and I think that we 
have at this point a culture in the government about financial dis- 
cipline. So sometimes we have arguments, like with our retirement 
fund, which is pretty good, second best in the country, whether we 
should make it better or just accept it at second best out of all the 
States and all the cities and counties. 

As I said, we put a number of practices in place and we value 
very much our financial health. It allows us a lot in terms of policy- 
making because the resources are there. And further, I think, is 
the reason why the city is growing in population, because, I think, 
people are attracted to a city that is healthy financially. 

Chairman Carper. OK. Thank you. Just very briefly. Mayor, 
please. 

Mr. Gray. I want to agree with the Chairman. First of all, I 
think it has become now, since the mid-1990s, a part of the culture 
of the District of Columbia, that it is hugely important for us to 
be fiscally responsible. We did have a control board for several 
years that essentially became dormant, I think, in 2001 and 2002. 

We have continued, and Chairman Mendelson pointed this out, 
with a Chief Financial Officer who essentially is independent. 
There are days when I think that is a vestige of control that we 
should not have; on the other hand, I think it is very helpful on 
many days because we cannot pass a piece of legislation without 
there being a fiscal impact statement. In essence, the structures 
that we have in place now, the rigorous structures we have in 
place, prevent us from becoming fiscally irresponsible. 

One of the things that we do is we work very closely with the 
rating agencies, with Moody’s and Standard & Poors and Fitch, 
and we are very proud, Mr. Chairman, that we have now reached 
on our income tax secured bonds, we have now reached triple A 
rating, which is unprecedented in the District of Columbia, and 
frankly imbues what we do every day with the pride of being able 
to demonstrate that we are a place that takes fiscal responsibility 
seriously. 

I do not think the District of Columbia will ever go back to a 
time when irresponsible decisions around money were made, and 
that finds its way into our decisions about legislation and, obvi- 
ously, about budgets. We have passed very responsible budgets 
and, again, to point out, we have done it on time. We passed our 
fiscal year 2015 budget, which begins October 1. That budget was 
passed in July and now is just sitting. 

Chairman Carper. OK. Thank you, sir. And Congresswoman 
Holmes Norton, would you just wrap this up for us briefly, please? 
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Ms. Norton. In a word, why did this happen or how did this 
happen? I would summarize it hy saying local prudence. We were 
not the first city to have a control board. New York, Philadelphia 
both had control boards. In the District, it will focus your mind. We 
are the only city in the United States as a result that has a CFO, 
the kind that the Mayor has spoken of, and the legislation that we 
designed in this Congress almost makes it impossible for the Dis- 
trict of Columbia ever to need a control board again. And that is 
why you see balanced budgets and surpluses. 

Finally, if I could just thank you for the principled approach. 
Senator Carper, that from the very first time we sat down with 
you, you have taken to your Chairmanship of this city, and you 
mentioned Senator Lieberman who you regard as a mentor who 
took us with great passion through several attempts to get state- 
hood. And I must say, if he is your mentor, you are 

Chairman Carper. He says we mentor each other. 

Ms. Norton. OK. 

Chairman Carper. Probably giving me too much credit. 

Ms. Norton. Let us call it the Joe Lieberman tradition. And how 
much we appreciate that you have afforded us this hearing and 
given us, what I must tell you, renewed energy in the city to do 
what we have to do to meet what you have already done in afford- 
ing us this hearing. Thank you very much, Mr. Chairman. 

Chairman Carper. Well, let me just say, in full disclosure, I may 
just do a quick segue here, I am a huge baseball fan, huge Detroit 
Tigers fan, and if the Nationals end up in the World Series with 
my Tigers, I hope that renewed energy thing falls a little short of 
the ninth inning of the seventh game of the World Series. 

Mr. Gray. Not too late to become a Nationals fan this year. 

Chairman Carper. The Phillies fans in my State would kill me. 
[Laughter.] 

I am reminded here, talking about the turn around in the Dis- 
trict of Columbia in the last 20 years, it is really pretty remark- 
able. Delaware had a pretty remarkable turn around as well 
wherein during the late 1970s, 1980s, and even more recently, it 
reminds me of a story, and I will close with this. During the Civil 
War, the North was not doing well and Lincoln kept looking for the 
right military leader for our country. He would try this person for 
a while and that person for a while, and finally he heard that 
Grant was doing pretty well in his assignments, so he made him 
the military leader of our Union forces. 

Folks on the Lincoln Cabinet did not like it very much. Some re- 
garded Grant as a drunkard, an alcoholic, just drank too much. 
And in one particular Cabinet meeting. President Lincoln called 
them to order and the Cabinet members were prepared to pounce 
on Grant and just call him all kinds of things and say the Presi- 
dent should get rid of him, fire him. 

And at that time, the North was starting to move and doing a 
whole lot better. Lincoln listened to them for a while and just cut 
them off. He finally cut them off and he said — this is sort of looking 
at how much better you guys are doing in the District of Columbia. 
He listened to them for a while and he finally cut them off and he 
said. Find out what Grant is drinking and give it to the rest of my 
generals. [Laughter.] 
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So you all are obviously doing some good things and we applaud 
those. My hope, at the very least, and I hope we can do better. I 
hope this addresses some of the very real inequities that we have 
discussed here today. Dr. Coburn is a highly principled person, 
really understands fairness and equity, and I think most of my col- 
leagues know in their hearts that what is going on here, what has 
been going on here for a long time is just not fair and equitable 
and there is something we ought to do about it. And hopefully, with 
your help and encouragement, we can find a good path to get there. 

With that, I am going to recess the Committee just for a moment 
and we will assemble with our second panel. Again, thank you all 
for joining us today. 

Mr. Gray. Thank you very much. Senator. 

Mr. Mendelson. Thank you. Senator. 

Chairman Carper. Please take your conversations outside the 
room, if you would. Thanks so much. 

Beginning now the second part of our hearing. Welcome our sec- 
ond panel. Very nice to see some of you I have known for a million 
years, well, maybe half a million. But it is great to see you all and 
to welcome those that I have never had the privilege of meeting be- 
fore. I am going to take a moment just to briefly introduce our wit- 
nesses. It could be a long introduction. It is a distinguished panel. 
But let me just do this briefly so we can hear from you. 

First we are going to hear from the Honorable Viet Dinh. Pro- 
fessor Dinh, when I saw your name, I spent some time over in 
Southeast Asia during the hot war of a few decades ago. Where is 
your family from? 

Mr. Dinh. I was born in Saigon and I grew up in Vietnam. 
Thank you for your service to our country here and my country 
there. 

Chairman Carper. And we thank you for yours. Thank you. Pro- 
fessor Dinh is a founding partner of Bancroft, LLC. He is also a 
professorial lecturer in law and distinguished lecturer in public pol- 
icy at Georgetown University where he specializes in constitutional 
law and corporate governance. He has previously served as U.S. 
Assistant Attorney General for Legal Policy from 2001 to 2003 
where he played a key role in developing legal policy and issues to 
combat terrorism. 

Next we will hear from my friend, the Honorable Alice Rivlin. 
Ms. Rivlin is a senior fellow in the Economic Studies Program at 
Brookings, a visiting professor at the Public Policy Institute of 
Georgetown University, and the Director of the Engelberg Center 
for Health Care Reform. She is an expert on fiscal and monetary 
policy and also chaired the District of Columbia’s Financial Man- 
agement Assistance Authority, generally known as the control 
board, and has held many senior service positions. It has always 
been a great joy to serve with you and to see you and to hear from 
you today. Thank you, Alice. 

Next witness is Wade Henderson. Mr. Henderson is President 
and Chief Executive Officer (CEO) of the Leadership Conference on 
Civil and Human Rights in the Leadership Conference Education 
Fund. He is also a professor of public interest law at the University 
of the District of Columbia. Mr. Henderson is well known for his 
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expertise on a wide range of civil rights, civil liberties, and human 
rights issues. 

Next we have Mr. Roger Pilon? Pilon. Is that a French name? 

Mr. Pilon. It is. 

Chairman Carper. Bienvenue. Dr. Pilon currently holds the B. 
Kenneth Simon Chair in Constitutional Studies at the Cato Insti- 
tute, where he is also the Vice President for Legal Affairs. As a 
noted constitutional scholar. Dr. Pilon gives lectures and partici- 
pates in debate regarding the Constitution at universities across 
our Nation. 

Our next witness is the Honorable Paul Strauss. As a Senior 
Shadow Senator for the District of Columbia, Senator Paul Strauss 
advocates within the Senate on behalf of the citizens of the District 
of Columbia for the District’s admittance to the Union as the Na- 
tion’s 51st State. Prior to being elected. Senator Strauss served in 
several locally elected government positions and is a founder and 
principle of Law Offices of Paul Strauss and Associates. Welcome. 

Our final witness today is the Honorable Michael D. Brown. Sen- 
ator Brown was elected as the District of Columbia’s Shadow Sen- 
ator in 2006 and in this role, he lobbies elected officials in Congress 
on behalf of the citizens of the District of Columbia In 2009, Sen- 
ator Brown launched the nationwide Teach Democracy, a District 
of Columbia organization, to inform the country of the District of 
Columbia’s struggles for statehood. 

Thank you all for joining us today. We look forward to hearing 
from each one of you. I would ask you, again, we are going to go 
into session. In fact, I think we are in session now. We are going 
to start voting within about an hour and we have a series of votes 
and I do not want to miss them. So I am going to ask you to stick 
pretty close to the 5-minute limit that we have asked you to use. 
Your entire statement will be made part of the record. But if you 
go much beyond that, I am going to have to ask you just to halt. 
I do not want to do that, though. All right. Mr. Viet Dinh, we are 
delighted to hear from you first. Thank you. Welcome. 

TESTIMONY OF THE HON. VIET D. DINH,i PROFESSOR, 
GEORGETOWN UNIVERSITY LAW CENTER 

Mr. Dinh. Thank you, Mr. Chairman. I have been asked to ad- 
vise on the constitutionality of the New Columbia Admission Act, 
and I will limit my comments here to those legal and constitutional 
matters and not to the Act’s wisdom as a policy matter. My conclu- 
sion is that the courts would likely decline to adjudicate any con- 
stitutional challenge to the Act, and in all events, were to reach the 
merits would likely hold the Act to be constitutional. 

As an initial matter, the courts would likely avoid ruling on the 
merits of any constitutional challenge. In many ways. Congress’s 
admission of new States is the paradigm of a political question that 
is not justiciable in courts. The Constitution commits the task ex- 
clusively to Congress under Article IV and it is difficult to imagine 
judicially manageable standards for assessing the legality of the 
admission by this chamber. 


^The prepared statement of Mr. Dinh appears in the Appendix on page 74. 
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And any decision would disrespect the political branches while 
risking conflicting judgments on a State’s existence. And here, I 
think history is very helpful. When the 1846 retrocession of Arling- 
ton and Alexandria from the District to Virginia was finally chal- 
lenged some 40 years later, the courts avoided ruling on the merits 
on non-justiciable local question grounds. But it is likely that the 
courts would do the same if faced with the challenge of the admis- 
sion of New Columbia. 

In all events, courts reaching the merits would likely find the 
New Columbia Admission Act to be constitutional, in my opinion. 
Under the New States Clause of Article IV, Congress has the con- 
stitutional authority to accept new States through simple legisla- 
tion. This is how States are constitutionally admitted. Aside from 
the original 13 colonies, the 37 remaining States were all admitted 
through simple legislation pursuant to Article IV. 

And quite analogous to the current situation. Congress formed 
the State of Ohio with the Enabling Act of 1802 from the eastern 
portion of the Northwest Territory, which territory itself came from 
lands that were previously ceded to the Federal Government from 
the other States. 

Congressional authority under Article IV to admit new States is 
broad and subject to just three requirements within the Constitu- 
tion. First, Congress must guarantee new States a Republican form 
of government. Second, new States formed from within or com- 
bining existing States must receive State legislature approval. And 
third, new States must be admitted on an equal footing with exist- 
ing States. The New Columbia Admission Act meets each of these 
three constitutional requirements. 

Adjudicating courts would not likely find any contravening con- 
stitutional provisions. The District clause under Article I, Section 
8, contemplates an exclusively Federal district and is satisfied be- 
cause the Act would preserve an exclusively Federal District not 
larger than 10 miles square, the requirement of Article I, Section 
8, Clause 17. 

The district clause actually supports the Act because it grants 
Congress sweeping and exclusive authority over the Federal Dis- 
trict, and thus affirms congressional authority to alter the size and 
shape of that district. In fact, again, history shows that Congress 
can alter the district. The first Congress altered the Southern 
boundaries of the original District of Columbia, and as I noted be- 
fore, in 1846, Congress returned Alexandria and Arlington to Vir- 
ginia. 

Likewise, those historical examples, it seems to me, confirms 
Congress’s action here, which at its base, only alters the core size 
of the District and not exceeding 10 miles square. Some also have 
interposed objections based on the 23rd Amendment, but I believe 
the 23rd Amendment, which allows the District of Columbia to par- 
ticipate in the Electoral College, is not violated just because the 
Federal District is smaller. 

Although granting the First Family and a few other citizens that 
remain in the shrunken Federal District three electoral votes 
would, I think, indeed be bad policy, the Constitution does not pro- 
hibit it. It would be better, I think, to repeal the 23rd Amendment 
concurrent with admission of New Columbia, but it is not a con- 
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stitutional requirement, nor will courts likely require Maryland’s 
consent just because the land was part of Maryland before 1790. 

The Constitution requires a State’s consent when a new State is 
created from within an existing State’s jurisdiction. But the land 
that would form New Columbia is not within and no longer is with- 
in Maryland’s jurisdiction. Maryland lost that authority as soon as 
the Federal Government accepted Maryland’s absolute cessation of 
the land. 

While the Act presents a handful of other concerns, for instance. 
New Columbia would have a uniquely Federal character, as some 
have noted, it would have an outsized influence in the Senate and 
would lack the internal diversity of interests that most view as 
ideal characteristics of statehood. These are policy issues for 
Congress’s, your, consideration. In my view, the mechanism is con- 
stitutional and is for this Committee and Congress to decide 
whether or not it is wise. Thank you. 

Chairman Carper. Professor Dinh, thank you so much. Dr. 
Rivlin, welcome. Great to see you. Please proceed. 

TESTIMONY OF THE HON. ALICE M. RIVLIN, Ph.D.,i SENIOR 

FELLOW AND LEONARD D. SCHAEFFER CHAIR IN HEALTH 

POLICY STUDIES, THE BROOKINGS INSTITUTION 

Ms. Rivlin. Thank you, Mr. Chairman. 

Chairman Carper. You have probably testified before just about 
every panel in the House and Senate, but I do not know if you have 
ever testified before this one. 

Ms. Rivlin. Yes, I have. 

Chairman Carper. Oh, good. I should have known. 

Ms. Rivlin. I am delighted that you are holding this hearing, Mr. 
Chairman. I think it is high time that you brought attention to this 
outrageous situation that citizens of the District of Columbia find 
themselves in. We are not, in fact, full citizens with full self-gov- 
erning rights. I think this is both an anomaly in a great democracy 
and an anachronism and I hope this hearing will start the process 
leading to statehood for the District of Columbia. 

It is hard to explain to anyone why a nation that sees itself as 
a beacon of democracy keeps the more than half-million inhab- 
itants of its capitol city from normal participation in the govern- 
ance of the country. We are very proud of our Constitution. We 
fight wars in faraway places to guarantee the democracy of others. 

My favorite metaphor is that in television pictures you see of 
long lines of people in Afghanistan or Iraq standing waiting to vote 
because our country has guaranteed them the right to do that, and 
yet, those networks never mention the fact that right here in the 
District of Columbia we cannot vote for full representation in our 
national legislature. 

As has been pointed out, we pay taxes, we serve in the armed 
forces, we do everything that other citizens do, if necessary die in 
foreign wars, but we do not have the full rights of democracy. And 
this is also a very strange anachronism. I think two centuries ago, 
despite what Dr. Coburn said, one would not have expected this lit- 


^The prepared statement of Ms. Rivlin appears in the Appendix on page 87. 
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tie enclave to be a vibrant urban economy. There were not very 
many people here. 

Moreover, at the time, the concept of voting rights was very nar- 
row. Most of the people who work here would not have been able 
to vote anyway because they were female, because they were 
slaves, because they were African-American or other people of 
color, or because they did not own property. 

But over the period of the last couple of hundred years, our con- 
cept of what democracy is has broadened and voting rights have 
been achieved for all adult citizens. And at the same time, this lit- 
tle enclave has become a vibrant city with a growing population. 
Various statistics have been quoted, like we have more people than 
Vermont and Wyoming. The one I like is we have an economy that 
is larger than the gross domestic product per State of 16 other 
States. We are well up there as economies go. And one of the small- 
er ones is Delaware. 

But let me speak particularly 

Chairman Carper. When you describe that, in boxing we have 
this saying like punching above our weight. Sort of reminds me of 
this. [Laughter.] 

Ms. Rivlin. Absolutely. Let me speak particularly to the fiscal vi- 
ability of the District of Columbia because I had the honor of 
chairing the infamous control board to which reference was made 
earlier. And indeed, in the mid-1990s, the District of Columbia, like 
many other cities, was in pretty bad fiscal shape. We had lost much 
of our middle class, the population was declining, we had dis- 
tressed neighborhoods, we had a declining tax base, and we had 
some mismanagement into the bargain. 

The situation was not as serious as facing Detroit at the moment, 
fortunately, but it was serious and it warranted a Federal interven- 
tion in the form of a control board. The Clinton Administration 
worked with Delegate Norton and with the Republican Congress. 
It was a very bipartisan thing to put in place, this board, and re- 
stored the city to fiscal health. 

Since then, we have done very well. The combination of fiscal re- 
form, the Chief Financial Officer, which was in the control board 
legislation and remains, and a recovering economy and building 
traditions of fiscal discipline in the city have given us a serious 
turn around. Population is increasing. 

Our population grew faster than any other State except North 
Dakota last year, and we do not have oil. The city weathered the 
storm of the great recession better than most cities. It has balanced 
its budget every year for the last 17 years. So I believe there is no 
longer any reason to worry that the District would not he a fiscally 
viable State. 

Finally, there are other steps toward fiscal autonomy and legisla- 
tive autonomy and voting representation in the Congress that the 
Congress could say. When Dr. Coburn quoted what I had said in 
2009, he omitted the first sentence that said I was in favor of state- 
hood, but I did point out that there were some other high priority 
things that could be done, some of which actually have been done, 
but some remain. 
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So in sum, I commend the Committee for holding this hearing 
and I urge Congress to get on with statehood for the District of Co- 
lumbia. Thank you. 

Chairman Carper. Thanks so much. Thanks for being here today 
and for your leadership of the control board all those many years 
ago. Mr. Henderson, great to see you. Welcome. Please proceed. 

Mr. Henderson. Pleased to see you. 

Chairman Carper. Let me say for the first two witnesses, you 
were very good at staying close to your 5 minutes. I applaud you 
for that and you set a good example for the rest of us. 

Mr. Henderson. She set an excellent example. 

Chairman Carper. There we go. 

TESTIMONY OF WADE HENDERSON,! PRESIDENT, 

LEADERSHIP CONFERENCE ON CIVIL AND HUMAN RIGHTS 

Mr. Henderson. Good afternoon, Mr. Chairman, and thank you, 
your Ranking Member Senator Coburn, and Members of the Com- 
mittee for the opportunity to speak today in support of the New Co- 
lumbia Admission Act. I am here today, of course, as President of 
the Leadership Conference on Civil and Human Rights, a coalition 
of more than 200 national organizations working to build an Amer- 
ica as good as its ideals. You have also noted that I am the Joseph 
L. Ranh, Jr. Professor of Public Interest Law at the University of 
the District of Columbia. It is an honor to be here. 

Now, I would like to speak about this bill today, both as a life- 
long civil and human rights advocate as well as a native Washing- 
tonian. This issue means a great deal to me on a very personal 
level, and I would like to focus my remarks primarily in those 
terms. 

As a civil and human rights advocate, I have devoted much of my 
life to speaking out on Capitol Hill on behalf of my fellow Ameri- 
cans, and throughout the course of my career, I have seen changes 
that have made our Nation a better, stronger place, a nation more 
fully aligned with its founding principles. Together, we continue to 
break down barriers to equality and opportunity for Americans 
from all walks of life. 

At the same time, our government at all levels continues to more 
closely reflect the make-up of the Nation it represents. And, of 
course, progress has never occurred in a straight line, but it has 
been undeniable, and I have great faith that it will continue. 

Now, I have seen this progress in Washington, D.C. as well. 
When I was born in the old Freedmen’s Hospital on Howard Uni- 
versity’s campus, the city’s hospitals were segregated along racial 
lines by law. Our nation’s capital and many Southern States func- 
tioned under a form, a virulent form of apartheid that is no longer 
the case. LeDroit Park, where I grew up in the shadow of the Cap- 
itol and where I now own a home, was once an all-black neighbor- 
hood by law and by custom. But today, my neighbors include peo- 
ple of all races and from all around the world. 

Even the public accommodations of this city that we now take for 
granted, the hotels, the theaters, the restaurants, the private mu- 
seums, the things that make Washington a wonderful city, were 


^The prepared statement of Mr. Henderson appears in the Appendix on page 90. 
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once off limits to those of us born on the other side of the color line. 
Thankfully, and I say quite proudly, we have moved on. Yes, Wash- 
ington, D.C. has become a great American city. 

Yet in spite of all the progress we have seen, one thing has still 
not changed. In spite of all of my efforts to speak out on behalf of 
other Americans, I have never had anyone on Capitol Hill with a 
real ability to speak for me. For over 200 years, my hundreds of 
thousands of neighbors in this city and I have been mere spectators 
to our democracy even though we pay Federal taxes, as you have 
noted, fight courageously in the wars in Iraq and Afghanistan, and 
fulfill all of the other obligations of citizenship, we still have no say 
when Congress makes decisions for the entire Nation on matters 
like war and peace, taxes and spending, health care, education, im- 
migration policy, or the environment. 

And while we District of Columbia residents understand the 
unique location of our city and we have understood its unusual re- 
lationship with the Federal Government, we are not even given a 
single vote in decisions that only affect the District of Columbia 
residents alone. Perhaps the most egregious example occurred 
when the District of Columbia could not even cast a vote several 
years back when Congress decided to prevent city officials from 
using our own local tax dollars to advocate for a voice in our Na- 
tion’s democracy. 

Taxation without representation is enough to make people want 
to dump crates of tea into the Potomac River. Now, this continued 
disfranchisement of the District of Columbia residents before Con- 
gress stands out as one of the most blatant violations of the most 
important civil rights that we Americans have, the right to vote 
and to have that vote count for something. 

Now, without the ability to hold our Nation’s leaders account- 
able, all other rights are illusory. Our Nation has made great 
progress throughout its relatively brief history in expanding the 
right to vote, and in the process, it has become a role model to the 
rest of the world. Yet, one thing remains painfully clear. 

If citizens do not have anyone to vote for, they are not substan- 
tially better off than African-Americans in the South were prior to 
1965 when President Johnson signed the Voting Rights Act into 
law, and until that vote is achieved, the efforts of the civil rights 
movement will remain incomplete. 

For those reasons, extending representation and self-governance 
to the District of Columbia residents is one of the highest legisla- 
tive priorities of the Leadership Conference on Civil and Human 
Rights, as it is for me on a very personal level. I know that Pro- 
fessor Dinh and former Director Rivlin have spoken eloquently and 
at length about the constitutional and economic issues surrounding 
the District of Columbia Admission Act. 

In the interest of time, I would simply like to associate myself 
with their analyses. Thank you, Mr. Chairman, and I look forward 
to your questions. 

Chairman Carper. Mr. Henderson, thank you so much for those 
words. Dr. Pilon. 
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TESTIMONY OF ROGER PILON, Ph.D.,J.D.i VICE PRESIDENT 

FOR LEGAL AFFAIRS AND B. KENNETH SIMON CHAIR IN 

CONSTITUTIONAL STUDIES, CATO INSTITUTE 

Mr. PiLON. Thank you, Mr. Chairman. I want to thank Senator 
Coburn as well for inviting me to offer a discordant note. 

Chairman Carper. We are glad you could be here, though, none- 
theless. 

Mr. PiLON. If enacted, this bill would create a 51st State called 
New Columbia from the present District of Columbia, leaving a 
tiny enclave around the National Mall as the District and the seat 
of the Federal Government. It is both unconstitutional and unwise. 
Let me summarize my prepared statement and ask that it be put 
in the record. 

As a preliminary matter, given that the District has existed in 
its present form for over 200 years, save for a small Virginia por- 
tion retroceded in 1847, at this point in time there must be a 
strong presumption against the kind of radical changes envisioned 
by this bill. The Framers could not have imagined anything like 
the arrangements here contemplated. 

I will summarize three constitutional objections and then raise a 
few practical problems. First, the Enclave Clause gave Congress ex- 
clusive authority over such district, not exceeding 10 miles square, 
as may be created pursuant to it as the seat of the Federal Govern- 
ment. In 1790, Congress accepted 10 square miles from Maryland 
and Virginia ceded for that purpose. 

To be sure, the Framers set no minimum size for the District, 
and that has led this bill’s proponents to believe that Congress, by 
statute, may shrink the District to this tiny area and turn the rest 
of the District into a new State. But the Framers’ mention of “10 
square miles,” together with Congress’s nearly contemporaneous 
creation of the District from 10 square miles, is strong evidence of 
what they intended and evidence against the tiny enclave envi- 
sioned by this bill. 

Moreover, Congress was granted exclusive authority not simply 
over the seat of the Government, but over the district in which the 
Government is seated, which for over 200 years has been far larger 
than the small area where the Government literally sits. This bill 
would strip Congress of this authority. 

A closely related objection, rooted in Congress’s enumerated pow- 
ers, was well-stated in 1963 by then-Attorney General Robert Ken- 
nedy, commenting on a bill that would have retroceded the District 
of Maryland, and I quote, “While Congress’s power to legislate for 
the District is a continuing power, its power to create the District 
by acceptance of cession contemplates a single act. The Constitu- 
tion makes no provision for revocation of the act of acceptance, or 
for retrocession.” 

In short. Congress has no power to do what this bill proposes. 
Every Justice Department from the Kennedy Administration on 
that has addressed the question has concluded that Congress has 
no authority to alter the status of the District legislatively — save 
for Attorney General Holder, who sought a second opinion from the 


^The prepared statement of Mr. Pilon appears in the Appendix on page 95. 
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Solicitor General after the Department’s Office of Legal Counsel 
found to the contrary. 

But second, even if Congress had such a power, it is all but cer- 
tain that Maryland’s consent would be needed. Were Congress to 
put the land Maryland ceded not to the purpose for which it was 
ceded, but to create a new State, not only would the terms of the 
original cession be violated, but so would Article IV, Section 3, 
which provides that no new State may be created out of the terri- 
tory of an existing State without that State’s consent. 

Congress cannot do in two steps, simply from the passage of 
time, what it would be forbidden to do originally in one fell swoop, 
namely, accept the grant for Federal purposes and then turn it into 
a State. 

Finally, the 23rd Amendment, which enables the District to ap- 
point Presidential electors, poses yet another constitutional chal- 
lenge. The tiny enclave this bill preserves as the District would still 
contain voters with constitutional rights afforded by the amend- 
ment. Those rights cannot be eliminated by mere statute, as Sec- 
tion 2035 seems to do. The 23rd Amendment authorizes Congress 
to direct the manner in which the District appoints electors, not to 
eliminate the District’s power to appoint them. 

Let me conclude with just a few practical objections. As Madison 
explained in Federalist 43, a “Federal district”, separate from any 
State, was necessary to preserve the independence of both, which 
means that any such district must be large enough to serve that 
purpose. 

It was imperative, he argued, that the Federal Government not 
be dependent on any State, and equally important that no State be 
either dependent on the Federal Government or disproportionately 
influential on that Government. 

Yet, S. 132 fails on both counts. Today Congress has authority 
over the entire District, albeit largely delegated to the District Gov- 
ernment. That authority would cease under this bill making the 
Federal Government dependent on New Columbia for everything 
from electricity to water, sewer, snow removal, police and fire pro- 
tection, and much else that today is part of an integrated jurisdic- 
tion under Congress’s ultimate authority. Nearly every foreign em- 
bassy would be beyond the Federal jurisdiction, dependent mainly 
on the services of the new State. Ambulances, police and fire equip- 
ment, diplomatic entourages. Members of Congress, and ordinary 
citizens would be constantly moving over State boundaries in their 
daily affairs and in and out of jurisdictions, raising vast jurisdic- 
tional complications. 

But neither would New Columbia be independent of the Federal 
Government. Madison’s “multiplicity of interests” defining state- 
hood attributes hardly defines the District. Washington is a wholly 
urban, one-industry town, dependent on the Federal Government 
far in excess of any other State. Moreover, with Congress no longer 
having authority over New Columbia, but dependent on it. New Co- 
lumbia could exert influence on the Federal Government far in ex- 
cess of that of any other State, raising the kinds of problems Madi- 
son detailed. 

I conclude, therefore, that this proposal is not only unconstitu- 
tional, but impractical as well. Thank you, Mr. Chairman. 
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Chairman Carper. Mr. Pilon, thank you very much for those 
comments. One of the things I will just telegraph, one of the things 
I like to do at hearings like this where we have diversity of opinion 
on important issues on a panel, I like to come back at some point 
in the questions and answers and say, if not this proposal, what 
makes sense and where might lie some consensus to address the 
inequity that I think we all agree exists. 

Mr. Pilon. I have a modest proposal along those lines. 

Chairman Carper. Oh, good. Well, I was hoping you would. We 
will come back to you. Thank you so much. Senator Strauss, please 
proceed. Again, try to hold it to 5 minutes, you and Senator Brown. 

TESTIMONY OF THE HON. PAUL STRAUSS, i SHADOW SENATOR, 
DISTRICT OF COLUMBIA 

Senator Strauss. Thank you. Senator Carper. I appreciate the 
opportunity to be here today. As the Shadow Senator for the Dis- 
trict of Columbia, I stand in a long tradition of Shadow Senators 
representing territories in their efforts to become States. 

As the student of history that I know you are. Shadow Senators 
first were elected by the Southwest Territory, now of Tennessee 
and used several times during the pre-Civil War era when pro-slav- 
ery States tried to block the admission of free States into the 
Union. Most recently, the Territory of Alaska elected Shadow Sen- 
ators who served for 3 years until the State of Alaska was finally 
admitted into the Union. I appreciate making us part of this his- 
toric panel. 

Let me begin briefly by answering some questions that you posed 
to the other panel. When you do not have to cast votes or write leg- 
islation, you have a little bit of time to do some research. The Re- 
public of Argentina actually copied our Constitution so closely that 
initially they disenfranchised the citizens of their own nation’s cap- 
ital. 

They quickly realized it was a mistake, and one of the first 
things they rectified was securing full Federal representation for 
the “Districto Federal” and amending their Constitution to provide 
equality. Australia’s capital, as well as the new capital of Brazil, 
also briefly experimented with political disenfranchisement and re- 
alized that it was a mistake. To my knowledge, the United States 
remains the only country without representation of its capital citi- 
zens. 

On a recent trip to the country of Belarus, a country that nobody 
necessarily holds out as a model of human rights, I went there to 
take my father to the land of his father and I participated in a 
meeting with our own State Department where we talked about po- 
litical prisoners and a variety of human rights issues. They raised 
the issue of America’s violating human rights in the District of Co- 
lumbia. 

When you are being called out, and with some legitimacy, by the 
Government of Belarus, that is a problem. The amendment which 
gave us the right to vote for the President took place in the era of 
the Cold War. Khrushchev would point out that if you lived in 
Washington, D.C., you could not vote for President. If you lived in 


^The prepared statement of Mr. Strauss appears in the Appendix on page 100. 
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Moscow, you could. Sure, there was probably only one name on 
those ballots, but that was one more name than anybody in the 
District of Columbia ever got to cast a vote for. 

In response to Senator Coburn’s comments about the 23rd 
Amendment, the last time I checked the boundaries of New Colum- 
bia, there really was only one family there and I think they vote 
in Chicago. But your bill includes expedited repeal of that amend- 
ment, so it addresses, I think in a productive way, dealing with 
that issue. 

As for embassies being outside the Federal district, I grew up in 
New York City. The United Nations is there. The State and city 
of New York are host to hundreds of embassies of foreign govern- 
ments. Foreign governments have consular offices which are essen- 
tially diplomatic property in a variety of States around the Union. 

And the idea that somehow the United States needs to exclu- 
sively control its territory to protect itself is rendered ludicrous 
when you think of the most sensitive government institutions that 
are located outside the boundaries of the seat of government, the 
Pentagon, the Central Intelligence Agency (CIA), the National Se- 
curity Agency (NSA), agencies that are frequently the jurisdiction 
of oversight hearings before this Committee. Not once has it ever 
been suggested by Senators from any party that their location out- 
side of the seat of government hampers America’s ability for those 
agencies to do heir jobs. 

Everybody recognizes, at least initially, that this is a great injus- 
tice, and if not this remedy, what? We have tried other remedies, 
voting rights, amendments, arguments where we would have vot- 
ing representation in the House but not the Senate. Maybe the Dis- 
trict of Columbia residents could vote on even-numbered legislation 
on Wednesdays but not on Tuesdays. 

This is the solution! It is the solution that has been chosen by 
the District of Columbia residents in a democratic election and it 
is the solution that in all frankness does most accurately reflect the 
vision of our Nation’s founders. A Federal district remains under 
the exclusive control of Congress. Everybody who walked in this 
building today and entered this room followed Eederal rules when 
they came in this building. Whether it was being security screened 
or the prohibition against bringing fruit, that was an exclusively 
Eederal decision relevant to Congress’s control over its own terri- 
tory. 

The new Congress and the new Eederal District will have its own 
police force, be able to maintain its own laws, and I promise you, 
the new State of New Columbia will not try and a collect sales tax 
on any meals in the Senate dining room. We seek only equality of 
our fellow citizens, the same rights as everybody else. And of all 
the arguments that people make against statehood, there is one, in 
closing, that I just want to say bothers me the most and that is, 
if you do not like it, move. 

Well, I came here of my own free will to pursue an education at 
one of the many fine institutions we have here, but I brought my 
daughter Abigail with me here today. With all due respect, she did 
not have a choice about living here in the District of Columbia. 
That was where her parents decided to be when we gave birth to 
her. 
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By the time she is ready to make that choice, she will have 
formed bonds and put down roots. It is inappropriate to tell an 
American citizen that if you want a right you have to move, espe- 
cially when you live in the United States of America. Thank you, 
Mr. Chairman. 

Chairman Carper. Senator Strauss, thank you very much for the 
thoughtful testimony. Senator Brown. 

TESTIMONY OF THE HON. MICHAEL D. BROWNS SHADOW 
SENATOR, DISTRICT OF COLUMBIA 

Senator Brown. Thank you, Mr. Chairman. I am proud to be the 
clean-up batter here, so I will try to wrap things up. I want to 
thank you. I remember the first time I ever talked to you about the 
District of Columbia statehood. You said. Push and keep pushing. 
Your cause is just and you will prevail. So I come here today to 
push. 

My constituents have been denied their basic rights of citizenship 
and this is unacceptable. In spite of this, they have never shirked 
a single responsibility of democracy. They have always been exem- 
plary citizens, paying taxes, serving in our military, taking on 
every obligation and receiving only partial compensation in return. 
I know there are many proud veterans on this Committee who 
know what it means to risk life and limb in defense of their coun- 
try, but imagine what it was like to serve in a world war knowing 
that you did not even have the right to vote for President. 

I am proud to represent people with this kind of character, proud 
to call myself a Washingtonian knowing that the District of Colum- 
bia residents have always cared more about America than their 
own self-interests. Our Founding Fathers established this great na- 
tion to a sacred covenant with the people based on freedom, liberty, 
and mutual obligation. 

Although we have faithfully fulfilled our end of the bargain, our 
government has consistently failed in its responsibility to recip- 
rocate and has defaulted on the solemn pledge of citizenship that 
forms the basis of all legitimate governments. One nation indivis- 
ible, not separate but equal. That is the promise of democracy and 
we have been denied for 200 years. 

Once the contract has been breached, all that flows from it is 
tainted and the covenant that binds us is diminished. We are tired 
of hearing irrelevant excuses, too small, never meant to be, a viola- 
tion of the Constitution. Insults like move if you do not like it, stop 
whining, go back from where you came only perpetuate the mis- 
conception that we expect to be given something rather than re- 
claiming that which is ours. 

The Framers may have given the power to Congress, but the 
right was given us by God. I am here to say enough. We have 
earned our citizenship, paid with our sacrifice, our money, our serv- 
ice to America, and the time has come to right a wrong which vio- 
lates every principle that Americans hold dear. 

You heard testimony today using words like budget autonomy, 
legal autonomy, voting rights. Make no mistake. Only statehood 
makes us whole. Any other solution glosses over the inherent in- 


^The prepared statement of Mr. Brown appears in the Appendix on page 170. 
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equity in our subjugation and perpetuates our second-class citizen- 
ship. Only statehood makes us equal. Only statehood resolves the 
injustice that has resulted in us becoming colonists rather than 
citizens. 

You asked, what are the implications of S. 132. They are simple. 
Fulfillment of an indenture as old as America itself. The final 
righting of a wrong that has perpetuated a political anachronism 
that has outlived its usefulness by more than a hundred years. On 
this date in 1814, a member of the District of Columbia Militia, 
Lieutenant Francis Scott Key, wrote a poem that became our Na- 
tional Anthem. 

This morning, a group of veterans and District of Columbia citi- 
zens presented each Member of this Committee a flag with 51 stars 
and the inscription, in recognition of the 200,000 who have served 
during wartime and our special connection to the American flag. 
This was done to remind members that we are asking for nothing 
more than the restoration of our rights. We ask for no favors, no 
special treatment, no dispensation. Only that justice of equality 
that democracy demands. 

You are right. Senator. Our cause is just and we will prevail. The 
President said I am for it. Senator Reid said we deserve it, and 80 
percent of America in a nationwide poll said. We support it. As a 
child, I stood up every morning, put my hand over my heart and 
said, “with liberty and justice for all.” I believed it then, I believe 
it now, and I call upon the Members of this Committee and in hoth 
houses to make it true and show the same courage that the resi- 
dents of the District have always exemplified. Not asking what is 
in this legislation for me, but rather, what is in it for our democ- 
racy. 

Dr. King said injustice anywhere is a threat to justice every- 
where. And this injustice can no longer stand. Our democracy can 
no longer tolerate it. Our government can no longer support it. And 
the way to abolish it is statehood. The partisan politics that charac- 
terize this struggle must end. We must rise above the rancor and 
divisiveness, act selflessly to pass this legislation, and continue to 
form a more perfect union. 

I close by answering the question my fellow Washingtonian 
asked 200 years ago. Yes, Lieutenant, that star spangled banner 
yet waves, and it is time to add another star so that it finally 
waves for all of us. Thank you. 

Chairman Carper. Senator Brown, thank you very much. I think 
it was Senator Strauss who said something to the effect, if not this 
solution — I think referring to what we have introduced in the Sen- 
ate with, I think, 17 cosponsors and what Congresswoman Holmes 
Norton has introduced in the House with over 100 cosponsors — if 
not this solution, then what? 

We learned here fairly early in our time in the Senate, and in 
the House as well, never negotiate against yourself If you are 
going to negotiate with somebody, then negotiate with somebody 
who has a different point of view. So I would start off before I ask 
this question just to say. Well, for those who are advocates of state- 
hood or addressing this inequity, you do not want to negotiate nec- 
essarily against yourself. 
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But let me just ask each of you, and I will start with Dr. Rivlin. 
If not this solution, then what? 

Ms. Rivlin. I think this is the right solution. That does not mean 
that there would not be intermediate steps that you could take to- 
ward statehood, like budget autonomy, for instance. That is pretty 
easy and it is a good thing. But it does not solve the problems that 
we are talking about here. So I do not see an alternative to state- 
hood, ultimately. 

Chairman Carper. OK. Professor Dinh, if not this solution, then 
what? 

Mr. Dinh. First of all, I just want to emphasize I do not have 
a dog in this hunt because as a lifelong Republican living in the 
District, I doubt that my vote will count for much anyway. So it 
seems to me, however, that there are a number of choices that the 
Congress or the people can make. One of those steps was enacting 
the 23rd Amendment in order to give Electoral College votes to the 
District short of statehood. That was a policy choice that I think 
was obviously the right decision for the country at the time. 

I do not think anything in the 23rd Amendment limits the Con- 
gress from pursuing the traditional route of admitting new States, 
which is, as I noted and as Roger noted, is under the New States 
Clause by simple legislation under Article IV of the Constitution. 

I think the easiest way to illustrate that point is to consider the 
23rd Amendment, and this bill, were it to have passed in 1960 
prior to the enactment of the ratification of the 23rd Amendment, 
I do not think the 23rd Amendment obviously has nothing to say 
about whether or not Congress had the power to enact this bill in 
1960 prior to the 23rd Amendment. And the 23rd Amendment 
itself does not speak to limiting the power of Congress in any way; 
rather, just simply to give the power to Congress of Congress to en- 
force the terms of the 23rd Amendment. So I think that Amend- 
ment does not independently add anything to the entire statehood 
legality objection. 

Chairman Carper. All right. Thank you. Mr. Henderson, if not 
this solution, then what? 

Mr. Henderson. Well, Chairman Carper, I have come to the con- 
clusion that this is the only viable option that guarantees the right 
to vote for District of Columbia residents in a way consistent with 
that of other American citizens in having both a vote in the House 
of Representatives and in the U.S. Senate. 

We have concluded that this is the only approach. We have ex- 
plored options of retrocession under the assumption that Congress 
would never provide an affirmative right for District of Columbia 
residents consistent with that principle, and the State of Maryland, 
as we have explored, not having an official position, but unofficially 
was not interested in retrocession for a variety of political reasons. 

We have explored options that were intermediate in step, pro- 
viding, first, for a vote in the House of Representatives with, hope- 
fully, speaking recognition in the Senate. But even that proposal, 
which was supported by Jack Kemp, Republican Tom Davis in the 
Senate, Congresswoman Eleanor Norton was subverted by efforts 
to, if you will, corrupt District of Columbia’s gun control laws. 

Every approach that has been explored, even those that have 
been considered woefully inadequate, have been rejected by oppo- 
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nents for those who seek to block the ability of District residents 
to have equal rights. So in the final analysis, we have come to the 
conclusion that only statehood provides the full equivalent of rights 
that we believe American citizens are entitled to have and that 
those in the District have. 

I would simply close with this one fact. It is especially galling to 
know that District of Columbia residents have fought to bring de- 
mocracy to Bhaghdad, have fought to bring democracy to Kabul, 
Afghanistan, and are yet denied that same right here at home, and 
to be questioned as we are at the U.N. conventions and various 
international gatherings, by those countries that seek to really 
highlight the contradiction between what we say as a Nation, and 
what we practice at home is profoundly disturbing. 

The only way to address that concern is, well, not regret to say — 
the only solution to this problem, I will say quite openly, is the bill 
that you have proposed and are supporting. 

Chairman Carper. All right. Thank you, sir. Dr. Pilon, I think 
you said you had a solution and we are anxious to hear it. 

Mr. Pilon. Well, a modest proposal. Let me begin on the point 
that my good friend, Viet Dinh, just made. He knows what it is like 
to not have his vote count because he lives in the District. I am 
in the same boat because I live in Maryland. 

Chairman Carper. You are not going to tell us you are a Demo- 
crat, are you? 

Mr. Pilon. In any event, the problem with this bill, as I said, is 
with the Constitution. It will take a constitutional amendment to 
get this bill through, and therein lies the problem, because we 
know that it is not likely to come out of the Congress, and if it did, 
the last time the Congress tried something along these lines, only 
16 States joined on. 

Chairman Carper. But it did make it through the House and 
Senate, did it not? Did a constitutional amendment not make it 
through the House and Senate? 

Mr. Pilon. Yes. But now, given that unlikelihood let me come to 
my modest proposal. We heard the Mayor speak about “taxation 
without representation,” and all the focus is on the second part of 
that slogan rather than on the first part. If we focused on the tax- 
ation part and treated the District, keeping it as it is, like Puerto 
Rico, like Guam and other territories, and stopped taxing the resi- 
dents of the District, since they do not have representation, this 
loss of revenue would be a drop in the bucket to the Federal treas- 
ury in a country of 300 million people, but it would be a giant 
windfall of opportunity for the District, which would attract all 
kinds of business and other potential for the District, and it would 
have a tax base for itself and the independence that goes with that, 
and I should think that would be the best of all worlds because it 
is a win-win all around. Think about it. 

Chairman Carper. Let me just ask Senator Strauss and Senator 
Brown, would you just respond to what Dr. Pilon has put before 
us? 

Senator Strauss. Certainly. And I probably should not admit 
this, but for procrastinators like me, it was actually today, Sep- 
tember 15, as opposed to April 15 when I paid my Federal taxes. 
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and as painful as that was, what I really want is to be an equal 
citizen of this Republic, not to shirk our responsibilities. 

The District contributes a lot more than a mere drop in the buck- 
et. Billions of dollars in Federal revenue come from District of Co- 
lumbia taxpayers that seek not more than to be equal citizens. 
There are other solutions that have been discussed to the question 
of Federal representation, but this is the only solution to the ques- 
tion of both Federal representation on an equal basis and self-de- 
termination, which is becoming more and more important to the 
citizens of the District of Columbia. 

Senator Coburn frequently has been an advocate, and it is one 
of the things I respect about him, for fighting government waste 
and repetition. But how many times has this Committee had to 
have hearings on family court judges in the District of Columbia, 
something where no Federal interest has evolved at all because of 
the way our limited home rule is set up? 

Congress wastes thousands of taxpayer dollars doing things that 
it need not do for the District of Columbia, when it should be focus- 
ing on national problems. And so, this is the best solution because 
it is permanent. A constitutional amendment can always be re- 
pealed. It preserves a seat of government in the way that the 
Framers envisioned. And it provides for self-determination as well 
as Federal representation. 

Chairman Carper. Senator Brown, would you just respond to the 
proposal of Dr. Pilon, please? 

Senator Brown. Well, the only thing I have to add to what Sen- 
ator Strauss said is that we have tried other things. Senator. We 
have been in court. We have tried the constitutional amendment. 
We decided to, a few years ago, try one vote method based on the 
Missouri Plan. We have tried everything else. 

So it seems to me that since equality is a prerequisite of our de- 
mocracy, that this really is the only viable solution. There was even 
a case one time in front of the Supreme Court where we tried to 
sue on the basis of taxation without representation, and Justice 
Marshall ruled that taxation without representation was a catchy 
slogan and not a principle of government. 

So I do not know. We have done everything, I think, we can do 
creatively and I think as much as I admire the Framers, they were 
not particularly inclusive guys. They left out women, they left out 
African-Americans, Native Americans, and all these people have 
been brought back into the system and made whole. I think that 
the only way to do that for Washingtonians is through statehood. 

Chairman Carper. I am not sure who mentioned the State of 
Ohio. Professor Dinh, it was you, was it not? 

Mr. Dinh. Yes. 

Chairman Carper. Would you just revisit with us what you said, 
please, and how it might be instructive here? 

Mr. Dinh. Yes. The State of Ohio was admitted by the Enabling 
Act of 1802 from what was then Federal land, the Northwest Terri- 
tory, I think, by simple legislation. I think that example I cite as 
an answer to the concern that Maryland’s consent is now needed 
just because the original land that is now making up the current 
District of Columbia was originally ceded by Maryland in 1789 and 
accepted by the Federal Government in 1790. 
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The argument is that despite the fact that it has been in Federal 
possession for 200 years, we still now need to relate back to Mary- 
land’s original possession in order to seek its consent. I think that 
is misguided just for the simple fact that the 200 years has con- 
vened of Federal control and possession, including under Article I, 
Section 8 of the District clause for the Congress to have that con- 
trol and have absolute power to do with it as it wishes, including, 
in the first Congress in 1791 and 1846, to adjust the size of the 
District just as Congress contemplates to do with this bill. 

The second reason why I think that that objection is misplaced 
is exactly the example of Ohio, because if you will not recall, you 
were not there, I hope — the Northwest Territory, which originally 
was created by cessation of land and claims from the Eastern 
States, many of which had claims or the land that made up the 
Northwest Territory, all of those States ceded land to the Federal 
Government in order to create the Northwest Territory, including 
the State of Connecticut, portions of which became the State of 
Ohio. 

In the cession of land to the Federal Government, the State of 
Connecticut did not include any grants or approvals or consent for 
the territory later to become a State, and yet, the Federal Govern- 
ment obviously had the power later with the Enabling Act in order 
to create the State of Ohio. 

Just so here. The cession in 1788 of Virginia, in 1789 of Mary- 
land of land to the United States which the United States accepted 
in 1790, did not impose any condition that is relevant to our discus- 
sion, and the Congress has possessed that land for over 200 years 
and it now can exercise its power under Article I, Section 8 in order 
to lessen the District, and under Article IV, in order to admit a new 
State. 

I think that is fairly simply, fairly straight forward, and lest we 
be accused of maligning the Framers, I do not think the Framers’ 
statements are instructive or conclusive in this regard. I think the 
fact that the Framers themselves, who were sitting as legislators 
in 1791, adopted a bill to adjust the Southern boundaries of the 
District, show that the District’s size and boundaries are not sac- 
rosanct, but, rather, can be adjusted legislatively under Article I, 
Section 8. 

And also, the Framers’ statements regarding the independence of 
the Federal seat are still satisfied by the enclave that the Act 
would preserve the Capitol and the White House and the other 
Federal seat. The only thing that Congress has done is to shrink 
the size of the Federal enclave. 

And again, as Dr. Pilon has noted, there is no lower limit to the 
size of the District in the Constitution. There is only an upper limit 
of no more than 10 miles square, and I think the Framers knew 
how to draw a floor just as well as it knew how to specify a ceiling. 
And the latter cannot be converted into the former. 

Chairman Carper. Dr. Pilon, would you just react to what Pro- 
fessor Dinh has said? 

Mr. Pilon. Yes, I would like to respond to the first point that he 
made, namely, that the consent of Maryland would not be required 
for retrocession pursuant to Article IV, Section 3, which provides 
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that no State may be created out of the territory of an existing 
State without that State’s consent. 

The reason it would not violate that, he says, is because the Dis- 
trict is no longer part of the State of Maryland. Well, the problem 
with that is, that it is an invitation to mischief. Imagine this sce- 
nario. Maryland cedes the territory to the Federal Government for 
the creation of a District and then the Federal Government turns 
right around and turns that into another State. That would be pure 
mischief and it would be because it would be violative of the origi- 
nal terms of the agreement. 

And indeed, it would be doing in two steps what it is prohibited 
from doing in one fell swoop. And indeed, the Supreme Court just 
decided an analogous case along those lines, the Brandt decision, 
Brandt v. United States, in the term just ended. That is the Rails- 
to-Trails decision, and that was an eight to one decision and the 
parallel here is almost exact. 

Chairman Carper. All right. Someone mentioned that earlier 
when there was an effort to pass a constitutional amendment, 
which actually was approved in the House and the Senate, two- 
thirds vote in the Senate and in the House, the States had a period 
of time to consider that amendment. Only 16 States voted to ratify 
that constitutional amendment. 

Somebody or several of you who have a better understanding 
than I have of why, after Congress had done what I think is some 
pretty heavy lifting on this subject, the States chose not to, except 
for those 16 States, to ratify. Anyone know why? 

Senator Brown. Well, I think there are several reasons. Senator, 
and one is that, when you look at constitutional amendments in 
general, there have only been 17 of them since the passage of the 
Bill of Rights. So it is a very difficult thing to do on every level. 
There were other problems with it. Very often I have heard that 
the equal rights amendment, which was proposed at the same time, 
was an interference in the process. 

It is much easier to become a State. We have made 37 States in 
the same period of time that we have made 17 constitutional 
amendments, and I think that, for me anyway, says it better than 
anything, that it is just a very difficult process, and I see it as a 
red herring, that people throw this up all the time. 

Chairman Carper. OK. Others, please? Why do you think only 
16 States said, yes, we would like to ratify that? 

Senator Strauss. I cannot speak to what happened in the other 
States, but in the District of Columbia, realizing the difficulties as- 
sociated with this amendment as well as the fact that it only dealt 
with one-half of the problems that this bill addresses, that is. Fed- 
eral representation only and not self-determination, in the District 
of Columbia the movement toward District of Columbia statehood 
began to gain momentum as a way of achieving even more than a 
constitutional amendment would give us with less intrusion into 
the political process. 

We did not need the consent of a majority of States. We needed 
only a simple majority of Congress, which we had at that point, 
and we would have gotten both self-determination and full Federal 
representation, and preserved the Framers’ idea of a Federal dis- 
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trict separate and autonomous and under the exclusive control of 
Congress. 

So statehood was then the better solution. It remains the better 
solution today because it solves all of those problems, while at the 
same time preserving the Federal District. 

Chairman Carper. Thank you. Any other thoughts? Mr. Hender- 
son. 

Mr. Henderson. I guess my only additional comment, Mr. Chair- 
man, and I completely agree with my colleagues who have given 
you some sense of why a constitutional amendment has been dif- 
ficult to achieve on behalf of the District of Columbia. But it should 
be noted that one of the States that ratified the amendment was 
Maryland in 1978, which by implication suggests that they would 
not have a problem with giving the District the ability to become 
a State, and that retrocession in the formal sense, as Dr. Pilon sug- 
gests, may not be required. 

I will say that there are many issues that come into play with 
statehood. For example, the assumption that the District of Colum- 
bia’s electorate is likely to weigh in one direction or another, thus 
tipping the balance of power that may exist in the Congress today. 

Or that somehow the District is not deserving because of its pre- 
vious history of some economic insolvency at a particular point in 
time. Those collateral factors help cloud the ability of the District 
to have a pure vote on the question of whether District of Columbia 
residents are entitled to the same rights of participation in our de- 
mocracy as other residents. 

I think when the issue is framed in isolated terms, the right to 
vote stands above all else as the most important right that Ameri- 
cans have. Other rights are dependent upon our ability to vote. So 
really, voting is the language of democracy. If you do not vote, you 
do not count, and that is, unfortunately, the rule that affects issues 
like this and does affect how the country sees an amendment. 

Chairman Carper. Dr. Pilon, please. 

Mr. Pilon. Yes. 

Chairman Carper. And then I think we are going to wrap it up 
here. 

Mr. Pilon. We have heard that the amendment process would be 
difficult if not impossible. We have also heard, I believe, that it, 
therefore, is a red herring. I do not believe the Constitution should 
be conceived of as a red herring, nor do I believe, as Professor 
Dinh, suggested that the Court would treat an effort by the Con- 
gress to achieve statehood through mere legislation as a “political 
question.” 

I think that the court would very seriously look at both Article 
I, Section 2 and Article I, Section 8, Clause 17, put the two to- 
gether and conclude that there is a real constitutional problem 
with trying to achieve this end through mere legislation. 

Chairman Carper. All right. Thank you. I think I will wrap up 
with this thought: We have a chaplain here in the U.S. Senate, 
some of you have seen him, heard him, great guy. Retired Navy 
Admiral. Barry Black is his name. And he is the first African- 
American ever to be Chief of Chaplains for the Navy and Marine 
Corps, first African American ever to be Chaplain of the U.S. Sen- 
ate. 
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Sometimes he meets with us in the Bible study group that meets 
a lot of Thursdays. I like to say that six, seven, or eight of us who 
need the most help show up. Last Thursday we were gathered for 
about half an hour or so, and one of the things that he made a big 
point of is just encouraging all of us sometime during the day, I 
think when most people probably pray, I like to say I met a kid 
in the eighth grade in inner city school in Wilmin^on, and I al- 
ways like to say that there will always be prayer in schools as long 
as there are math tests. 

But whatever the cause, whether it is math tests or world peace 
or something else, most of us pray sometime during the day or the 
week. One thing he urges us to pray for is wisdom, and he has a 
lot of admonitions that he gives and every now and then one of 
them falls on fertile soil, and for me one really falls on fertile soil. 
I pray for wisdom a whole lot, and I know my colleagues do, too, 
more than you probably would imagine. 

And one of the things we ask God for is to give us the wisdom 
to know what is the right thing to do, and then when we know the 
right thing to do, or have a pretty good idea of really the courage 
and strength to do that which we think is the right thing to do. 

I have asked this question a couple of different ways and before 
we conclude, I just want to ask, short of statehood, if each of you 
could give us maybe one idea, something that you think we can 
agree on in the interim. We have a lot of very wise people here on 
this panel, folks who have thought a lot about these issues, and we 
appreciate very much your testimony today. 

But could you just give us maybe one? You can repeat. You can 
all come up with the same idea. But just one thing, if we cannot 
agree on statehood this year, this Congress, or maybe the next 
Congress, what should we be able to agree on that would move us 
forward in this debate? Professor Dinh. 

Mr. Dinh. Mr. Chairman, the last time I was in before this Com- 
mittee, I was sitting next to the late great Jack Kemp, as Wade 
Henderson has just noted, and both of us spoke in favor, one on 
legality, the other one on policy of the District of Columbia Rep- 
resentation bill, which was a compromise to add District of Colum- 
bia representation in addition to the Utah representation in the 
House. 

We thought it was sensible thing and legal then, and I think if 
you allow us to repeat an old policy proposal, that is one I would. 

Chairman Carper. Thank you. Professor. Dr. Rivlin. 

Ms. Rivlin. I would join that, but if you want another one, I 
think budget and legislative autonomy could be achieved very eas- 
ily. And since, as was noted earlier, the Congress has not over- 
turned District of Columbia legislation in I do not know how many 
decades, you are not giving up anything. You are just making it 
possible for the District to move ahead without having to wait. 
Budget autonomy again, a very simple thing: Allowing the District 
of Columbia to spend its own raised tax dollars in accordance with 
the wills of the Council and the Mayor. 

Chairman Carper. All right. Thank you. Dr. Rivlin. Mr. Hender- 
son. 

Mr. Henderson. As Professor Dinh noted, I, too, was a supporter 
of the District of Columbia Representation Bill. But having said 
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that, it has been overtaken by events and is no longer a viable ini- 
tiative, even to respond to the need to provide a vote in the House 
of Representation and speaking privileges in the Senate. I support 
budget autonomy for the District. 

But in each instance, that is an inadequate solution to the funda- 
mental problem of providing voting representation for the District 
in both houses of Congress, and in providing the self-determination 
that a vote for Members of Congress provides. And so, while I be- 
lieve change occurs incrementally, would love to see a change occur 
in that direction for the District. 

I fear that there is nothing that has been discussed that is a sat- 
isfactory alternative to providing the structure and providing the 
right to vote that the bill that you have introduced would do. And 
so, these interim measures, though they may be attractive for 
building bipartisan support, do not ultimately go to the funda- 
mental question of how you treat District residents with the equal- 
ity that citizenship demands. 

Chairman Carper. All right. Mr. Henderson, thank you. Dr. 
Pilon. 

Mr. Pilon. You asked what it is we can all agree upon. I am 
going to offer just a very simple point, namely, as the person here 
who is offering the discordant note, I think we can all agree that 
you have conducted an eminently fair hearing. 

Chairman Carper. Doctor, you are welcome to take more time to 
speak. [Laughter.] 

You do not have to stop there. Thank you. Thank you for your 
kindness. Senator Strauss. 

Senator Strauss. Mr. Chairman, I am on record as supporting 
legislative autonomy and budget autonomy, bills that have been in- 
troduced by one of your colleagues and aptly titled the Paperwork 
Reduction Act because of their positive impact on reducing super- 
fluous Federal oversight on things that the 

Chairman Carper. Did you mention judges? One of you men- 
tioned judges. 

Senator Strauss. I did mention judges. 

Chairman Carper. Would you expand on it just a little bit? 

Senator Strauss. Well, one of the things that makes me a more 
frequent visitor to this Committee is that when this Committee, 
not the Judiciary Committee, has to conduct confirmation hearings 
on Federal judges nominated by the President, confirmed by the 
Senate, who have exclusively local purview for the courts of the 
District of Columbia. And while these judges tend to be extraor- 
dinarily well qualified and worthy of all of the pomp and tradition 
that comes from a Presidential nomination and confirmation by 
this body, a greater dignity to them and to the people who they 
serve on the bench would be to be treated equally as full citizens. 

And so, it is something, frankly, your Committee has done a de- 
cent job of moving those along, but there are times when vacancies 
sit on our court because they are, understandably, not a priority, 
and the administration of justice in the District of Columbia is 
handicapped because, frankly, your Committee has more important 
things that it should be doing rather than confirming local judges 
that would not be involved with the Federal Government or any 
other State. 
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Chairman Carper. Thank you. I think you make a very good 
point. Senator Brown. 

Senator Brown. Well, I have to agree with Mr. Henderson. I 
mean, I think all of us up here. Senator, have tried to stand behind 
interim measures, but none of them have worked. We have had all 
sorts of governments in the District of Columbia, commissioners, 
mayors, sometimes our Delegate has a vote, sometimes she does 
not. 

We need a permanent solution to this problem, and I think 
equality is a prerequisite to democracy, and any other solution that 
does not give us full equality, I think, is like asking us to sit in 
the middle of the bus. I think if we pay the fare, that we have to 
pick our seat just like everybody else, and I think statehood is real- 
ly the only solution for that. 

Chairman Carper. All right. Thank you. It has been a wonderful 
hearing. I think one of the reasons why it is not better attended 
is that people are coming in from all over the country, as we speak 
here, in order to be on hand when we start voting in a few minutes. 
There are a number of my colleagues who do have a strong interest 
in these issues, and my guess is they are going to write to you and 
they will have that opportunity over the next 15 days to submit 
statements for the record and to submit questions to you for the 
record. I would just ask you, when you receive those questions, that 
you respond as promptly as you can. 

I said earlier, and I will close with this. I mentioned my moral 
compass, the four principles that help guide me. I should add this. 
I usually violate at least one of them a week, sometimes more. But 
the nice thing about having a compass is when you get off course, 
you know how to get back on the right course. Very helpful to me 
in that regard. 

As it turns out, I am not the only one who has really almost ver- 
batim those core values. Figure out the right thing to do, just do 
it. Not the easy thing, not the expedient thing. What is the right 
thing to do and try to do that. 

Second, to treat other people the way we want to be treated. 
Third, if it is not perfect, make it better. Not to form a perfect 
union, but a more perfect union. And last, just do not give up. If 
you know you are right, you are sure you are right, just do not give 
up. You would be amazed how many of my colleagues I talk to 
about those core values and how many of them say. Well, those are 
really my core values. 

I will close on a hopeful note and just say that given that Demo- 
crats, Republicans, even a couple of those radical Independents, I 
hear have values like that here in the Senate. I have some hope 
that we can do better and we are going to. I think this has been 
a very good hearing. Both the first panel and this panel, we are 
grateful to you for your preparation, for your heartfelt commitment 
and your willingness to spend this time with us today. 

With that having been said, this hearing is adjourned. Thank 
you so much. 

[Whereupon, at 5:24 p.m., the hearing was adjourned.] 
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Opening Statement of Chairman Thomas R. Carper: 

“Equality for the District of Columbia; Discussing the Implications of S. 132, the 
New Columbia Admission Act of 2013” 

September 15, 2014 


As prepared for delivery: 

When I assumed the chairmanship of this Committee in January 2013 with its broad 
jurisdiction over federal government operations and homeland security, I also took on 
responsibility for federal legislation on matters concerning the District of Columbia, 
whose more than 600,000 citizens are denied a vote in Congress. I take that responsibility 
seriously, which is why last year, I introduced the “New Columbia Admissions Act” to 
create a path to end that voting inequality. 

The District of Columbia is not just a collection of government offices, monuments and 
museums. It is home to a little more than 632,000 people -more than both Wyoming and 
Vermont. These residents pay over $20 billion in federal taxes. That’s more than the 
federal taxes paid by states like Nebraska, South Carolina and New Hampshire. These 
residents work, study, raise families and start businesses here, just like people do in ail 50 
states. And they serve in the military and die for our country, just like other Americans. 

Yet when it comes to having a voice in Congress, these men and women do not count. In 
truth, they never have, While they bear the full responsibilities of funding the federal 
government and dealing with the consequences of the laws it enacts, they do not enjoy 
the benefits and protection of having voting representation in our Congress. In my view, 
this situation is simply not fair. Neither is it consistent with our values as a country. 
Perhaps most importantly, though, it’s not consistent with the Golden Rule: treat other 
people the way we want to be treated, 

Voting rights is a passionate cause for many of the citizens of the District of Columbia. It 
has been for years. I believe it should be a cau.se for concern of all of us. That’s a major 
reason why we are here today. Twenty years after the last testimony before Congress on 
District of Columbia statehood, my goal for this hearing is to educate a new generation of 
people about this injustice and restart the conversation about finding a thoughtful 
solution. 

I was surprised to learn last year that the United Slates is the only democracy in the world 
that denies voting representation to the people who live in its capital city. Not one of one 
hundred, not one of ten. the only one. .And the United Nation’s Human Rights Committee 
has called us out on that. They’ve deemed the District of Columbia’s lack of voting 
representation a human rights violation. But there’s more to this injustice than inequality. 
The District of Columbia’s disenfranchisement places its residents in a doubly vulnerable 
political position. 

Unlike any other city in the United Slates, Congress holds ultimate control over the 
District of Columbia’s laws and even its day-to-day operations. In recent years, Congress 
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has shown less of an inclination to meddle in District of Columbia affairs than it has in 
the past, but the fact remains that my colleagues and I can - if we choose to - overrule 
the voters of the District of Columbia and their local officials on any local issue we want. 
So without their own vote in Congress or the ability to spend money and pass laws 
without Congress’ consent, the District of Columbia is, at times, used as a political pawn 
by some Members looking to impose their own agenda on the city without regard for the 
view's of the citizens who must live with the consequences. 

And just last fall, the District of Columbia was caught up in the federal shutdown and 
was nearly blocked from using local tax dollars to keep basic city functions running - 
functions like schools, libraries, and trash collection -Just to name a few. Some 
determined and creative efforts by city officials avoided that outcome, but only after 
incurring needless cost and uncertainty in planning for the federal shutdown. 

We have tolerated this situation for a long time. 1 think most people know it just isn’t 
right. It is incumbent upon those of us who enjoy the right and the privilege of full 
voting rights to take up the cause of our fellow citizens here in the District of Columbia 
and find a workable solution. 

This is not a new cause. As soon as the capital city was organized in 1801, citizens of the 
District of Columbia began fighting for equal representation. Since that time. Congress 
has considered several legislative options. In 1978, Congress passed a constitutional 
amendment to give the District of Columbia full voting rights in Congress. In 2009, the 
Senate voted to give the District of Columbia a voting seat in the House. And for many 
years, members have offered bills to provide statehood for the District of Columbia. 

The bill 1 introduced is the latest chapter of that ongoing effort. It may not be the last 
chapter, but it attempts to right a wrong that should be righted. S. 132 would pave the 
way for the potential creation of a 51st State, called New Columbia, with full voting 
rights in Congress, Under the bill, a federal district called Washington, D.C. - 
encompassing the White House, the Capitol, the Supreme Court and the National Mali - 
would still remain under the control of Congress as the Constitution mandates. 

I realize everyone may not agree that this is the right solution and that there are a number 
of legitimate questions about how this would work. Our witnesses today will discuss 
these questions. Most-but not all of them-will lay out a strong case for why this approach 
is appropriate and constitutional and the preferred approach for many of the residents 
here in the District of Columbia. 

The Senate bill currently has 1 8 co-sponsors - the most co-sponsors ever on a Senate 
District of Columbia statehood bill. Congresswoman Eleanor Holmes Norton, who will 
testify here today, has introduced companion legislation in the House which also has a 
record number of co-sponsors; 104, 

Today, we will hear from two panels of witnesses who are going to shed some light on 
this topic. On our first panel, we have three elected officials from the District of 
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Columbia who will speak to how its current status affects its residents and their own 
abilities to govern effectively. On our second panel, we will have six witnesses who will 
discuss other the issues surrounding the topic of statehood including its constitutionality, 
feasibility and practicality. 

Dr. Coburn and I agree on many issues, but on this one, we have an honest difference of 
opinion. With that, let me turn to him so we can hear those views. Then we will hear 
from our witnesses today. 

### 
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Opening Statement of Senator Tom Coburn 
“Equality for the District of Columbia: Discussing the Implications of 
S. 132, the New Columbia Admission Act of 2013” 
September 15, 2014 

Today we’re debating an issue that has been thoroughly debated by 
Congress for hundreds of years. 

Since 1888, there have been hundreds of bills and amendments proposed 
to address DC representation. Since 1964, Congress has held no less 
than 10 hearings on it. 

The House debated statehood in 1992. They heard from over a dozen 
witnesses and got another twenty opinions from every segment of the 
government. 

Witnesses identified numerous problems, from constitutional to financial to 
administrative. The 1 992 minority staff report does an excellent job of 
laying them out. 

Yet here we are again debating this issue, even though it has no chance of 
success in this chamber, and is dead on arrival in the House. 

This bill makes a state out of the neutral land that houses the Federal 
government. It’s unprecedented. 

Yet little effort was made to hold a hearing that seriously debates this bill. 

More than half the witnesses are DC politicians, all with the same agenda 
and voicing the same interests. 

With the exception of a witness I invited, none of the witnesses here 
provide an alternate opinion. 

You can learn a lot about the seriousness of this hearing by looking at who 
is not here. 

Where is the Department of Justice? 
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Every Department of Justice that has issued a report or testified about 
legislated DC statehood - (Kennedy, Carter, Reagan, Bush, Sr.) has 
concluded it is unconstitutional and would come with other extremely 
complex legal challenges. 

Where is CBO, 0MB, the Interior, Transportation, State, Defense, the 
General Services Administration, and Treasury? 

DC statehood would significantly affect the Federal government’s 
operations including: use and access to water and sewer services, utilities, 
police and fire services, infrastructure, communication networks, DC 
National Guard, DC’s unfunded liabilities and other benefits, and ability to 
control the aesthetics and condition of our nation's capital. 

DC statehood would also come at an unknown cost to the U.S. 

Who is representing the interests of other states? 

DC statehood would significantly affect the sovereignty of other states, 
becoming the first among equals. 

Nothing in the bill prevents New Columbia from still getting the special 
funding DC gets, approximately $674 million each year just by virtue of 
being the nation’s capital. 

DC residents got more than eight times the national average of federal aid 
per capita, and more than two times the next highest state. 

Who is here to represent Virginia and Maryland? 

There is a serious question as to whether Maryland’s consent would be 
necessary to create a new state, since it gave the land to be the Capital. 

The bill even gives New Columbia control over certain land in Virginia and 
Maryland, a serious affront to their sovereignty. 

DC residents suffer an injustice by not having a vote, but Congress can’t 
bypass the constitutional amendment process simply because it’s 
inconvenient. 
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The framers designed the district to be an autonomous federal area, 
separate from any state’s influence and different from all other federal land. 
It is patently false to say the framers could not have predicted the city 
would thrive: the District was envisioned prior to 1800 as a large, powerful 
city with 800,000 people - more than DC has now, and more than even 
Paris had at the time. 

President Kennedy’s Attorney General said Congress can’t reduce the 
district’s size any more than it can remove a state from the Union. 

Attorney General Kennedy said a small enclave “clearly does not meet the 
concept of the ‘permanent seat of government’ which the framers held.’’ 

President Reagan’s Attorney Genera! said he would recommend the 
President veto any bill providing statehood without a constitutional 
amendment. 

Lee Casey, who wrote that report, could not testify today, but sent a letter 
with an original copy and reiterating its findings. It’s the last report an 
administration has issued on this. (/ ask unanimous consent to enter in 
record) 

The bill largely ignores the 23’^'“ Amendment, which recognized DC and 
gave its residents 3 electoral votes. 

Granting statehood without first repealing the 23'''’ amendment creates a 
legal and political absurdity, allowing a few residents, including the White 
House occupants, to be the decisive votes in a close Presidential race. 

Howard Law Professor Adam Kurland says as much in a law review article. 
(/ ask unanimous consent to enter in record) 

GW Law Professor Jonathan Turley also could not be here to testify today 
but wrote an informative article about the political and constitutional 
implications of the bill. (/ ask unanimous consent to enter in record) 

I’ll close with a quote from one of our witnesses today, Dr. Alice Rivlin, in 
2009: 
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“I think statehood is so unlikely to happen in the foreseeable future that 
pursuing it is a serious distraction from more important and feasible policies 
that could improve both the autonomy and fiscal health of the District.” I 
agree. 



50 


ELEANOR HOLMES NORTON 

DtSTRtCT OP COlUMBIA 

COMMITTEE ON 
TRANSPORTATION AND 
INFRASTRUCTURE 

•SUBCOMMIITEES 

RANXiNG MEMBER, HiGHWAYS AND 
TSANSi! 


ECOMOMiC DEVELOPMENT, PUBIIC 
3UILCiNC-S. AND EMERGEWCV 
MANAGEMENT 


WAieS RESOURCES A.ND 
ENVINONMeN! 



Congress of tlje ®niteb ^fateg 


of 3^epresentntilies 
^n^Ijiiicrton, BC 205 15-1501 


Statement of Congresswoman Eleanor Holmes Norton 
Senate Homeland Security and Governmental Affairs Committee 
“Equality for the District of Columbia: 

Discussing the Implications of S. 132, the New Columbia Admission Act’ 
September 15, 2014 


Chairman Carper, Ranking Member Cobum, members of the Committee, I appreciate the 
opportunity to testify before you at today’s hearing. Your hearing is the leading indicator of the 
unusual progress the District of Columbia has now made in advancing D.C. statehood, including 
its individual components. 

Chairman Caiper, let me begin by thanking you for taking energetic leadership, even as a 
new chair of this Committee, in assisting the District of Columbia in many significant ways and 
particularly for holding a hearing that is justifiably called historic because it is the first Senate 
hearing on statehood for the District. We especially appreciate your early initiative in 
introducing the New Columbia Admission Act, and for setting the record for the most 
cosponsors for the bill since it was first introduced in the Senate, in 1984, before either you or I 
was in Congress. With your leadership, the lop four Democratic leaders are among the 
cosponsors of the bill, led by Majority Leader Hairy Reid, who, as majority leader, generally 
does not cosponsor bills. Your hearing also has enabled us to break the record for cosponsors in 
the House, at 106, more than It has ever had since it was first introduced in the House, in 1983, 
by my predecessor, Congressman Walter Fauntroy. To complement this unprecedented growth 
in congressional support, President Obama endorsed D.C. statehood in July. 

Our residents are grateful for today’s hearing even though they doubt statehood will 
come tomorrow. The considerable appreciation in the District for this hearing comes because 
residents know that a hearing is a significant and necessary step in putting an issue on the 
congressional agenda. Your hearing is the most important vehicle afforded by Congress to 
educate Members and the public and to signal that the matter constitutes a serious national 
concern that should move to passage. At the same lime, the city’s elected officials and residents 
are well aware that your willingness to hold a hearing caixies a reciprocal responsibility for all of 
us who live in the District to continue to build support for the bill in Congress and witJi the 
public. We need friends in the Senate and House, but residents learned many lessons from their 
experience in acliieving home rule just 40 years ago. Although Democrats were in power for 
most of the 1 00 years after Congress eliminated D.C.’s limited home aile after Reconstruction, 
home rule did not return until there was collective action from residents. For that reason, I 
particularly appreciate the rapidly growing number of D.C. statehood activists and their help in 
gathering cosponsors for the bill. 
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You will be hearing from a distinguished and expert set of witnesses about every aspect 
of statehood and the effects of Its denial. Therefore, I believe that my best contribution would be 
to speak from the unique vantage point of the Member who represents the District of Columbia 
in Congress, which allows me to give context to why we requested this hearing and believe that 
it is particulai'iy timely. 

Neither the historically unproductive Congress in recent years nor the fact that I have 
been in the minority for most of my service has discouraged us from believing that statehood is 
both indispcnsible and achievable. During this same period, with suppoir from residents and 
Members of Cojigress, we have made bipartisan progress on the major elements of statehood, 
while conlinuing to press for statehood itself as the only remedy that affords equal citizenship 
rights. Nevcitlieiess, as Members of Congress continue to accept and move on the maior 
components of statehood, statehood itself should become dearer as a logical and appropriate 
result. 


Recently, for example, D.C. budget and legislative autonomy and anti-.shutdown 
legislation have all moved further than at any lime since the Home Rule Act of 1973. The 
President put botli budget and legislative autonomy in his fiscal year 2015 budget, the first time 
both have been in a president’s budget. The Republican chairman of the House committee with 
D.C. jurisdiction, Representative Darrell Issa, held a hearing last Congre.ss on the local D.C. 
budget, and after hearing the Republican and Democratic witnesses ail testify that D.C.’s 
financial condition, reserves and grovrth were among the best in the nation, endorsed budget 
auicnomy, and has worked tireles.sly with local officials and me a.s well as Republican interest 
groups to secure budget autonomy. The House Majority Leader, Kric Cantor, last Congress 
endorsed budget autonomy. The D.C. Appropriations bill enacted for the current fiscal year 
prevents the D.C. gavernment from shutting down in the event of a federal government 
.shutdown during the next fiscal year, marking the first time the D.C. government will be spared 
from the tlireat of a shutdowii for an entire fiscal year. The House-passed D.C. Appropriations 
bill for the next fiscal year would also prevent the D.C. government from shutting down ibr the 
following fiscal year. At the same time, progress in the Senate also has been particularly rapid 
and steady. The pending Senate D.C. Appropriations bill would grant D.C. both budget and 
legislative autonomy, the first appixiprialions bill ever to do so, and would permanently prevent 
shutdowns, Both our budget and legislative autonomy bills are now pending for the first time 
ever in the Senate, As Congress sees the importance ofthe.se components of statehood, the logic 
of statehood itself becomes more apparent. While insisting on statehood, residents also have 
supported these components because they want any and all their rights now, in any way they can 
get them., and because they understand that these are steps toward statehood itself. 

However, because progress in obtaining the various components of statehood does not 
automatically yield statehood itself, we have simultanecusiy continued to introduce our 
statehood bill. Your panel of expert wjtnes.ses will offer details that show that there are no 
financial, economic, constitutional or historical rea.sons that the 650,000 Americans who live in 
the District of Coiunibia should not be granted statehood. 
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They will show how the District’s local economy has become one of the strongest in the 
nation - iis $12.5 billion budget, larger than the budgets of 12 slates; its $1.75 billion surplus, the 
envy of the states; its per capita personal income, higher than that of any state; its total personal 
income, higher than that of seven states; its per capita personal consumption expenditures, higher 
than those of any state; and its total personal consumption expenditures, gi’cater than those of 
seven smtes. They wall detail D.C.’s population growtli rate, among the highest in the nation -- 
tin almost 50,000 increase since the 2010 Census, giving the District a larger population than 
Wyoming and Vermont, and putting it in the league with the seven states that have a population 
under one million. 

You will hear the many reasons v/hy statehood is necessary for D.C. residents. Af^ the 
District's elected representative to Congress, many of those reasons hit me in the face every day. 

1 feel it when the bell rings for votes on bills, and I cannot cast a vole for the 650,000 American 
citizens w'hu live in the District, despite the $12,000 per resident they pay in federal tuxes, more 
per capita than any otlier American.s, T w'lH feel it this w'eek when I go to the floor to debate our 
country’s military engagement to slop the advance of iSlL. I have gone to the floor to debate our 
entry into every war since becoming a Member of the House. The purple fingers in Iraq and 
Afghemistan signaled that our country had given them votes in their national legislature, Our 
D.C. servicemember.s fought and died in those w'ans, hut the veterans came home withoui the 
same rights themselves, just as our residents did during all the 20'*’ century wars, when D.C. 
casualties were disproportionate, particularly in Vietnam, v/hen there were more D.C. casualties 
than from 10 states. 


You will hear expert testimony that shows that Congress has the authority to make New 
Columbia a stale because of its Article IV, Section 3, Clause 1 power to admit new stales to the 
Union, combined with its .Article I, Section 8, Clause 17 powder over the seat of the federal 
govemment. 

I believe that when this hearing is over, this Committee will understand that the accident 
of history in Philadelphia that led the Framers in the 1 S"* century to create a nation’, s capital 
under federal control is today an embarrassing anachronism, rocenily found for the second time 
to be a violation of the Inlcrnaiional Covenant on Civil and Political Rights, to w^hicli the United 
States is a signatory. Congress can preserve federal control over the core national capital area 
and make hometown District of Columbia the 5U' state, it is impos.sibIe to lay to the framers of 
our Constitution, who went to war on the .slogan of no taxation without representation, the intent 
to leave any Aiiici'icans without the rights ofothers in the Union or without the local control the 
Framers believed was central to democratic government. 

Ever since the creation of the capital, the District of Columbia has been an outlier, 
integral to the nation yet needlessly divorced from its core democratic principles. Bnorraous 
change has come to the nation and to the District over the 224 yeans since the city became the 
official capital and hometown to its first residents. My own family has lived tiuough more than 
1 50 years of these changes, ever since my great-grandfather, Richard Holme.?, a.s a slave, walked 
away from a plantation in Virginia and made hi.s way to the District. This city has been 
transformed from a sleepy Southern city, where three generations of the Holmes family went to 
segregated sclioois, as required by the Congress of the United States, to one of the nation’s ino.st 
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cosiTiOpoiitan and vibrant places to live. Today’s District of Columbia is no less than the equal 
of (he stales. 

In short, everything about the District of Columbia has changed except its status as a 
second-class stepchild within a union of states. As the growing statehood movement attests, 
residents are fed up with the cha.':Tn betw'een national democratic rhetoric and local undemocratic 
practices. 

In the 2 1 century. Congress simply cannot ask our residents to continue to be voyeurs of 
democracy, as Congress votes Oii matters Uiai affect them -- how much in federal taxes they must 
pay, whether their sons and daughters will go to war, and even their local budget and laws -- 
without the vote in the House and Senate required for consent of the govenied. 

Congress has two choices. It can continue to exercise autocratic authority over the 
American citizens who reside in the District of Columbia, treating them, in the words of 
Frederick Douglass, as "aliens, not citizens, but subjects." Or h can live up to this natioir s 
promise and ideals and pass the New Columbia Admission Act. 
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Committee on Homeland Security & Governmental Affairs 
September 15, 2014 


Good afternoon Chairman Carper, Ranking Member Coburn, and members 
and staff of the Committee on Homeland Security and Governmental 
Affairs. My name is Vincent C. Gray and 1 am the Mayor of the District of 
Columbia. I am grateful to you, Mr. Chairman, for holding this hearing and 
for introducing S. 132, the New Columbia Admission Act. If enacted, this 
bill would both grant the long-awaited status of statehood to much of the 
District of Columbia, while also preserving a federal district with all the 
principal monuments and significant federal buildings to serve as the seat 
of the national government - thus conserving federally controlled space in 
our capital city. The District of Columbia is the only place in the United 
States of America where Americans serve in the military, fight and die in 
wars, serve on juries, and are taxed, without voting representation in either 
house of Congress. That is wrong. The proposed bill is an important step 
forward in righting that injustice and achieving political equality for the 
660,000 residents of our nation's capital. I urge you to give it favorable 
consideration. 

As a native Washingtonian, I love the District of Columbia. It is a place of 
strong community and a place of American pride. It is home to more than 
660,000 Americans - more than the populations of several States. 
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The District of Columbia is home to hard working families. Some Americans 
do not know that people actually live in D.C. The District of Columbia is 
often viewed only as the home of the federal government and federal 
monuments. We are much more than just the federal government. The 
District of Columbia has a substantial local economy and a decade and a 
half track record of passing balanced budgets, as well as a strong current 
fiscal status. We have a developed state apparatus -- for example, a 
Medicaid administering agency, a state school board, a state homeland 
security agency, a state-level Attorney General's office, and a state-level 
National Guard. We have a body of laws that are already accorded state- 
level status by courts as well as the federal government for many purposes. 
Our residents are, however, the only residents of a major capitol city in any 
country who have no voting voice in the national legislature. Statehood is a 
matter of full civil rights and this bill is a path forward. 

Though Congress has, since the 1973 Home Rule Act, provided for partial 
home rule by the District, the District has for the last forty years been 
forced to function with a political structure that cannot determine a local 
budget without affirmative congressional approval. We must also 
constantly be wary of a Congress that could at any time overturn any local 
enacted law. These barriers to full autonomy present numerous practical 
problems for the District's elected leadership, government workers, and 
residents. The District of Columbia annually raises more than $6 billion 
dollars from its own locally generated tax dollars, but is prohibited by 
federal law from spending these local dollars without congressional 
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approval. With respect, I note that the impact of this is demonstrated by 
the fact that Congress has not approved a budget for the District of 
Columbia on time in more than sixteen years. Despite the fact that the 
District followed the budget process required of it by federal law, and 
passed a balanced budget annually for the past sixteen years, the District 
has been forced to operate under continuing resolutions passed by 
Congress each year, often for months after the beginning of the fiscal year. 
By congressional mandate, the District of Columbia is forced to send every 
piece of legislation passed and signed by me as Mayor to Congress for 
review. This delays implementation of our laws by weeks, and sometimes 
months, because of the vagaries of the congressional calendar, and creates 
costly and inefficient uncertainties for the agencies, residents, and 
businesses that have to plan their affairs under the District's laws. 

This forced dependence on congressional approval can potentially paralyze 
the core functions of the District of Columbia. The numerous threats of 
federal shutdown directly impact DC government because we are treated 
as a federal agency rather than a municipality or state government. With 
the exception of this year, the District of Columbia government must 
perform emergency operations to prepare for a federal shutdown. As you 
can imagine, this extreme budgetary uncertainty wreaks havoc with 
planning and ends up costing the District millions in unnecessary 
emergency planning and overtime costs. In 2011 alone, the District spent 
over $1 million planning for threatened shutdowns that fortunately never 
happened. 
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This fiscal year, however, I made the decision to keep the District 
government open during the federal shutdown, and refused to participate 
in the fiction that the District of Columbia government did not have money 
to continue operations, meet its financial obligations or provide key 
services to our residents. We were casualties of national politics. I am just 
as concerned with the national debt and its effect on our country as any 
other American, but I see no reason why a debate over such an important 
issue should have an impact on whether the children in the District of 
Columbia get to go to school tomorrow or if trash is picked up. These are 
clearly local issues and we ought to have the ability to serve our residents' 
needs. Congress has many important issues to address. Requiring District 
residents and our needs to be continually pushed to the back burner by the 
stagnated legislative process in Congress is unfair, unjust and 
undemocratic. 

Mr. Chairman, the District of Columbia has adopted the motto "Taxation 
Without Representation," which motivated the creation of an independent 
America in the first place, because we believe the treatment the District of 
Columbia receives is patently un-American. Citizens who pay taxes for the 
upkeep of their government should have a voice in that government's 
decision making. 

Why does being a State matter? 
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Early in 2011, 1 testified before the U.S. House Committee on Oversight's 
Subcommittee on Health Care, District of Columbia, Census and the 
National Archives about the District's FY2012 budget. During that hearing, I 
noted that the District was unfairly subject to the political whims of 
Congress because of their control over our budget. Full Committee 
Chairman Darrell Issa of California and Subcommittee Chairman Trey 
Gowdy of South Carolina both noted their surprise in learning of the extent 
that the federal budget process interfered with the District government's 
ability to operate efficiently. 

Over the course of the past few years, the District worked with Chairman 
Issa on developing broad principles on which we could agree that would 
provide the District with the autonomy to do what every state does in its 
budget process: develop a budget based on the priorities set by the 
Executive and Legislature, pass that budget according to the laws of that 
state, and sign that budget into law. Chairman Issa, in concert with 
Congresswoman Norton, developed a bill that would move the District 
significantly forward in terms of budget autonomy. Unfortunately, because 
many Members of Congress fail to recognize or acknowledge that 
autonomy for the District is not and should not be a partisan political issue, 
that bill did not advance. 

The New Columbia Admission Act would ensure that the District's local 
budget would not be subject to the political whims of Congress. And with 
the admission of New Columbia, our residents, like their neighbors in 
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Virginia and Maryland, would have full voting representation in both the 
House and Senate, and our local laws would take effect without 
Congressional review. 

Constitutional concerns 

Lawyers in and out of the District government have reviewed the bill and 
agree it is carefully designed to be fully consistent with the Constitution 
and, in particular, with the authority of Congress to admit new states to the 
Union and to shape the physical boundaries of the federal district. I am 
aware that there are those who believe a constitutional amendment would 
be necessary to achieve statehood for the District, but they are wrong. As 
you know, Mr. Chairman, Article IV, Section 3, Clause 1 of the Constitution 
gives Congress full authority over statehood. Historical precedent gives us 
numerous examples of territories becoming full states, including the most 
recent example of Hawaii. The New Columbia Admission Act relies on that 
enumerated power of Congress and, as a result, does not require a 
constitutional amendment. The bill also preserves a federal district with all 
the principal monuments and significant federal buildings that will serve as 
the seat of the national government - thus preserving the constitutional 
requirement for a federal enclave within the capital city. 

The District of Columbia is a growing city, home to proud and dedicated 
Americans; we pay billions in federal taxes and participate actively in the 
nation's political life. Justice, fairness and the core values that led to the 
formation of our nation compel the conclusion that the District must be a 
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state and our citizens must enjoy the full benefits of United States 
citizenship. 


Mr. Chairman, thank you again for this opportunity to testify, 1 am happy 
to answer any questions that you or your colleagues have. 
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1350 PENNSYLVANIA AVENUE, N.W. 
WASHINGTON, D.C. 20004 


TESTIMONY OF CHAIRMAN PHIL MENDELSON 
COUNCIL OF THE DISTRICT OF COLUMBIA 


EQUALITY FOR THE DISTRICT OF COLUMBIA: DISCUSSING THE 
IMPLICATONS OF S. 132, THE NEW COLUMBIA ADMISSIONS ACT OF 2013 


UNITED STATES SENATE HOMELAND SECURITY 
AND GOVERNMENTAL AFFAIRS COMMITTEE 

SEPTEMBER 15,2014 


Thank you Chairman Carper, Ranking Member Cobum, and members of the 
Committee. I am Phil Mendelson, Chairman of the Council of the District of Columbia. 
I am pleased to testify today in support of S. 132, the New Columbia Admissions Act of 
2013. Full and fair representation for the over 646,000 citizens residing in the District of 
Columbia is only possible through achieving statehood, and so I urge this Committee, 
and this Congress, to move expeditiously on this measure. 

I want to thank this Committee for its ongoing support for the District of 
Columbia. In particular, I want to thank Chairman Carper for introducing statehood 
legislation, and I want to thank Subcommittee Chairman Begich for introducing 
important legislative and budget autonomy legislation, S. 2245, the District of Columbia 
Paperwork Reduction Act of 2014, and S. 2246, the District of Columbia Budget 
Accountability Act of 2014. While our ultimate goal of statehood would accomplish the 
autonomy provided in these measures, until that happens, these bills would empower the 
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District to more effectively and efficiently manage our government operations. The 
Senate Financial Services and General Government Appropriations Subcommittee has 
included provisions similar to these bills in its recommendations for fiscal year 2015, and 
I urge support by all Members as this legislation comes before the full Senate. 

1 also want to thank this Committee for working with the District and our 
Congresswoman Eleanor Holmes Norton to update our Chief Financial Officer’s 
compensation and make improvements to the Height Act. 

While these measures are important to achieving the overarching goal of full rights 
of citizenship, each is an incremental approach. So that District residents can achieve full 
participation in our democracy, Congress must adopt the New Columbia Admissions Act. 

The District of Columbia is Thriving 

Despite the many limitations imposed on the District due to our unique status, and 
despite the economic downturn caused by the Great Recession and the resulting reduction 
in federal funds available to local jurisdictions, the District of Columbia is thriving. We 
are strong financially. We are growing by over 1,000 new residents a month and 
businesses are flocking to the District. This is a far cry from the image of the District that 
lingers in many people’s minds from decades past. I believe that other jurisdictions can 
learn from our many successes over the last decades. 

Since Congress granted the District of Columbia limited home rule in 1973,' the 
District has had many successes, but also many challenges. Perhaps our greatest 
challenge was the imposition of a Control Board in 1995, essentially stripping our local 
government of full control over our budget and management. The Control Board era 

^ District of Columbia Home Rule Act, Pub. L. No. 93-198, 87 Stat. 774, D.C. Official Code § 1-201.01 et^ic'q. 
(1973) [hereinafter Home Rule Act]. 


2 



64 


forced the District to confront its fincinces head-on, and to realign the relationship 
between the District and the federal government. By 2001, the District was back on solid 
financial footing and the Control Board was dissolved. Since that period the District has 
had a strong economic record. 

For 17 consecutive years, the District has ended its fiscal year with a budgetary 
surplus. We have grown our fund balance even in the wake of the Great Recession and 
massive cuts in federal spending. Our balanced budgets have relied not on steep tax 
increases or deep spending cuts, but on responsible policies that have grown our economy 
while providing a broad safety net for District residents. As of last September 30*'', the 
District had a General Fund balance of over SI. 75 billion dollars.^ Compared to the 
states, this would put us only behind Alaska and Texas in terms of real dollars.^ Included 
within this General Fund balance arc four reserve funds which, as of the beginning of the 
current fiscal year, totaled $791 million - close to the Government Finance Officers 
Association (GFOA) recommended amount of two-months’ operating cash. 

These factors have helped the District maintain the third highest possible bond 
rating with both Moody’s and Fitch, and the fourth highest with S&P.^' Our strong fiscal 
position allowed us to recently adopt a far-reaching income and business tax cut which 
will phase in over the next three to five years, beginning with fiscal year 2015. We 
continue to make capital investments in our infrastructure, while remaining below our 
locally-mandated 12% debt cap.^ I am also pleased to say that our Fiscal Year 2015 
budget* lays out a path for future eapital investments relying less on financing and more 
on pay-as-you-go capital. 


’ District of Columbia Chief Financial Officer, 2013 Comprehensive Annual Financial Report 31 {Jan. 30, 2014). 

^ National Association of State Budget Officers, The Fiscal Survey of States 13 (Fall 2013). 

■’ District of Columbia Chief Financial Officer, 2013 Comprehensive Annual Financial Report 10 (Jan. 30, 2014). 

^ D.C. Official CODF § 47-335. 02(a) (2014). The congressionally adopted Home Rule Act allows for an 18% cap. 

^ See Government of the District of Columba, Fiscal Year 2015 Proposed Budget and Financial Plan (Aug. 7, 2014). 


3 



65 


Other indicators of financial strength include funding for retirement accounts. Our 
Police, Fire, and Teachers retirement fund - a defined benefit plan - is second best in the 
nation, fully funded at over 100 percent. Our Other Post-Employment Benefits Fund is 
also second best in the nation, funded at over 80 percent and with a closed amortization 
period for the remaining unfunded liability. 

Our city is growing, our tax base is growing, our financial reserves are healthy, 
our capital spending is disciplined, and our retirement funds are among the best. Few 
local governments, and even fewer states, can boast of such achievements, especially in 
the last decade. 

How does this relate to statehood for the District? Residents of the District have 
long held that denying almost 650,000 citizens the right to full congressional 
representation and control over their local government is fundamentally unfair and not in 
keeping with the values and ideals of the United States of America, Instead, as you 
know, we cannot spend without congressional appropriation, and we cannot enact local 
laws without congressional review. We cannot fix inequities in criminal sentencing 
without the approval of the United States Attorney General, and we cannot update the 
limits on small claims or strengthen our Anti-SLAPP law because we cannot legislate 
judicial process. 

The District’s success, even in the face of administrative hurdles that no other 
jurisdiction must endure, demonstrates that, in addition to our being entitled to full and 
fair representation, the District government is fully capable of managing our affairs just 
like any state. To that end, we stand on our record of responsible government 
management. 
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The Case for Statehood 

In the 200 years since Congress rescinded voting rights from the last group of 
Washington residents who had previously voted in Maryland and Virginia, citizens 
residing in the District of Columbia have been denied the right of a vote in Congress. To 
add insult to injury', it is Congress that has plenary authority over all matters in the 
District, although no members of Congress are elected by District residents.^ 

In recent decades, numerous efforts have been made to correct this historical 
injustice. Some of these efforts were successful, and some were not. In 1960, the 2 ^^ 
Amendment was adopted, granting the District the same number of presidential electors 
as the smallest state.* In 1970, the District of Columbia Delegate Act^ was enacted to 
give the District a representative in the House of Representatives. But, as you know, that 
position is non-voting - the same status as U.S. territories. In 1973, Congress adopted 
the Home Rule Act, a major reform for District governance, but that act is silent as to 
congressional representation.'” In 1978, the District’s non-voting delegate in the House 
of Representatives, Walter Fauntroy, introduced a constitutional amendment that would 
have given the District two senators, a representative, and an unrestricted vote for 
President." While Congress approved the amendment, three-quarters of the states did 
not ratify it. 

More recently, this Committee, under the previous leadership of Senators 
Licberman and Collins, reported bipartisan legislation'^ to add two additional seats in the 
House of Representatives, including a full voting Member for the District and one for 
Utah. This approach relied on Congress’s authority to legislate on matters for the 

^ District of Columbia Organic Act, 61h Congress, 2nd Sess., ch. 15, 2 Stat. 103. 

” U.S. Const, amend. Xlll § 1. 

District of Columbia Delegate Act, Pub. L. No. 91-405, § 201, 84 Stat. 848 (1970). 

Home Rule Act .yt/pra note 1. 

" H.RJ. Res 554, 95th Cong. (1978). 

District of Columbia House Voting Rights Act, S.1257, UOth Cong. (2007). 
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District, as well as the creation of congressional seats and adjustment in the number of 
representatives in the House of Representatives.'^ Unfortunately, a Senate vote to simply 
proceed to full debate on the measure fell short by three votes. That bill eventually 
passed the Senate in 2009, but with a poison pill amendment limiting the ability of the 
District to regulate guns within its own borders, so it was never considered in the House. 

There have been other efforts aimed at restoring voting rights for District residents 
by retroceding all populated areas of the eity back to the State of Maryland. The most 
recent iteration of this idea was introduced last year in the House.'"' Advocates of this 
method have argued that retroceding the District to Maryland is the most practical and 
constitutionally sound way to give District residents a vote in the Senate, and that it 
makes historical sense when compared to the previous retrocession of Arlington to 
Virginia.'’' This may be logical, but the proposal is unpopular with the residents of the 
District and Maryland - they don’t want it. And so Congress can’t force this on 
Maryland. Further, this approach would ignore the unique character of the District and 
its residents as a distinct jurisdiction. 

There is another important element to statehood besides congressional 
representation, and most of these past attempts to secure voting rights for District 
residents would have left us deprived of that fundamental right: the right to self- 
governance. Independent governance reflecting the will of the people is fundamental to 
our system of democracy. Self-governance reflects community values and priorities. 
Self-governance is more sensitive to constituents. Self-governance is the essence of 
every town hall, city council, county board, and state legislature in the United States of 
America. 


S. REP. No. 110-123, at 3 (2007). 

District of Columbia-Maryland Reunion Act, H.R. 2681, 1 13th Cong. (2013). 

' ^ See Legislative Hearing on H. R. 5388, the District of Columbia Fair and Equal House Voting Rights Act of 2006 
{testimony for the record of Lawrence H, Mirel for the Committee for the Capital City) (Sept. 20, 2006). 
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The only option to gain full voting representation and full self-governance, as 
enjoyed by residents of the other 50 states, is statehood for the District. 

The idea behind the New Columbia Admissions Act of 2013 was first proposed in 
1971,'*’ It would carve out the geographic federal core of the city to remain a federal 
enclave, while establishing the remainder of the city as the state of New Columbia. Full 
statehood is the most praetical way to fully restore the rights of those who now live in the 
Nation’s capital. 

This approach is a well-tested method of gaining representation, having already 
been employed 37 times. Congress granted statehood to several territories that were in 
existence for less than ten years. On the other hand, the last three states admitted to the 
Union - Hawaii, Alaska, and Arizona - were territories for 61, 47, and 49 years, 
respectively, before being granted statehood. However, the District has been around for 
214 years. We had these rights way back then. It’s time we had them again. 

While I staunchly advocate for District statehood, I recognize that there are 
hurdles standing in the way. Unfortunately, many of these hurdles are simply a matter of 
national politics and efforts by political parties Jockeying for majorities in Congress. The 
hurdles are not confined to Capitol Hill. Many state legislatures don’t see the advantage 
of a constitutional amendment that might affect their states’ influence in the House or 
Senate, and many of their state legislatures also don’t understand that the United States 
citizens of the District of Columbia raise their own taxes and pay for their own services 
but are not equal to the United States citizens in any of the 50 states. 

Even during the 2007 effort to gain seats in the House of Representatives for the 
District and for Utah, then-Chairman Lieberman acknowledged that “frankly and directly 
[the legislation] overcome[s] concerns of the partisan impact of giving a House seat to the 


’’’ CUy and State: D C. State Bill, Washington Post, July 7, 1971, at C4. 
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District because it tends to vote Democratic...”” Fundamental fairness and voting rights 
should trump politics - at least in this country. 

It is also important that we acknowledge that education of the public is another 
hurdle standing in our way. According to a January 2005 poll paid for by D.C. Vote and 
conducted by an independent research firm, over 80 percent of American adults were not 
aware that the District does not have equal constitutional rights or representation in 
Congress. However, over 80 percent of respondents supported voting rights for the 
District.'* The idea of tax-paying citizens without full representation in the United States 
Congress is a concept so foreign and against everything we are taught in school about the 
basic democratic values of our country, that many don’t believe it, or are forced to square 
this injustice using misconceptions about the District. 

The District of Columbia is unique in many ways, but no unique qualities should 
support disenfranchisement of its citizens. 

While decidedly small, population is not, and should not, be a requirement for full 
participation in the Union. In any event, the District’s population is greater than two 
existing states; Vermont and Wyoming. Furthermore, at the growth rate we have seen in 
recent years - 7.4 percent - I would expect the District to continue to move up the list. 

Some have argued that large, current federal payments to the District are another 
disqualification for statehood. In truth, however, the vast majority of the federal dollars 
that the District receives consists of Medicaid and other federal program subsidies 
received by all the states. We used to receive a federal payment in addition to the 
standard federal program allocations, but that was eliminated over 15 years ago. 


'153 Cong. Rec. S 1 1 626 {daily ed. Sept. 1 8, 2007) (statement of Senator Lieberman). 
DC Vote, U.S. Public Opinion an DC Voting Rights (Jan. 2005). 
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Some say that the vast amount of land owned or controlled by the federal 
government within the District is another disqualification for statehood. There is, to be 
sure, a substantial amount of federal land in the monumental core of the District - much 
of which the New Columbia Admissions Act would leave as a federal area. How'ever, the 
sixty-plus other square miles of the District are not unlike other states. Currently, 
compared against the states, the District has the second lowest total actual number of 
acres under federal control and has the 13'*' lowest federal acres as a percentage of total 
land, ranking behind a few notable states including Alaska, Montana, Arizona, and 
Wyoming.''* Under the provisions of the New Columbia Admissions Act, much of the 
federal acreage in our borders would be retained as a federal enclave, leaving New 
Columbia with even less land under federal control. 

To address state revenue forgone due to non-taxable federal lands, the Department 
of the Interior administers a Payments in Lieu of Taxes (PILT) program to compensate 
for state services that may be provided on federal lands under the control of the 
Department of the Interior, such as fire protection. This program is applicable to all of 
the states. In Fiscal Year 2014, under the PILT formula, the District received only 
SI 8, 159 of the $436,904,919 paid out nationally.^** Compare this to $28 million for 
Alaska, $34 million for Arizona, $28 million to Montana, or $27 million for Wyoming. 
Many of our other non-taxable areas fall under the General Services Administration, 
other federal agencies, or are subject to State Department diplomatic tax exclusions,^* 

The federal government also makes non-PILT payments to states in w'hich it owns 
substantial land. In 2013, 34 stales received federal mineral royalties totaling $1.9 
billion, with Wyoming receiving the most at $932 million, followed by New Mexico at 


Congre.ssional Re.search Service, Federal Land Ownership: Overview and Data, 4-5 (Feb, 8, 2012). 
Department of the Interior, Payments in Lieu of Taxes by State, Fiscal Year 2014 (Sept. 2, 2014, 2:45 PM), 
http;'''vvw\v.doi,gov/pill/state-payments.cfiT)?fisca!_yr^20!4. 

Department ofState, Diplomatic Note 06-01, l2-i8(Apr. 12,2006). 
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$478 million.^^ While the federal government owns the land on which the minerals are 
produced, it disburses revenues to fulfill a variety of stale needs including infrastructure 
improvements and schools that support state residents. 

The federal government is generous to the states. The fact that the District 
receives federal dollars - including for Medicaid, federal highway, homeland security, 
etc. - is not unusual and should not be used against us in our quest for statehood. 


Conclusion 


Full statehood is the only practical way that our citizens can participate in a fully 
democratic government. It is the only way to ensure that our local government will never 
be subject to a shutdown because of quibbling over purely federal matters, and our local 
services not suspended because of partisan disagreements. It is the only way to give our 
residents locally elected representatives to enact purely local laws that would not be 
subject to national debates over divisive social issues. It is the only way to create a 
justice system that is representative of, and sensitive to, our community values. 
Statehood is the only way to give residents a full, guaranteed, and irrevocable voice in the 
Congress of the United States - the same voice enjoyed by our peers across the country. 

Statehood is the most practical solution to right the historical wrong of denying 
voting rights to citizens of the District and to guarantee the right to local self-governance. 
The District of Columbia has a proven track record of prudent fiscal management 
spanning two decades. The State of New Columbia would enter the Union as a 5F* state 
with an economy envied by other jurisdictions. Politics must be set aside and all of the 
excuses used to justify denial of our inalienable rights must be shelved. Our limited 
home-rule power delegated by Congress is appreciated, but too tenuous and too often a 

"■ Office of Natural Resources Revenue, Statistical Information, Disbursements for Fiscal Year 2013 (Sept. 2, 2014, 
2:45 PM), http:/7statistics. onrr.gov/RepoflTool.aspx. 


10 



72 


bargaining chip in political battles. Limited home-rule cannot make up for all of the 
other rights withheld by Congress that we could have only through statehood. 

Statehood legislation was last seriously considered by Congress after the House 
Committee on the District of Columbia reported the bill to the full House for 
consideration. The accompanying committee report^^ contained dissenting view's as to 
w'hy statehood should not move forward, and included some of the same arguments 
opponents use today. In addition to the constitutional concerns raised then and now - 
which I believe can be overcome - the report stated the following with regard to the 
conditions necessary to grant statehood: 

“By precedent and tradition, three main requirements have been 
considered by the Congress in evaluating statehood admission petitions. 

The requirements, as restated by the Senate Interior Committee Report 
accompanying the Alaska admission act, are as follows: 

■'(!) That the inhabitants of the proposed new State are imbued with 
and are sympathetic toward the principles of democracy as 
exemplified in the American form of government. 

“(2) That a majority of the electorate wish statehood. 

“(3) That the proposed new State has sufficient population and 
resources to support State government and to provide its share of 
the cost of the Federal government. 

“The third of these requirements is particularly important to our 
form of federalism as it demands that new States demonstrate that they can 
provide for their own self-government, independent of any other State as 
well as the federal government, and that the new State W'ill provide its 


23 


H.R. Rep. No. 102-99 (1992). 



73 


equitable share of the cost of the federal government at the time of 
admission and in the future,”^'' 

At the time, those who opposed statehood for the District argued that the large 
federal payment, federal pension contributions, declining population, and lack of 
economic diversity stood in the path to our satisfying the third criteria. However, the 
District has turned around on all of these fronts. For the reasons I outlined earlier in this 
testimony, we have satisfied the traditional three main requirements, and it is time for 
Congress to reconsider our demand for statehood. 

One final point: throughout the world, there are very few national capitals - and 
none in the free world - where the citizens do not enjoy a vote in the national legislature. 
We, the District of Columbia, are unique in this regard. It is a distinction we do not want, 
and a stain on our federal sy.stem. 

The Council appreciates the Committee’s consideration of the New Columbia 
Admissions Act of 2013, and urges that it be brought before the Committee for markup 
and before the Senate and House for a vote. I also appreciate the Committee’s past 
support for the District and look forward to continuing to work together in the future, I 
hope with a newly-elected Senator of our own on the Committee from the State of New 
Columbia. 


!d at Minority Views. 
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1 have been asked to advise on the constitutionality ofS.132, the New Columbia Admission 
Act. The Act would reduce the District of Columbia to a smaller federal capital district 
encompassing the White House, Capitol, Supreme Court and the area containing the National Mall 
and Monuments. The rest of the current District of Columbia would become the state of New 
Columbia and be admitted as the 51st state. For the reasons amplified below, I think that courts 
would likely decline to adjudicate any constitutional challenge to the Act and, in all events, would 
likely hold that the Aet is constitutional. 

As an initial matter, the courts would likely avoid ruling on the merits of any constitutional 
challenge to the New Columbia Admission Act. In many ways. Congress’ admission of new states 
is the paradigmatic political question. The Constitution commits the task exclusively to Congress. 
It is difficult to imagine judicially manageable standards for assessing the admission of New 
Columbia. And any decision would express disrespect for the political branches while risking the 
embarrassment and uncertainty of multiple branches’ conflicting judgments on a state’s existence. 
History is helpful here: When the 1846 retrocession of Arlington and Alexandria from the District 
to Virginia was challenged, the courts avoided ruling on the merits. It is likely that the courts 
would do the same if faced with a challenge to the admission of New Columbia. 

In all events, courts reaching the merits would likely find the New Columbia Admission 
Act constitutional. Under the New States Clause, U.S, Const, art. IV, § 3, cl. 1, Congress has 
constitutional authority to accept new states through simple legislation. This is how states are 
constitutionally admitted: Aside from the original thirteen colonies, the thirty-seven remaining 
states were all admitted through simple legislation pursuant to Article IV. Alaska and Hawaii, 
most recently, were admitted through simple legislation with terms similar to those of the New 
Columbia Admission Act, including the provision of a republican form of government. And, quite 
analogous to the current situation. Congress formed Ohio with the Enabling Act of 1802 from the 
eastern portion of the Northwest Territory, which itself came from lands previously ceded to the 
federal government from other states. 

Congressional authority under Article IV to admit new states is broad and subject to just 
three requirements within the Constitution. First, Congress must guarantee new states a republican 
form of government; seeond, new states formed from within or by combining existing states must 
receive state legislature approval; and third, new states must be admitted on an equal footing with 
existing states, The New Columbia Admission Act satisfies these three constitutional 
requirements. Citizens of New Columbia mustt adopt the 1987 constitution, which secures a 
republican form of government; New Columbia’s territory would come entirely from the current 
District of Columbia, and so would not require the approval of any other state legislature; and the 
Act, by its terms, would admit New Columbia on an equal footing with existing states. 

In addition to the con.slitutional requirements. Congress has traditionally imposed two 
additional prerequisites for statehood: First, the people of the proposed state must want to form a 
state; second, the proposed state must have sufficient population and resources to support itself 
and to contribute its share of the cost of maintaining the federal government. The Act meets these 
traditional requirements as well: The future residents of New Columbia must approve the 
admission of the state, and Congress’ passage of the Act would signify its satisfaction that New' 
Columbia is a viable state. 

Adjudicating courts will not likely find any contravening constitutional provisions. The 
District Clause, U.S. Const, art. I, § 8, cl, 17, which contemplates an exclusively federal district. 
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is satisfied because the Act would preserve an exclusively federal district not larger than 10 miles 
square. The District Clause actually supports the Act because it grants Congress sweeping and 
exclusive authority over the federal district and thus affirms Congressional authority to alter its 
size or shape. In fact, history shows that Congress can alter the district: the First Congress altered 
the southern boundaries of the original District of Columbia, and in 1846 Congress retroceded 
Alexandria and Arlington to Virginia. Likewise, the Twenty-Third Amendment, which allows the 
District of Columbia to participate in the Electoral College, is not contravened just because the 
federal district is smaller. Although granting a shrunken federal district three electoral votes would 
be bad policy, the Constitution does not prohibit it. It would indeed be sound policy to repeal the 
Twenty-Third Amendment, concurrent with admission of New Columbia, but it is not a 
constitutional prerequisite. 

Nor will courts likely require Maryland’s consent, just because the land was part of 
Maryland before 1790. The Constitution requires a state’s consent when a new state is created 
from within the existing state’s jurisdiction. But the land that would form New Columbia is not 
within Maryland’s jurisdiction. Maryland lost that authority as soon as the federal government 
accepted Maryland’s absolute cession of the land. While the Act presents a handful of other 
concerns — e.g.. New Columbia would have a uniquely federal character and influence, it would 
have an outsized influence in the Senate, and it would lack the sort of internal diversity of interests 
that most view as an ideal characteristic of statehood — those are policy issues for Congress’ 
consideration. The mechanism is constitutional; it is for you, the people’s representatives, to 
decide if it is wise. 

I. Background on New Columbia Admission Act 

The New Columbia Admission Act would admit as the 51st state most of the land area and 
population within the current District of Columbia. See Act § 1 1 1(a). New Columbia would be 
admitted “into the Union on an equal footing with the other States in all respects whatever.” Id. 
§ 101(a). Thus, New Columbia would be entitled to at least one representative and two senators 
in Congress. 

The Act would preserve a small enclave of federal territory as the District of Columbia. 
That remaining federal district would “include the principal Federal monuments, the White House, 
the Capitol Building, the United States Supreme Court Building, and the Federal executive, 
legislative, and judicial office buildings located adjacent to the Mall and the Capitol Building.” 
Id. § 112(a); see also id. § 112(b) (setting forth metes and bounds of remaining District of 
Columbia); id. § n2(c) (setting forth exceptions to metes and bounds description, including 
certain military property). “After the admission of the State into the Union,” the remaining federal 
district will be “the .seat of the Government of the United States." Id. § 201. 

The Act sets forth a specific process for admitting New Columbia into the Union. 
Following Congress’ passage of the bill, the people of the District of Columbia would vote at a 
special election on whether to: 

(1) admit New Columbia as a state, rc/. § 102(a)(1)(A); 
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(2) adopt the 1987 Constitution for the State of New Columbia approved by the Council 
of the District of Columbia, id. § 102(a)(l)(B);^ 

(3) approve the state’s boundaries, id. § 102(a)(1)(C); and 

(4) agree to the terms of the New Columbia Admission Act, id. § 102(a)(1)(D). 

District of Columbia voters must approve all four items for New Columbia to be admitted as a 
state. Id. § 102(b)(1). If the provisions are approved, “the State Constitution shall be deemed 
ratified,” id. § 102(b)(1)(A), and “the President shall issue a proclamation” within 90 days that 
admits New Columbia into the Union, id. §§ 102(b)(1)(B), 104. In addition, after passage of the 
Act, an election would be held to elect two senators and one representative, who will be entitled 
to “all the rights and privileges of Senators and Representatives of other States in the Congress of 
the United States,” upon admission of New Columbia as a state. Id. § 103(c). 

The New Columbia Admission Act also provides expedited procedures for repealing the 
Twenty-Third Amendment. “At any time after the date of the enactment of’ the Aet, “it shall be 
in order in either the House of Representatives or the Senate to offer a motion to proceed to the 
consideration of a joint resolution proposing an amendment ... repealing the 23rd article of 
amendment to the Constitution.” Id. § 206(b)(l),^ A motion proposed under this provision would 
be treated as “highly privileged and... not debatable.” Id. § 206(b)(2)(A). The motion could not 
be amended; nor could the vote on the motion be reconsidered. See id. § 206(b)(2)(B). And any 
“motion to postpone shall be decided without debate.” Id. § 206(b)(2)(C). But neither the Act’s 
passage nor admission of New Columbia is conditioned on repeal of the Twenty-Third 
Amendment. 

Finally, the New Columbia Admission Act guarantees a republican form of government 
and ensures continuity between the current District of Columbia and the state of New Columbia. 
The Act requires that the Constitution of New Columbia “shall always be republican in form and 
shall not be repugnant to the Constitution of the United States and the principles of the Declaration 
of Independence.” Id. § 101(b). The bill also provides that the current Mayor and Council of the 
District of Columbia would become the Governor and House of Delegates of New Columbia. Id. 
§ 103(d). And current District executive and judicial officials would automatically become New 
Columbia executive and judicial officials; pending cases would be transferred to the appropriate 
courts. Id. §§ 103(e), 123(a)(2). 

II. New Columbia’s Admission ’Would Present A Nonjusticiable Political Question. 

Whatever the constitutional merits of admitting New Columbia as the 51st state, it is 
unlikely that the courts would decide the question. The Supreme Court has held that a case presents 
a nonjusticiable political question when it involves: 

a textually demonstrable constitutional commitment of the issue to a coordinate 

political department; or a lack of judicially discoverable and manageable standards 

for resolving it; or the impossibility of deciding without an initial policy 


’ District of Columbia voters approved a constitution in 1982, but the Council of the District of Columbia has 
since made substantive changes that would need to be ratified by voters. 

’ The Act also strikes provisions from the Li.S. Code that implement the Twenty-Third Amendment. See Act 
§ 205(a) (striking 3 U.S.C. § 21 , which defines the District of Columbia as a “State” for purposes of presidential 
elections). 
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determination of a kind clearly for nonjudicial discretion; or the impossibility of a 
court’s undertaking independent resolution without expressing lack of the respect 
due coordinate branches of government; or an unusual need for unquestioning 
adherence to a political decision already made; or the potentiality of embarrassment 
from multifarious pronouncements by various departments on one question. 

Baker v. Carr, 369 U.S. 186, 217 (1962). A constitutional challenge to admission ofNew 
Columbia would present a number of these problems. 

The Constitution textually commits the question of whether to admit a new state to 
Congress. See U.S. Const, art. IV, § 3, cl. 1. Long ago, the Supreme Court held that “it rests with 
Congress to decide what government is the established one in a State” and whether that 
government is republican in form, Luther v. Borden, 48 U.S. (7 How.) 1, 42 (1849). When 
Congress makes that decision it “is binding on every other department of the government, and 
could not be questioned in a judicial tribunal.” Id. So too it would be with the congressional 
decision that New Columbia is fit for admission to the Union. Though the courts will review 
congressional attempts to attach lasting unconstitutional conditions on newly admitted states, see, 
e.g., Coyle v. Smith, 221 U.S. 559, 567 (191 1), that question is very different from whether the 
state is eligible for admission in the first instance. The latter is much closer to the question in 
Luther, 

The constitutional debates surrounding New Columbia statehood confirm the absence of 
judicially manageable standards. Opponents’ core arguments proceed from the Founders’ intent, 
an implied conflict with the purpose of the Twenty-Third Amendment, and the niceties of 
Maryland’s cession of land in the Eighteenth Century. But the constitutional provisions invoked 
do not expressly embody the claimed prohibitions. The courts are ill-equipped to impose free- 
floating notions of original intent, unrelated to the interpretation of any textual provisions. Even 
if such principles could be discovered and applied in a judicial fashion, striking down New 
Columbia's admission to the Union would express a grave disrespect for the political branches. 
This is not like reviewing run-of-the-mill legislation for adherence to the Constitution’s express 
protections. And no doubt conflicting statements from the political and judicial branches on the 
validity of a state’s admission would result in political embarrassment and uncertainty. Titus, the 
question raises the “unusual need for unquestioning adherence” to Congress’ “political decision.”^ 

These are among the reasons why the Supreme Court previously avoided ruling on the 
constitutionality of Congress' retrocession of Arlington and Alexandria. In Phillips v, Payne, at a 
time before the modern political question doctrine, the Court opened its analysis by .stating: “In 
cases involving the action of the political departments of the government, the judiciary is bound 
by such action,” 92 U.S. 130, 132 (1875) (citing iw/ter, among other cases). Then, after holding 
that “Virginia is de facto in possession of the territory,” the Court noted that “serious consequences 


■' The Supreme Court has recently rebuffed overbroad applications of the political question doctrine. See 
Zivolofsky ex ret. Zivotofsky v. Clinton, 132 S. Ct, 1421, 1425 (2012) (holding that the judiciary is “fully capable of 
determining" the constitutionality of a statute permitting Americans born in Jerusalem to list “Israel" as their place of 
birth on their passports); id. at 1427 (“In general, the Judiciary has a responsibility to decide cases properly before it, 
even those it ‘would gladly avoid,’" (quoting Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821))). But deciding 
the merits of whether congressional legislation infringes on the executive’s foreign affairs powers is a vastly different 
question than whether to admit a state into the Union. Nothing in Zivolofsky sugge.sts that the much more analogous 
decision in Luther was incorrect, or that the judiciary should itself wade into the business of recognizing foreign or 
domestic governments. See id at 1428. 
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would follow” from a contrary holding. Id. at 133. Specifically, it would call into question scores 
of laws enacted, taxes collected, and judicial sentences and decrees entered over the decades 
between retrocession and the lawsuit in Phillips. See id. A constitutional challenge to New 
Columbia’s admission presumably would occur immediately upon the Act’s adoption and thus 
would not present the same retroactivity concerns. But the fear of disrupting the political 
organization of the Union would still probably dissuade Judicial review. 

HI. The New Columbia Admission Act Satisfies All Constitutional Requirements And 

Congressional Prerequisites For New States. 

The Constitution authorizes Congress to admit new states through simple legislation. The 
New States Clause provides: “New States may be admitted by the Congress into this Union.” U.S. 
Const, art. [V, §3, cl, 1. This broad authorization “vests in Congress the essential and 
discretionary authority to admit new states into the Union by whatever means it considers 
appropriate as long as such means are framed within its vested powers.” Luis R. Davila-Colon, 
Equal Cilizen.'ihip, Self-Determination, and the U.S. Statehood Process: A Constitutional and 
Historical .Analysis, 13 Case W. Res. J, Int’I L, 315, 317 (1981). The New Columbia Admission 
Act is a proper exercise of that broad authority, consistent with constitutional requirements and 
traditional legislative practice and procedures. 

The Con.stilution contains only two textual limits and one structural limit on the admission 
of new .states. First, Congress must guarantee that the new .state will provide a republican form of 
government. See U.S. Const, art. IV, § 4. Second, no new state may be formed “within the 
Jurisdiction of any other State” or by combining two or more existing states, or parts of states, 
“without the Consent of the Legislatures of the States concerned.” U.S. Con.st. art. IV, § 3, cl. 1 . 
The Supreme Court has also interpreted the constitutional structure to require that new states be 
“admitted on an equal footing with the original states.” Coyle, 221 U.S. at 567 (quotation marks 
omitted). Though Congress can condition admittance on a state satisfying certain requirements, 
Congress cannot place lasting limitations on a state’s sovereignty — e.g., it cannot require that the 
state keep its capital in a specified city after admission. See id. at 567-68; see also Pollard v. 
Hagan, 44 U.S. (3 How.) 212, 223 (1845) ("[T]he United States have no constitutional capacity to 
exercise municipal jurisdiction, sovereignty, or eminent domain, within the limits of a state or 
elsewhere, except in the cases in which it is expressly granted.”). 

Traditionally, Congress has also imposed two other prerequisites for statehood. First, 
Congress has required proof that the residents of the proposed state actually yfant to form a new 
state. See J. Otis Cochran, District of Columbia Statehood. 32 How. L.J. 413, 418 (1989). This 
requirement reflects the fundamental principle of self-governance that “[a] state, in the ordinary 
sense of the Constitution, is a political community of free citizens, occupying a territory of defined 
boundaries, and organized under a government sanctioned and limited by a written constitution, 
and established by the consent q/Z/jcgoverner/.” Texasv. IFW/e, 74 U.S. (7 Wall.) 700, 721 (1868) 
(emphasis added). Second, Congress has considered whether “the proposed new state has 
sufficient population and resources to support state government and at the same time carry its share 
of the cost of the federal government,” Cochran, 32 How. L.J, at 418. This prerequisite is a core 
exercise of Congress’ plenary authority over the admission of new states. It is a means for the 
current states — through their representatives in Congress — to preserve the integrity and well- 
functioning of the Union by ensuring that new states will carry their load. 
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Congress has typically exercised its power to admit new states through a three-step process. 
First, Congress usually “passes an enabling act prescribing the process by which the people of a 
United States territory may draft and adopt a state constitution” and express their desire to form a 
new state. David F. Forte, New States Clause, The Heritage Guide to the Constitution.'* Second, 
the proposed state “then submits its proposed constitution to Congress, which either accepts it or 
requires changes.” Id. Third, “[u]pon approval of the new' state constitution. Congress may direct 
the President to issue a proclamation certifying the entry of the new state into the United States,” 
Id.^ 

The New Columbia Admission Act satisfies these requirements and procedures. New 
Columbia’s admission to the Union satisfies the Constitution’s requirements. The Act expressly 
requires that the “State Constitution shall always he republican in form,” Act § 101(b), and 
admission is conditioned on ratification of the 1987 Constitution adopted by the D.C, Council, id. 
§§ 102(a)(1)(B), 102(b), w'hich is in fact republican in form. Moreover, the Supreme Court long 
ago held that “it rests with Congress to decide” whether a state provides a “republican form of 
government.” Luther, at 48 U.S. at 42. Thus, so long as Congress assures itself that the 1987 
Constitution secures to New Columbia a proper form of government, the courts will not second- 
guess that judgment. Part IV of this memorandum explains w'hy Mary'land’s consent is not 
required for the creation of New Columbia, In short, the new state is not “within the Jurisdiction” 
of Maryland because Maryland divested itself of authority over the land when it ceded the territory 
to the United States in 1791. New Columbia would not be created by combining existing states. 
And the Act provides that the new state will be “admitted into the Union on an equal footing with 
the other States in all respects whatever.” Act § 1 01 (a). 

Congress’ traditional prerequisites are present here as well. The Act ensures that New 
Columbia’s residents want to create the new state. Section 102 requires that the question be put 
to vote in a special election and provides that the Act’s provisions “shall cease to be effective” if 
the voters reject statehood. See Act § 102(b)(2). 

Congress alone decides whether New Columbia can support itself and the Union as a new 
state. This is a practical analysis that the existing states’ representatives must undertake according 
to the political and economic concerns of their constituents. Thus, there is not much room for 
constitutional analysis on this point — other than to say that Congress’ judgment will likely not be 
questioned by the courts. To be sure, there has been considerable debate over whether New 
Columbia would be a viable state. See, e.g.. U.S. Dep't of Justice, Office of Legal Policy, Report 
to the Attorney General: The Question of Statehood for the District of Columbia 59-68 (1987) 
(“OLP Report”) (“[T]he District of Columbia simply lacks the resources both to support a state 
government and to provide its fair share of the cost of the federal government,”). This is a concern 
that warrants Congress’ careful consideration. But if Congress is satisfied that it poses no political 
problem to the Union, then that conclusion is controlling. 


Available at: http://www.heritage.Org/constitution#l/articles/4/essays/125/new-states-clause. 

^ Some states have pursued an alternative path, known as the “Tennessee Plan,” by which they adopted a state 
constitution then petitioned Congress for admission. See R. Hewitt Pate, D.C. Statehood: Not Without a Constitutional 
.4mendment. The Heritage Lectures 3 (!993), http:.7thf media.s3.amazonaws.com/1993/pdt/ 

hl46 1 .pdf. D.C. Statehood proponents initially pursued this route, but the most recent New Columbia constitution has 
not yet been ratified. Thus, the New Columbia Admission Act is best viewed as a traditional enabling act that requires 
adoption ot'a pre-existing, un-ratified state constitution. 
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The New Columbia Admission Act follows the typical procedure for admission of new 
states. The Act functions like “enabling legislation” that provides for admission so long as certain 
criteria are met. Key among those criteria is that New Columbia’s residents ratify an acceptable 
constitution, and the Act specifies that the 1987 Constitution is acceptable. Thus, once New 
Columbia's residents approve admission, ratify the 1987 Constitution, and accept the boundaries 
and other provisions set forth in the Act, the President will issue a proclamation accepting New 
Columbia as the 5 1 st state. See Act §§ 102(b)(1), 104. 

The Act thus complies with all constitutional and congressional requirements. If New 
Columbia were being created out of any other territory, its admission likely would face little or no 
constitutional attack. But the unique nature of the District of Columbia raises some unique 
constitutional concerns. This memorandum will next address those concerns. 

IV. The New Columbia Admission Act Docs Not Violate Any Other Constitutional 

Provisions. 

Three core concerns have been raised with the constitutionality of admitting New 
Columbia as a state. First, the Constitution’s District Clause contemplates a federal city like the 
current District of Columbia and thus shrinking the District to a small federal enclave violates the 
Founders’ intent. Second, the Twenty-Third Amendment prohibits the creation of New Columbia 
because it contemplates the continued existence of the current federal district. Third, admittance 
of New Columbia requires Maryland’s consent because its land originally belonged to Maryland 
and was ceded to the federal government solely to create the District of Columbia. I address each 
in turn. 

,4. The Act does not violate the District Clause. 

The broadest challenge to admitting New Columbia as a state is rooted in the Constitution's 
District Clause, This clause grants Congress power to “exercise exclusive Legislation in all Cases 
whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular 
States, and the Acceptance of Congress, become the Seat of the Government of the United States.” 
U.S. Const, art. I, § 8, cl. 17. This provision, so goes the objection, requires the District of 
Columbia to remain fixed in size and character: “a federal enclave was created to ensure the 
independence of the new government, to avoid, in George Mason’s words, ‘a provincial tincture 
to ye Natl, deliberations.’” OLP Report 55 (quoting James Madison, Notes of Debates in the 
Federal Convention of 1787 378 (A. Koch ed., 1966)). The concerns are that the federal 
government “cannot be dependent upon any one of the states to ensure its smooth operation,” nor 
is any state “entitled to a greater voice in the national councils than any other,” See id. 

Instead ofimposing constitutional limits, the District Clause grants Congress authority over 
the federal district that “may” be created as the federal seatof government. Though it contemplates 
that a federal district will exist, the District Clause does not mandate that the district be any 
minimum size or specific shape. In fact, it conspicuously avoids placing a lower limit on the 
district's geographic area, while placing an absolute upper limit on its size. Had the Framers 
wished to mandate a lower bound for the size of the federal district, they knew how. But they did 
not. Thus, the text of the Constitution does not prohibit Congress from reducing the size of the 
District of Columbia, as contemplated in the New Columbia Admission Act. See generally Peter 
Raven-Hansen, The Constitutionality of D.C. Statehood, 60 Geo. Wash. L. Rev. 160, 166-77 
(1991) (refuting the “fixed form” argument). 
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If anything, the District Clause affirmatively supports the constitutionality of the New 
Columbia Admission Act. The District Clause grants Congress plenary and exclusive power over 
the District of Columbia, and the courts have granted Congress wide latitude in its exercise of that 
authority. In District of Columbia v. John R. Thompson Co., the Supreme Court explained that 
"[t]he power of Congress over the District of Columbia relates not only to national power but to 
all the powers of legislation which may be exercised by a state in dealing with its affairs.” 346 
U.S. 100, 108 ( 1953) (quotation marks omitted): see also Neild v. District of Columbia, 1 10 F.2d 
246, 249 (D.C. Cir. 1940) (Congress' District Clause authority “is sweeping and inclusive in 
character”), .lust as a state may consent to the creation of a new state from within its borders, so 
too should Congress be permitted to carve a state from the Distriet of Columbia, over which it 
enjoys sovereign control. See Equal Representation in Congress: Providing Voting Rights to the 
District of Columbia: Hearing Before the S. Comm, on Homeland Security and Governmental 
Affairs, 1 10th Cong. (2007) (statement of Viet D. Dinh) (“D.C. Voting Rights Testimony”) (“In 
few, if any, other areas does the Constitution grant any broader authority to Congress to 
legislate.”). 

History, too, supports this view. The original District of Columbia was much larger than 
the current District because it included land in Virginia that is now Arlington County and 
Alexandria City. In 1846, Congress retroceded that land to Virginia, thus reducing the District’s 
area by one third. See An Act to Retrocede the County of Alexandria, in the District of Columbia, 
to the State of Virginia, ch. 35, 9 Stat. 35 (1846); see also Raven-Hansen, 60 Geo. Wash, L, Rev, 
at 169. Faced with similar arguments that the District Clause prohibited Congress from reducing 
the boundaries of the once-set federal district, the House Committee on the District of Columbia 
at that time concluded: 

The true construction of [the District Clause] would seem to be that Congress may 
retain and exercise exclusive jurisdiction over a district not exceeding ten miles 
square; and whether those limits may enlarge or diminish that district, or change 
the site, upon considerations relating to the seat of government, and connected with 
the wants for that purpose, the limitation upon their power in this respect is, that 
they shall not hold more than ten miles square for this purpose; and the end is, to 
attain what is desirable in relation to the seat of government. 

Retroce.ssion of Alexandria to Virginia, House Comm, on the District of Columbia, H,R, Rep. No. 
29-325, at 3-4 (1846), Only half a century removed from its acceptance of lands to create the 
District, Congress was convinced that there was no restriction on its ability to alienate large 
portions of that land.® Even earlier, in 1791, the First Congress altered the southern boundaries of 
the District to capture portions of what are now Alexandria and Anacostia. See Raven-Hansen, 60 
Geo. Wash. L. Rev. at 169-70. Thirteen of the Constitution’s Framers, including James .Madison, 
voted in favor of this amendment, see id., which “‘is contemporaneous and weighty evidence’” 
that the District Clause does not prevent Congress from altering the District’s boundaries, Marsh 


‘ The Virginia retrocession was challenged decades later by citizen attempting to avoid taxation by Virginia, but 
the Supreme Court declined to rule on the question, holding that “[ijn cases involving the action of the political 
departments of the government, the judiciary is bound by such action,” and “[tlhe State of Virginia is de facto in 
possession of the territory in question,” Phillips v. Payne, 92 U.S. 130, 132-33 (187.'>), As explained above, the 
Court's avoidance of the question in Payne is strong evidence that courts likely would not rule on admittance of 
New Columbia. 
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V. Chambers, 463 U.S. 783, 790 (1983) (quoting Wisconsin v. Pelican Ins. Co.. 127 U.S. 265, 297 
(1888)). 

Contrary historical arguments, which focus on the Founders’ statements regarding the need 
for a federal district, do not prove otherwise. For instance, James Madison wrote that “a 
dependence of the members of the general government on the State comprehending the seat of the 
Government for protection in the exercise of their duty, might bring on the national councils an 
imputation of awe or influence, equally dishonorable to the government and dissatisfactory to the 
other members of the Confederacy.” The Federalist No. 43 (James Madison). A large federal city 
like the current District of Columbia, so goes the argument, is necessary so that Congress can 
“ultimately control the basic services needed by the national government.” OLP Report at 57, 
Indeed, “[ejvery Justice Department that has addressed the question, from the Kennedy 
Administration to the Bush Administration, has eoncluded that the Constitution does not allow for 
legislative alteration of the District's status.” R. Hewitt Pate, D.C. Statehood: Not Without a 
Constitutional Amendment. The Heritage Lectures 6 (1993). 

The need for independence from state control or dependence undoubtedly influenced the 
Constitution's provision for a federal district, and it should inform Congress' policy judgment on 
the admission ofNcw Columbia. But it is just that: a policy concern. The Act preserves a federal 
district that is outside the control of any state and is less than ten miles square. That is all the 
Constitution requires. The statements of individual Framers cannot convert a constitutional clause 
that grants Congress broad authority into a clause strictly limiting Congress’ authority. 

At bottom, neither the District Clause nor the policy concerns that led to its enactment 
present a constitutional obstacle to the New Columbia Admission Act. The Act preserves a federal 
district to serve as the “Seat of the Government of the United Stales,” Congress has plenary power 
over the District, and it has previously exercised that power by redueing the District’s size. 
Arguments concerning the independence and vitality of a shrunken District are serious and should 
be seriously considered, But they pose no constitutional limit, They are within Congress’ sound 
discretion to legislate on this sensitive political matter. 

In this regard, it is worth noting that the concerns that motivated the Framers may be 
attenuated when the surrounding state (New Columbia) is relatively small and poses no particular 
risk of usurpation, especially when the federal enclave has been independent and autonomous for 
over two centuries. And any rational policy debate would weigh the benefit (protecting the federal 
seat from .state usurpation) against the cost (disenfranchisement of residents who pose no threat 
and have no particular connection to the federal seat). It strikes me that it is harder to justify why 
someone living far from the federal seat — say, in Anacostia or upper Northwest— should be 
disenfranchised than it is to explain how having those neighborhoods under direct federal control 
is necessary to protect the federal government. Again, these are policy questions and not matters 
of constitutional law, but the presence of an upper, not lower, limit on the geographical size of the 
District in the Constitution at least suggests that the Framers were, if anything, more concerned 
with the latter. 

B. The Act does not violate the Twenty-Third Amendment. 

It is urged that admitting New Columbia would be inconsistent with the voting rights 
provided to District residents in the Twenty-Third Amendment, Because the Twenty-Third 
Amendment provides District residents with three votes in the Electoral College, the few 
remaining residents of the Act’s shrunken federal district could claim an outsized influence on 
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presidential elections. Opponents argue that this electoral anomaly would violate the Twenty- 
Third Amendment’s intent. See generally Adam H. Kurland, Partisan Rhetoric, Constitutional 
Reality’, and Political Responsibility: The Troubling Constitutional Consequences of Achieving 
D.C. Statehood by Simple Legislation, 60 Geo. Wash. L. Rev. 475 (1992). Moreover, they argue, 
the amendment is premised on the existence of a large populated District, which confirms that the 
Constitution prohibits Congress from reducingthe District’s size. See, e.g., OLP Report at 21-23. 
But these arguments are policy inferences not mandated by the constitutional text. A constitutional 
provision is not violated anytime the factual premise behind its enactment changes. While the 
Twenty-Third Amendment will pose grave policy concerns if the New Columbia Admission Act 
is adopted, the amendment does not prohibit the Act. 

Section 1 of the Twenty-Third Amendment provides: 

The District constituting the seat of Government of the United States shall appoint 
in such manner as the Congress may direct: A number of electors of President and 
Vice President equal to the whole number of Senators and Representatives in 
Congress to which the District would be entitled if it w'erc a State, but in no event 
more than the least populous State; they shall be in addition to those appointed by 
the States, but they shall be considered, for the purposes of the election of President 
and Vice President, to be electors appointed by a State. 

U.S. Const, amend. XXllI, § 1 . As a practical matter, the amendment enables District of Columbia 
residents to cast three electoral votes in presidential elections because the smallest state will 
virtually always have one representative and two senators in Congress. 

Nothing in the Twenty- Third Amendment prohibits the admission of New Columbia. 
Because the New Columbia Admission Act will preserve a federal “District constituting the seat 
of Government of the United States,” the Twenty-Third Amendment plainly can still operate 
according to its terms. The amendment, like the District Clause, says nothing about minimal 
geographic or population limits on the federal district. Nor does it matter if the population within 
the federal district changes. That was always going to be true to some extent; The District of 
Columbia’s population is ever increasing or decreasing; yet the Twenty-Third Amendment’s 
provision of electoral votes does not shift with those population fluctuations. Similarly, it would 
not violate the Constitution if the least populous state in the Union divided itself in two states, one 
of which contained very few residents, and Congress admitted the new state into the Union. This 
might be bad policy, but it would be constitutional. 

That is because, in general, the Constitution is not violated anytime the factual assumptions 
underlying a provision change. For example, the increased number and economic influence of 
District residents does not mean that the Constitution changes to mandate their enfranchisement. 
See Adams v. Clinton, 90 F. Supp. 2d 35, 50 (D.D.C. 2000) (per curiam). Thus, changing a factual 
premise of the Twenty-Third Amendment does not violate its prior grant of electoral rights. The 
full electoral rights of New Columbia residents could logically and practically co-exist with the 
Twenty-Third Amendment rights for the shrunken district’s residents. There is no inherent conflict 
and thus no constitutional problem. 

Objections to New Columbia based on the Twenty-Third Amendment ignore the difference 
between a statute that alters the premise for a constitutional amendment and legislation that 
violates a constitutional prohibition included in an amendment. By way of analogy, a statute 
repealing the income tax is not unconstitutional because it renders superfluous the Sixteenth 
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Amendment, which authorizes a federal income tax. Of course, the Twenty-Third Amendment 
was passed against the factual backdrop of a District that included a substantial number of residents 
disenfranchised from presidential elections. But that does not mean that Congress lacks the power 
to alter that factual premise through legislation rather than constitutional amendment. Consider, 
as illustration, whether Congress had authority to adopt the New Columbia Admission Act before 
the Twenty-Third Amendment. Absolutely nothing in the Twenty-Third Amendment purports to 
limit congressional power, so if Congress had the power to admit New Columbia prior to the 
Twenty-Third Amendment, the amendment did not take that power away. All of this is to say that 
the Twenty-Third Amendment by itself adds little to the analysis of congressional power to admit 
New Columbia. 

To be sure, it makes little policy sense to grant the smaller district’s residents outsized 
influence on the presidential election. (Given that the President and First Family will be among 
those few residents, it would pose a particularly pernicious advantage to presidential incumbents.) 
Thus, if New Columbia is admitted, I think the Twenty-Third Amendment should be repealed. 
The Act provides for expedited consideration of a constitutional amendment for repeal, and one 
would expect Congress and the states to quickly ratify the repeal amendment to protect their 
electoral votes from dilution. In fact, the better policy would be to make repeal of the Twenty- 
Third Amendment a prerequisite to New Columbia’s admittance. But that is a political judgment 
for Congress to make, not a con,stitutional limit on New Columbia’s admittance to the Union. 

In all events, the New Columbia Admission Act seeks to avoid the problem of granting 
three electoral votes to the reduced federal district. The Act repeals 3 U.S.C. § 21, which currently 
provides for the District of Columbia’s participation as a state in presidential elections, thus leaving 
the District without any legislatively-provided presidential electors. See Act § 205, This provision 
builds on Professor Schrag’s theory that the Twenty-Third Amendment is not self-exeeuting and 
thus Congress can simply decline to provide electors for the federal district. See Philip G. Schrag, 
The Future of District of Columbia Home Rule, 39 Cath, U. L, Rev, 311, 348-49 (1990). Congress 
is granted some authority to control the appointment of the District’s electors; The District “shall 
appoint” those electors “in such manner as the Congress may direct,” and the Amendment grants 
Congress the “power to enforee this article by appropriate legislation,” U.S. Const, amend. XXIII. 
But it is unlikely that the “power to enforce" the Twenty-Third Amendment includes the power to 
nullify it. And the Twenty-Third Amendment speaks in mandatory terms: “The District 
constituting the seat of Government of the United States shall appoint” electors for President and 
Vice President. Id. (emphasis added). But the constitutionality of New Columbia’s admittance 
docs not rise or fall with this provision. Whatever the legality and effect of Section 205, it is 
severable from the rest of the Act, and the admission of New Columbia remains constitutional. 

C. Admission of New Columbia does not require Maryland 's consent. 

Some also argue that the Constitution requires Maryland’s consent before New Columbia 
can be carved out of the existing District of Columbia. The New States Clause prohibits the 
creation of any new state from “within the Jurisdiction of any other State” without the existing 
state’s consent. U.S, Const, art, IV, § 3, cl. I , Statehood opponents argue that Maryland ceded its 
land to the federal government solely for use as the federal capital district and thus Maryland 
retains an interest in the land that would trigger the New States Clau.se’s consent requirement if 
Congress attempts to alienate the land. See, e.g., OLP Report at 58; see also generally Raven- 
Uansen, 60 Geo. Wash, L, Rev. at 177-83. 
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The premise of this argument is false. The land that would create New Columbia is not 
"within the Jurisdiction” of Maryland, and Maryland has no residual authority over the land. On 
the contrary, Maryland relinquished all sovereign authority over the land when it ceded the 
territory and the federal government accepted it. The express terms of the cession state that the 
land is "for ever ceded and relinquished to the congress and government of the United States, in 
full and absolute right, and exclusive jurisdiction ...” 2 Laws of Maryland 1791, ch. 45, § 2 (Kilty 
1 800), quoted in Raven-Hansen, 60 Geo. Wash. L. Rev. at 1 79 (emphasis added). The terms could 
not be more clear. Maryland retained no authority over the land because, “the cession had ended 
residents’] political link with” Maryland. D.C. Voting Rights Testimony (citing Downes v. 
Bidwell, 182 IJ.S. 244, 260-61 (1901); Reilyv. Lamar,6V.S. (2 Cranch) 344, 356 (1805); Hobson 
V, Tobriner, 255 F. Supp. 295, 297 (D.D.C. 1966)). Thus, by its terms, the consent provision in 
the New States Clause does not apply. In this vein, the New Columbia Admission Act follows the 
precedent of the Enabling Act of 1 802, which did not require consent from Connecticut even 
though the Act formed Ohio partially from territory Connecticut ceded to the United States in 
1786. The Enabling Act of 1 802, 2 Stat. 173 (1802); 5 The Territorial Papers of the United States 
22-24 (Clarence Edwin Carter ed., 1934). 

D. Other policy concerns do not rai.se constitutional problems. 

Statehood opponents also raise a number of other practical concerns that do not raise any 
constitutional problems. For in.stance, even setting the Twenty-Third Amendment aside, the state 
of New Columbia would have an outsized influence in the Senate, given its exceptionally small 
geographic size and relatively low population. New Columbia would also undoubtedly retain the 
culture of a “national city” and would likely enjoy the advantages of geographic proximity to the 
federal government. And New Columbia would hardly present the sort of economic, cultural, and 
geographic diversity of the traditional Madisonian democracy. It would add a diverse 
counterweight to large, sparsely populated states, but New Columbia would consist entirely of one 
city, whose existence and prosperity are tied to the federal government. These are all significant 
concerns that counsel against admitting New Columbia as a state. But the Constitution does not 
speak directly to any of these problems and thus they are for Congress to resolve in its political 
judgment. 

* * * 

At its core, the admission of New Columbia is a political decision for Congress. The New 
Columbia Admission Act satisfies the minimal constitutional requirements and traditional 
prerequisites for the admission of new states, and courts will likely find other constitutional attacks 
to be meritless. Virtually all of the objections actually amount to disputes over political policy — 
that is, whether New Columbia would structurally fit within the existing Union. But the 
Constitution commits that judgment to Congress, w'hich has the power to admit new states and 
possesses plenary power over the District of Columbia. There is little cause for the courts to 
second-guess that decision. 
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"Why Statehood for the District of Columbia Makes Sense Now" 
Testimony of Alice M. Rivlin* 

The Brookings Institution and Georgetown University 
Before the Committee on Homeland Security and Government Affairs 
The United States Senate 
Monday, September 15, 2014 


Chairman Carper, Ranking Member Coburn and members of the Committee: 

I am delighted that you are holding this hearing on statehood for the District of Columbia and happy to 
share my views. I hope this hearing will focus national attention on the outrageous situation of citizens 
of the United State who happen to live in the District of Columbia. We are not in fact full citizens of this 
great democracy. We do not have the same rights and responsibilities of self-government enjoyed by 
citizens of the 50 states, and we cannot participate equally in governing the Nation. This situation is 
both an anomaly and an anachronism. I hope this hearing will start a process leading to statehood for 
the District of Columbia. 

A bizarre anomaly . It is hard to explain to anyone why a nation that sees itself as a beacon of democracy 
keeps the more than a half million inhabitants of its capitol city from normal participation in the 
governance of the country. Americans are proud of our Constitution and our nearly two and a half 
centuries of evoiving democracy. We preach self-government around the globe, often In cultures 
without our strong democratic tradition. We send our finest young people to risk their lives in far-away 
places in the name of protecting the rights of other countries' citizens to self-determination. Our 
television networks proudly show pictures of voters in Iraq or Afghanistan standing in long lines to cast 
their ballots in their national elections. But those same networks rarely mention that citizens of the 
District of Columbia are denied the right of full self- government. DC citizens pay our taxes, serve in the 
armed forces, and if necessary make the ultimate sacrifice to defend democracy around the world. But 
here at home we cannot vote for full representation in the Congress of the United States. This is an 
inconvenient truth about America, which should be changed forthwith. 


*The views expressed in this statement do not necessarily reflect those of staff members, officers, or 
trustees of The Brookings Institution or of Georgetown University. 
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A strange anachronism . Over two centuries ago when the District of Columbia was created and the 
national government moved to this site on the Potomac, it would have been hard to imagine a thriving 
metropolis in this ten mile square. The new nation's capital was mostly open land with small 
settlements and muddy streets. The census of 1800 counted only about 8 thousand people living in the 
District of Columbia and only about 15 thousand by 1810. The new nation proclaimed itself committed 
to representative government, but the concept of voting rights was limited. Most of the adults living in 
the District would not have been eligible to vote by the standards of the day, because they were female, 
African American (both slave and free) or didn't own property. The few voices protesting exclusion of 
the District from representation in the new Congress were easily ignored. 

Between then and now two revolutions have totally changed the picture. American democracy evolved 
from idea to reality. After great struggle, the Nation abolished slavery and gradually committed to voting 
rights for adult citizens of all races and genders. Over the same period the District of Columbia grew 
from a village to a vibrant city. Its growing population numbers about 646 thousand- larger than 
Vermont and Wyoming— and its vibrant urban economy has a bigger gross domestic product than 16 
states. It is past time to bring the rights and responsibilities of DC citizens up to date. Statehood would 
do exactly that. 

The fiscal viability of the District of Columbia. Twenty years ago, one could have raised legitimate 
doubts about the fiscal wisdom of statehood for the District. Washington, like many central cities, had 
lost population over several decades. Much of the middle class, both black and white, had moved to the 
suburbs, leaving behind abandoned houses, boarded up stores, and distressed neighborhoods. A 
deteriorating tax base and fiscal mismanagement brought the city close to bankruptcy, The situation 
was not a serious as that facing Detroit at present, but it warranted federal intervention. The Clinton 
Administration, working with DC Delegate Eleanor Holmes Norton and a Republican-led Congress put in 
place a "control board" charged with restoring the city to fiscal health. The same legislation created an 
independent Office of the Chief Financial Officer (OCFO) for in the District. The OCFO has had able 
leadership and has been effective in strengthening the District's finances. 

The combination of fiscal reform and a recovering economy led to rapid improvement in the District's 
financial situation. The federally appointed "control board," which I chaired for its final three years, was 
able to declare victory and go out of business at the end of fiscal year 2001. Since then, both the city's 
economy and its fiscal health have continued to improve remarkably. The tong decline in population 
finally turned around. Last year DC population grew faster than that of any state except North Dakota. 
The city weathered the Great Recession far better than most cities. It has balanced its budget every year 
for 17 years, made substantial investments in improving its schools and other services, built up a 
substantial balance In the general fund, and enjoyed high bond ratings. There is no longer any reason to 
worry that the District would not be a fiscally viable state. 
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Other steps toward autonomy and national representation for the District. I strongly favor statehood 
for the District of Columbia, but It may not happen quickly. In the meantime. Congress should take at 
least two steps that partially remedy the anomalous and anachronistic situation of DC citizens. The 
District should have budget autonomy. It should be able to spend its locally raised revenues to meet the 
needs of its citizens without delay or interference from Congress, The District's able representative in 
the House of Representatives should have full voting rights like other members of Congress. 

In sum, Mr. Chairman, I commend the Committee for holding this hearing and urge Congress to enact 
statehood for the District of Columbia. 
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Chairman Carper, Ranking Member Coburn, and members of the Committee, I am Wade 
Henderson, President and CEO of The Leadership Conference on Civil and Human Rights. I 
appreciate the opportunity to speak before you today regarding The Leadership Conference’s 
strong support for providing voting rights and self-governance to the residents of the District of 
Columbia, in general, and for S, 132, the “New Columbia Admission Act,” in particular. 

The Leadership Conference on Civil and Human Rights is the nation’s oldest and most diverse 
coalition of civil rights organizations. Founded in 1950 by Arnold Aronson, A. Philip Randolph, 
and Roy Wilkins, The Leadership Conference seeks to further the goal of equality under law 
through legislative advocacy and public education. The Leadership Conference consists of more 
than 200 national organizations representing persons of color, women, children, organized labor, 
persons with disabilities, older Americans, the LGBT community, and major religious groups. I 
am privileged to represent the civil and human rights community in submitting testimony for the 
record to the Committee - and I want to express my strong gratitude to you for today’s hearing 
and also for your support over the years in the effort to give DC residents a meaningful voice in 
Congress. 

In organizing legislative hearings such as this, I know that it is common to distinguish between 
expert witnesses, on one hand, and affected individual witnesses, or what Congressional staffers 
sometimes refer to as “victims,” for lack of a better term, on the other. Interestingly enough, I 
feel as though I can speak before you today in both capacities. With my twin roles in mind, I 
would like to proceed by discussing what I see as the two basic, fundamental questions that have 
brought us here today: first, why this issue? And second, why this approach? 

Why This Issue? 

In answering the first question, I would like to begin on a personal level. As a lifelong civil rights 
advocate, ! have always spoken out on Capitol Hill on behalf of the rights of my fellow 
Americans. As many of you on this Committee who I’ve had the pleasure of working with know. 
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1 have strived to do so on a nonpartisan basis. And throughout the course of my career, I have 
been fortunate to see changes that have made the nation a better, stronger place, one that is more 
aligned with its founding principles. We continue to break down barriers to equality and 
opportunity for Americans from all walks of life, and now more than ever, our government at all 
levels continues to more closely reflect the make-up of our great nation. 

1 have seen great progress in the District of Columbia as well. When 1 was bom in the old 
Freedman’s Hospital, on Howard University’s campus, the city’s hospitals were segregated 
along racial lines by law. That is no longer the case. 

LeDroit Park, where I grew up and where I now own a home, w'as once an all-black 
neighborhood by law and by custom. Today, however, people of all races and from all around 
the world live in the area as my neighbors and friends. Gone, too, are the remnants of the sy.stem 
of de jure separate schooling that sent me to an all-black elementary school, despite the fact that 
I started grade school after the landmark ruling in Brown v. Board of Education had officially 
outlawed racial segregation. 

Yet one thing still has yet to change for me as a lifelong resident of Washington: in spite of all of 
the progress we have soon, and in spite of all of my efforts to speak out on Capitol Hill on behalf 
of other .Americans, I have never had anyone represent me on Capitol Flill with a meaningful 
ability to speak out on my own behalf. For over 200 years, my hundreds of thousands of 
neighbors in this city and I have been mere spectators to our democracy. Even though we pay 
federal taxes, fight courageously in wars, and fulfill all of the other obligations of citizenship, we 
still have no voice when Congress makes decisions for the entire nation on matters as important 
as w'ar and peace, taxes and spending, health eare, education, immigration policy, or the 
environment. 

And while we DC residents have long understood the unique nature of our city in the American 
constitutional system, and we recognize Congress’ expansive powers in operating the seat of our 
federal government, we are not even given a single vote in decisions that affect DC residents and 
DC residents alone. Without as much as a single vote cast on behalf of DC residents, Congress 
decides which judges will hear purely local disputes under our city’s laws, can overrule how 
local tax revenues will be spent, and has even tried to micromanage the appropriate penalties for 
minor, nonviolent legal offenses. Adding insult to injury, we have even been barred from casting 
a single vote when Congress has decided, in past years, to prevent our elected city officials from 
using our own tax dollars to advocate for a more meaningful voice in our democracy. 

Taxation without representation is enough to make people feel like dumping crates of tea into the 
Potomac River. 

From a broader civil and human rights perspective, the continued disenfranchisement of DC 
residents before Congress continues to stand out as the most blatant violation of the most 
important civil right that Americans have: the right to vote. When it comes to our nation, the rule 
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is very simple: if you don’t vote, you don’t count - and that is true both at the ballot box and in 
the halls of Congress. Without the right to vote, without the ability to hold our leaders 
accountable, all of our other rights are illusory. 

Our nation has certainly made tremendous progress throughout history in expanding this right, 
including through the 15"', 19'", and 26'" Amendments; and in the process, it has become more 
and more of a role model to the rest of the world. The Voting Rights Act of 1965 has long been 
the most effective law we have to enforce that right, and it has resulted in a Congress that 
increasingly looks like the nation it represents. Its overwhelmingly bipartisan renewal in 2006, 
including a unanimous vote in the Senate and only token resistance in the House, stands out as 
one of Congress’ finest moments in many years. 

In spite of this progress, however, one thing remains painfully clear: the right to vote is 
meaningless if you cannot put anyone into office. Until DC residents have a vote in Congress, 
they will not be much better off than African Americans in the South were prior to August 6, 
1965, when President Johnson signed the Voting Rights Act into law - and until then, the efforts 
of the civil rights movement will remain incomplete. 

The situation will also undermine our nation’s moral high ground in promoting democracy and 
respect for human rights in other parts of the world. Indeed, the international community has 
been taking notice. In December of 2003, for example, a body of the Organization of American 
States (OAS) declared the U.S. in violation of provisions of the American Declaration of the 
Rights and Duties of Man, a statement of human rights principles to which the U.S. subscribed in 
1948.' In 2005, the Organization for Security and Cooperation in Europe, of which the U.S. is a 
member, also weighed in. It urged the United States to “adopt such legislation as may be 
necessary” to provide DC residents with equal voting rights,^ The UN Committee on the 
Elimination of Racial Discrimination in its Concluding observations issued on 29 August 2014 
following its review of the United States called for “the full voting rights of residents of 
Washington, D.C. 

Extending representation to DC residents is one of the highest legislative priorities for The 
Leadership Conferenee on Civil and Human Rights, and for me on a personal level as a DC 
resident myself, and it will remain so until it is achieved. 

Why this Approach? 

Mr. Chairman, before turning to a discussion of S. 132, 1 must say that I come before this 
committee today with a great deal of frustration. For decades, DC residents like me have urged 


' inler-American Commission on Human Rights, Stalehood Solidarity Commiilee/Um'led Slates, Report No. 98, ^03, 
Case 11.204 (Dec. 29, 2003). 

' OSCE Parliamentary Authority, Washington, DC Declaration and Resolutions Adopted at the Fourteenth Annual 
Xro/on (July 1-5, 2005), 
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Congress to provide us with the same rights in these halls that all other Americans enjoy. Indeed, 
this is my fourth time testifying on the issue since 2004 - and when 1 appeared before this 
Committee in 2007, 1 was especially honored to sit at this table with the late Secretary .lack 
Kemp w'ho, as always, spoke eloquently and thoughtfully about the need for Congress to correct 
“this unique historical injustice.” 

Yet despite our best efforts, nothing has changed. The last time Congress took up the issue, in the 
111”’ Congress, some advocates even went so far as to accept an amendment by then-Senator 
John Ensign (R-NV) that repealed most of DC’s firearm laws, in order to secure Senate passage 
of a bill to provide DC with a voting Mouse member - even though it undermined the very 
principles that lay at the heart of the bill. But rather than allow that compromise to pass the 
Mouse, opponents snatched defeat from the jaws of our victory by proposing drastic last-minute 
changes to the gun amendment that they knew the city could not possibly accept. Four years 
later, over 600,000 District residents are still left without any meaningful voice. 

That said. I am very grateful to you, Mr. Chairman, and to your colleagues who have joined you 
in bringing the attention of Congress back to this issue. As our nation continues our efforts to 
promote our values abroad, we must always be mindful of the fact that democracy begins at 
home, I believe the enactment of S. 132, the “New Columbia Admission Act,” would finally 
resolve this glaring inconsistency in our system of government, and it would bolster our moral 
authority around the world at a time when it is so profoundly important. 

S. 132 would establish a process for the current District of Columbia to be admitted as our 
nation’s 51“ state. It would begin by requiring DC voters to agree to statehood, something they 
have already expressed support for in the past, and it would lay the groundwork for the election 
of a Representative and two Senators to Congress. Pursuant to Article I, Section 8 of our 
Constitution, S. 132 w'ould define a separate and distinct seat for our federal government, by 
carving out a small area of the current District that includes the White Mouse, the Capitol, the 
Supreme Court, and many other federal buildings. The United States would retain title to federal 
buildings and properties that lie outside of this new district, S, 132 also provides for the transfer 
of legal proceedings from the current District to the state of New' Columbia, where appropriate, 
and define.s the legal relationships between the new District and the new Slate. Because some 
current DC residents would still reside within the new District, S, 132 would allow them to vote 
in and be represented by the state of their most recent domicile. Finally, it would set in motion a 
process to repeal the 23'” Amendment. 

Mr. Chairman, I know that Professor Viet Dinh and former OMB Director Alice Rivlin will 
discuss some of the constitutional and financial issues, respectively, surrounding the creation of 
New Columbia, and 1 am happy to defer to their expertise. But because the issue of repealing the 
23’” Amendment was such a significant part of the discussion in 1993, when Congress last 
considered a proposal to create the state of New Columbia, 1 would like to briefly chime in on 
that point here. In short, opponents of DC statehood have argued that New Columbia cannot 
properly be created through the legislative process alone. 
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While 1 believe that nothing in the Constitution precludes Congress from creating a state out of 
the existing District of Columbia, the existence of the 23”* Amendment - which now provides 
DC residents with three electoral votes in presidential elections - does indeed create an important 
practical consideration. Because a verj' small number of voters would still reside in the new 
District of Columbia, leaving the 23’^“' Amendment intact would create an absurdity in which 
those voters would retain a disproportionately large influence in presidential elections under its 
provisions. These three electoral votes, of course, would he in addition to those the state ofNew 
Columbia w'ould be entitled to following its creation, 

1 certainly agree that the 23'^' Amendment would need to be repealed upon the creation ofNew 
Columbia, and that this of course would have to be done through the regular process by which 
we amend our Constitution. But to opponents of statehood who have relied on this as an 
argument in the past,^ 1 have to ask: so what? 1 do not see this repeal as a particularly difficult 
proposition for lawmakers. In fact, 1 find it nearly impossible to fathom that any lawmakers in 
their right minds, either in Congress or in the states, would stand in the w'ay of repealing the 23''^ 
Amendment if the question were put before them, as the failure to repeal it would only dilute 
their own states’ electoral votes in presidential elections, to the benefit of a tiny handful of voters 
who remained in the federal enclave. 

1 reali^e that there will be a number of other constitutional and practical questions that will be 
discussed today about the creation ofNew Columbia and a separate federal district. As we 
undertake that discussion, I would urge the Committee to consider this; given the principles on 
which the bloody struggle for our nation’s independence was based, I think it is more likely than 
not that our Founding Fathers would have wanted Congress to have extensive leeway to prevent 
the evil of “taxation without representation’’ from ever being imposed on American citizens 
again. In fact, given the current size combined with the second-class political status of the DC 
population today, I believe they most likely would be horrified that Congress had not addressed 
the situation a long time ago. 

Ultimately, I believe that the creation of a new state, as proposed in S. 132, is the approach to 
this issue that moves us closest to the ideals for which our Founders fought. It extends to citizens 
not only full representation in Congress, but unlike some other proposals that have been 
considered in the past, it also extends the dignity of self-governance to which all human beings 
are entitled. 1 am grateful that you have brought it up for discussion today, and I look forward to 
working with you to make it a reality. 

This concludes my prepared remarks. Again, thank you for inviting me to speak before your 
committee today. I look forward to answering any questions you may have. 


’ See, e.g,, Pate, R. ttewitt, D.C. Statehood: Not Without a Constitutional Amendment, 

Lecture 11461 on Political Thought, Heritage Foundation (Aug. 27, 1993), available at 
http://www.heritage.org/rcsearch/leclure/dc-statehood-not-without-a-constitutional-aniendment 
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Mr. Chairman and members of the committee: 

My name is Roger Pilon. I am vice president for legal affairs at the Cato Institute and 
director of Cato’s Center for Constitutional Studies. I want to thank you Mr. Chairman for 
inviting me to testify today; and i want to thank Senator Coburn in particular for inviting me to 
offer a discordant note on S. 132, the New Columbia Admission Act of20!3, which proposes the 
admission of a new, 51'' state, “New Columbia,” created from the present District of Columbia, 
leaving in place as “the District” a tiny federal enclave constituted by the National Mall and the 
land and certain buildings that immediately surround it, which I shall call “New Washington.” 

Let me begin on tw'o practical notes. First, at this point in the 1 1 3“’ Congress, with mid- 
term elections only w'eeks away, I think it safe to say, especially given the history of legislation 
on this subject, that this bill has little chance of reaching the president’s desk. Accordingly, in 
deference to the committee’s time and mine, I will keep my comments short and to the point. 

Second, given that history, and the much longer hi.story during which the District of 
Columbia has exi,stcd in its present form for over 200 years, save for the small Virginia portion 
retroceded in 1 847, there mu.st at this point in time be a strong presumption against the kind of 
radical changes envisioned by this bill. In a word, it strains credulity to believe that the Framers, 
when they drafted the Enclave Clause, imagined anything like the arrangements contemplated by 
this bill. 

Let me turn, then, to substantive issues, starting with that clause, after which I will raise 
three constitutional objections to this bill, follow'ed by a few practical objections. 
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Constitutional Objections to S. 132 

1. The textual objection. The Enclave Clause of Article I, Section 8, reads in relevant part as 
follows: 

The Congress shall have Power To exercise exclusive Legislation in all Cases 
whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of 
particular States, and the Acceptance of Congress, become the Seat of the Government of 
the United States .... 


Clearly, the Framers did not set a minimum size for the .seat of the new government. Proponents 
of this bill have seized upon that point by way of claiming that a constitutional amendment is not 
required for the bill to pass constitutional muster. 

To be sure, the Framers did not set a minimum size for the District. But their mention of 
“ten Miles square,” together with Congress's nearly contemporaneous creation of the District in 
1 790 from ten square miles of land ceded to the federal government by Maryland and Virginia, is 
strong evidence of what they intended — and evidence against the tiny enclave envisioned by this 
bill’s proponents. Moreover, notice that Congress was granted exclusive authority not simply 
over the seal of the government but over the district in which the government is seated, which 
for over 200 years has been far larger than the small area in which the government literally sits. 
Yet this bill would strip Congre.ss of that authority, leaving it with authority over only that tiny 
area in which the government literally sits. 

A further textual objection is rooted in nothing less than the very foundation of the 
Constitution, the doetrine of enumerated powers,' which holds that Congress has only those 
powers that have been delegated to it by the people as enumerated in the doeument — and 
Congress has no power to do what this bill contemplates it doing. The point was well stated in 
1963 by then Attorney General Robert F. Kennedy, commenting on a bill that would have 
retroeeded the District to Marydand: 

While Congress' power to legislate for the District is a continuing power, its power to 
create the District by acceptance of cession contemplates a single act. The Constitution 
makes no provision for revocation of the act of acceptance, or for retrocession. In this 
respect the provisions of Art. I, Sec. 3, cl. 1 7 arc comparable to the provisions of Art. IV, 
Sec. 3 which empower Congress to admit new states but make no provision for the 
secession or expulsion of a state, (emphasis added)" 


' For my Senate testimony on the doctrine of enumerated powers, see Roger Pilon, The United States Constitution; 
From Limited Government to Leviathan, Economic Education Bulletin, American institute for Economic Research 
(Dec. 2005), available at http ://object.cato.org.tsites/cato.org/fiIes/artic!es/CT05. pdf. 

' Letter and Memorandum from Attorney General Robert F. Kennedy to Hon. Basil Whitener, House Committee 
on the District of Columbia (Dec. 13, 1963), reprinled in tlonie Rule, Hearings on U.R. 141 Before SubcommiUee 
No. 6 of the House Committee on the District of Columbia, 88th Cong., 1st Sess. 341, 345 (1964). 
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Regarding the 1 846 retrocession of the small Virginia portion of the original District, that offers 
no real support for this measure since the Supreme Court, when finally asked to rule on the 
question nearly 30 years later in a private taxpayer suit, declined to declare the retrocession 
unconstitutional because so ruling would have resulted in dire consequences given all that had 
transpired over those years, ^ 

I would add only that every Justice Department from the Kennedy administration on that 
has addressed the D.C, statehood question has concluded that Congress has no authority to alter 
the status of the District legislatively — although Attorney General Eric Holder, after receiving a 
similar opinion in 2009 from the department's Office of Legal Counsel regarding a D.C. voting 
rights bill then pending in Congress, “rejected the advice and sought the opinion of the solicitor 
general's office, where lawyers told him that they could defend the legislation if it were 
challenged after its enactment.”^ 

2. The eon.sent of Maryland Ls likely necessary for the creation of New Columbia. As the 

Enclave Clause contemplates, the District was created through the consent of both Congress and 
the states that ceded land for its creation. And the purpose of the cession was made clear in the 
initial act that gave the Maryland delegation in the House of Representatives authority “to cede 
to the congress of the United States, any district in this state, not exceeding ten miles square, 
which the congress may fix upon and accept for the seat of government of the United States.”^ 
Here again we have a single act, for a single purpose. Maryland did not cede the land for the 
purpose of creating a new state on its border. 

Were Congress to put that land to a different purpose, therefore, the terms of the original 
cession would be violated. Indeed, that would be cry.stal clear were it to have happened initially 
rather than more than 200 years later. It would be sheer political mi.schief if Congress and 
Maryland had agreed to the cession for the purpose of creating the District and then Congress 
turned right around and created a state from that grant. Congress cannot do in two steps, simply 
from the passage of time, what it cannot do in one fell swoop initially, a conclusion that is further 
buttressed by Article IV, Section 3, which provides that no new .state may be created out ofthe 
territory of an existing state without that state’s consent. Although the Supreme Court has not 
ruled on a case quite like this, its 8-1 “rails-to-trails” decision just this year rejected a similar 
effort to make an end run around the terms of an original grant.® 

Whether Maryland would consent to the creation of “New Columbia” is an open 
question, of course. There are numerous practical objections that would arise, a few of which I 
will address below. Suffice it to say here that past efforts in this direction have received little 
support from the free state. 


’ Phillips V. Payne, 92 U.S. 130 (1875), 

Carrie Johnson, Some in Justice Depanment See D.C. Vote in House as Unconstitutional, Wash. Post, April 1, 
2009, at A], available at 

http:f7www.\vashingtonpost.com,''wpdyn/contenUarticle/2009/03/3LtAR2009033 104426_pf.html#. 

' An Act to Cede to Congress a District of Ten Miles Square in this State for the Seat of Government of the United 
States, 2 Kilty Laws of Md., Ch, 46(1788), 

^ Marvin Brandt Revocable Trust v. United States, 572 U.S. (2014). 
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3. The 23'^'* Amendment would need to be repealed. The 23^'' Amendment, ratified in 1961, 
provides that: 

The District constituting the seat of government shall appoint in such manner as the 
Congress may direct: 

A number of electors of President and Vice President equal to the whole number of 
Senators and Representatives in Congress to which the District would be entitled if it 
were a State, but in no event more than the least populous State; ... (emphasis added) 

Plainly, those who wrote and ratified the 23"* Amendment envisioned a district of a certain size. 
In fact, the amendment speaks of the Di.strict as “if it were a State,” granting it the number of 
presidential electors it would be entitled to “if it were a State.” But remember, under this bill the 
“District” we’re talking about is the tiny enclave I’ve called “New Washington,” where will live 
perhaps a handful of voters — including the presidential family — who would be empowered to 
select the three electors presently allotted consistent with the amendment’s provisions. The votes 
of such people, vastly more weighty than those of their fellow citizens, cannot be taken away. 
They are guaranteed by the Constitution. To be sure. Section 205 of S. 132 purports to strike the 
amendment’s implementing legislation; but no mere statute can extinguish those constitutional 
rights. The 23’^'* Amendment authorizes Congress to direct the manner in which the District 
appoints electors; it does not allow Congress to eliminate the Di.strict’s constitutional power to 
appoint those electors. 

Practical Objections to S. 132 

James Madison, the principal author of the Constitution, explained in Federalist No. 43 
why we needed a “federal di,slrict,” separate and apart from the territory and authority of any one 
of the states, where Congress would exercise “exclusive” juri.sdiction: 

The indispen.sable necessity of complete authority at the seat of government, carries its 
own evidence with it. It is a power exercised by every legislature of the Union, 1 might 
say of the world, by virtue of its general supremacy. Without it, not only the public 
authority might be insulted and its proceedings interrupted with impunity; but a 
dependence of the members of the general government on the State comprehending the 
seat of the government, for protection in the exercise of their duty, might bring on the 
national councils an imputation of awe or influence, equally di.shonorable to the 
government and dissatisfactory to the other members of the Confederacy. 

Independency runs through that explanation: It was imperative that the federal government not 
be dependent on any one of the states, and equally important that no state be either dependent on 
the federal government or disproportionately influential on that government. 

Neither of those objectives would be met under this bill. Today, Congress has authority 
over the entire District of Columbia, albeit delegated in large measure to the District government. 
That authority would cease under this bill.^ Congress would have exclusive authority over only 


’ See Coyle v. Smith, 221 U.S. 559 (191 1). 
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the tiny sliver of land outlined in the bill — essentially the White House, the Capitol, the Supreme 
Court, and the area including and fairly close to the National Mall. That would make the federal 
government dependent on an independent state. New Columbia, for everything from electrical 
power to water, sewers, snow removal, police and fire protection, and so much else that today is 
part of an integrated jurisdiction under the ultimate authority of Congress. Nearly every foreign 
embassy would be beyond federal Jurisdiction and dependent mainly on the services of this new 
and effectively untested state. Ambulances, police and fire equipment, diplomatic entourages, 
members of Congress, and ordinary citizens would be constantly moving over state boundaries in 
their daily affairs and in and out of jurisdictions, potentially increasing jurisdictional problems 
exponentially. 

But neither would this state of New Columbia be independent of the federal government. 
In Federalist No. 5 1 Madison discussed the “multiplicity of interests” that define a proper state, 
with urban and rural parts and economic activity sufficient and sufficiently varied to be and to 
remain an independent entity. That hardly describes the District of Columbia. Washington is an 
entirely urban one-industry town, dependent on the federal government far in excess of any other 
state. And New' Columbia would be no different. Moreover, as a state, no longer under the 
exclusive authority of the Congress that would now be dependent on it, as ju.st outlined, New 
Columbia would be in a position to exert influence on the federal government far in excess of 
that of any other state. The potential for “dishonorable” influence, as Madison noted, is palpable. 
A district so compressed as “New Washington” would be under this bill would be unable to 
effectively control its place of business, rendering it susceptible to such influence. 

Let me conclude, however, on a note on which 1 began. As we saw when an amendment 
to afford greater representation for the District was put before the nation in 1978, only 16 states 
had signed on by the time the allotted period for ratification had concluded in 1985. Outside the 
Beltway there is little support for even that kind of change. I submit that so radical a change as is 
contemplated by this bill — reducing the nation’s capital to so tiny an enclave — would garner 
even less support if it were more widely proposed. Which brings me to this: With a national debt 
at seventeen trillion dollars and growing once inflation kicks in, with our entitlement programs 
facing insolvency under demographic pressures and unrealistic assumptions, with an internal 
revenue sy.stem fraught with both irrationality and scandal, and with international crises 
weighing upon us, why are we debating a bill with so little prospect of succeeding and with 
problems galore if it did? The Framers knew what they were doing when they provided for the 
seat of government that we have. It has served us well for over two centuries. There are more 
pressing issues before this chamber. 
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Chairman Carper, Ranking Member Cobum, and members of the Homeland Security and 
Governmental Affairs Committee, I am Paul Strauss, the third-term United States Senator 
elected by the voters of the District of Columbia, a position sometimes refeiTed to as the 
Shadow Senator. 

I want to thank the Committee for holding this hearing, and giving me a chanee to speak 
on behalf of my constituents, many of whom are in this room with us today. Permitting 
me, and my colleague Senator Brown to address you today is indeed a historic occasion, 
but certainly not without precedent. 

While Shadow Senators most recently have been associated with the District of 
Columbia’s efforts for full equality and Statehood, they have been an integral part of U.S. 
Senate History. The term “shadow” originates from the common Parliamentary practice 
by an opposition party to form a cabinet in waiting, complete with shadow Ministers, etc. 
The first “Shadow” or “Senators in waiting” date back to the 4**' Congress back in the late 
1 8“' Century. Following an unsuccessful attempt to secure admission to the union for the 
State of Franklin, the residents of the “Southwest Territory”, decided to try a new strategy 
which ultimately resulted in the state of Tennessee. 

In 1796, Tennessee elected the nation’s first Shadow Senators. With lack of clear 
precedent on how to admit new states to the Union, Senator Blount and Senator Cocke 
were given seats on the Senate floor until Tennessee was accepted into the Union.' 

■ See generally, '’Shadow Senators,” Memorandum Report October 9, 1990, Jo Anne McCormick 
Quatannes, U.S. Senate Hi.slorical Office. 
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In 1 835, Michigan’s entry to the Union was stalled by opposition from Southern Senators 
due to its being a non-slave state. Shadow Senators or “Senators-elect” Lucius Lyon and 
John Norvell were sent to Washington to advance the cause of Michigan’s Statehood. ^ 

California, Minnesota, and Oregon also used Shadow Senators to gain admission to the 
Union. California’s entry to the Union was, like Michigan, opposed by slave states 
reluctant to admit another non-slave state. 


And most recently, the Territory of Alaska was represented in the Senate by Shadow 
Senator’s Ernest Gruening and William A. Egan election to office in 1956. Alaska’s 
Shadow Senators were also the first Shadow Senators elected directly by the people of 
their temlory following the passage of the 17*'' Amendment.^ This most recent admission 
gives me hope that a new state could be added to the Union at any time. 


I had the privilege of succeeding Rev. Jesse Jackson, and Senator Brown follows Senator 
Florence Pendleton, the first 2 US Senators elected by DC’s voters. As the 15”’ and 16”’ 
shadow United States Senators respectively, and with due appreciation to the historic 


^ Id. In addition, although unlike Tennessee’s Shadow Senator’s they were not assigned seats on the floor. 
Michigan’s admission into the Union was finally secured in 1837. The U.S. Senate did not require a re- 
election of those previously elected Senators-elect, and on the very day Michigan became a State in 1837, 
the two shadow Senators presented their Credentials and took the Oath of Office that same day, not 
withstanding the fact that their election by the Michigan legislature had taken place almost two years before 
Statehood. 

^ Id. Alaska was also the first Territory to elect a shadow US Representative, in addition to a Territorial 
delegate to round out their Congressional delegation. Prior to its admission to the Union, the Alaska 
Shadow Congressional delegation served as advocates for Alaska’s Statehood. Senator Gruening is, ! 
believe ihe only Shadow Senator to be recognized with a Statue in Statuary Hall. For his personal efforts at 
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nature of this hearing, wc truly appreciate the opportunity to provide this statement on 
behalf of my constituents in the District of Columbia, in support of S. 132, the New 
Columbia Admissions Act of 201 3. 

It has long been recognized by many that the American citizens who reside in their 
nation’s capital suffer from two great injustiees. First, we are denied equal suffrage in the 
national legislature, and second we lack self- determination over our own affairs. 
Admitting the District of Columbia as a State solves both of these problems. In addition 
to providing equal rights to Americans who deserve them, it is a remedy which is fully 
constitutional, legally appropriate, and perhaps most important, morally right. 

I am suspicious of those who claim to support equality for the District, but oppose this 
bill as a remedy, because of the argument that the District shouldn’t be a state because 
historically, it was only meant to be the Seat of the Federal Government. Among the 
historical aspects of our constitution were enshrined the institution of slavery, lack of 
rights for women, and a host of other injustices, now corrected by Constitutional 
amendments, and more commonly appropriate interpretation by independent judicial 
review. 

Since the original 13 colonies were formed, the process of obtaining statehood has been 
invoked 37 times. Statehood can be granted through a simple bill. A bill requires a simple 
Congressional majority and the President’s signature. A constitutional amendment 

ending racial segregation in Alaska back in the !940’s, and securing full equality for his constituents 
through Statehood, Senator Gruening is a personal hero of mine. 
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requires a two-lhirds vote of Congress and the support of three-quarters of state 
legislatures. A constitutional amendment can be repealed, but statehood cannot be 
repealed. 

While the full payment of Federal income taxes is often and rightly highlighted as a 
special injustice imposed on the citizens of the District of Columbia, it must be 
remembered that all other obligations of citizenship are met by my constituents. From 
Military service, to civil service, to jury service, DC residents are full participants in 
American civic life. 

It is unfortunate that equality for an estimated 646,449 US citizens generally receives too 
little attention from this body. To have this manifest injustice opposed by some on an 
overtly partisan basis without due regard to the fundamental rights of my constituents is 
an outrage. Although this issue has been reduced to a battle between differing parties, let 
us be clear. Thi.s is not a partisan issue. This is an issue of American democracy, and a 
representation of our federal government’s respect for democratic values. 

Those who oppose the Statehood bill argue redrawing the boundaries of the national Seat 
of Government conflicts with the historical intent of the Constitution’s District Clause. 
However, the Seat of Government is brought into conformity with a vision that in reality 
more closely resembles the original intent of the framers. The Constitution states the 
upper size limits of the District, but it is silent as to the lower limits. ITistory has shown 


5 



105 


that the District can be shrunlt by the fact that a portion of the District was retroceded to 
Virginia, 


Anyone who spends a great deal of time in the District of Columbia is well aware that 
there is a distinct and separate “National Capital Service Area”, where the Federal 
government maintains its own lands, protects itself with its own police forces and collects 
no DC sales taxes on tran,sactions within its borders. While this bill addresses the need to 
resolve any ambiguity regarding the 23 ”^ Amendment, few, if any, people reside within 
the borders of that federal enclave jurisdiction with the conspicuous exception of one 
prominent family who last time I checked actually voted in Illinois, 

The misguided view that DC exists primarily as an area to house federal representatives 
of the United States is no longer sustainable. The District of Columbia has over 646,000 
residents, and according to the 2013 US Census Bureau report the District of Columbia is 
the fifth fa,stest growing metropolitan area in the United States, From 2012 to 2013, the 
District grew by 87, 265 residents'* and this trend shows no signs of abating. 

At the same time DC’s residential population continues to grow exponentially, the 
presence of the Federal government in Washington continues to decrease. We are no 
longer home to the Walter Reed Medical center, and Federal agencies Iiave been making 
a steady exodus from the District of Columbia for the past thirty years. Even the FBI is 
soon rc-locating out of the Di, strict of Columbia. If Congressional control is so iinportanl 

' The 1 0 Metro Areas with Large.si Numeric Increase: July t, 2012 to July I, 2013 
http:/.>'www.ccii.sus.gov,/nevv.srooni/rcleases/pdf7CB 1 4-5 1__counrymetro|)opest20 1 3tab!es,pdf (Appendix) 
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to (he Federal government’s ability to protect its interests, why do so many of our 
sensitive institutions exist comfortably and without interference in so many fully 
sovereign states? Whatever issues we may have with the functioning of the Pentagon, 
CIA, NSA, no one seems to suggest that their placement in the Commonwealth of 
Virginia adversely impacts the important federal functions that they serve. Although the 
smaller Federal District will still have the majority of Federal buildings, the mere fact 
tiiat some will be housed in the new State should be of no more concern than the 
existence of Federal buildings in all 50 states. Similarly, while many Embassies will also 
now be in the new State, most nations maintain diplomatic property such as Consular 
offices in other States around the nation. New York in particular is home to U.N. 
Embassies and international Consulates, and no one has suggested that the democratic 
rights of that State’s citizens ever needed to be curtailed in the name of World diplomacy. 

The idea that DC’s economy is a product of the Federal presence is also a fallacy. 
Expanding investments in Information Technology and private sector investments 
continue to strengthen our ability to function as an independent economic entity 
regardless of the Federal public sector investment. If anything, the uncertainties of the 
cumher.sonie and poorly functioning Federal appropriation process often lead to greater 
harm to DC’s budget. The almost total shut down of our local budget during the Federal 
shut-down was an ominous hardship which only underscored the importance of an 
autonomous budget process, something accomplished by this bill. 


7 



107 


DC Statehood is fully constitutional. One of America’s foremost constitutional scholars. 
Professor Jamin B. Raskin, addresses the historical and Constitutional legal concerns of 
DC’s status in his pre-eminent law review article Is This America? The District of 
Columbia and the Right to Vote^. This comprehensive survey of the relevant legal 
precedents and constitutional issues is one of the pre-eminent scholarly works on the 
subject of District of Columbia equality, and I ask the Committee’s consent to make it an 
exhibit in the record of this hearing. 

The District has a growing population comparable to several other stales and more 
residents than Wyoming and Vermont. The District of Columbia functions as the legal 
equivalent of a state for most of our nations laws; its residents also pay more per capita in 
federal taxes than other citizens, and sacrifice their lives through military service at 
elevated rates. Yet, since the passage of the Organic Act in 1801, when it comes to the 
basic rights of federal representation and legislative autonomy we are treated as separate 
and un-equai without the basic rights we deserve. 

The struggle for statehood, representation, and autonomy has been ongoing since the 
creation of the District of Columbia. Over the past 200 years, obstacle after obstacle has 
been presented in opposition to granting District residents the same basic rights as their 
fellow Americans for no defensible reason. As we are all Americans, there is no 
defensible justification as to the reasoning behind why Congress continuously prevents 
the District’s full participation in the democracy which Americans all over the nation 

^ Jamie Raskin, Is this America? The District of Columbia artd the Right to Vote, Harvard Civil Rights- 
Civi! Liberties Law Review, Vol. 34, No. 1, Winter (1999) (Appendix) 
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enjoy. Year after year our request for the same rights as our fellow countrymen is 
responded to with senseless arguments and justifications as to why the District should not 
have representation, or statehood, or equality. We are all Americans. We all deserve to 
participate in the democracy our nation’s founders set before us. To deny basic rights to 
the citizens of the National Capital, makes a mockery of our attempts to act as a model of 
democracy for the rest of the world. 

The United States positive influence on the world can be seen in how many countries 
model the systems we have developed and adopted the societal values we espouse. 
However, the United Stales has over time become subject to embarrassing scrutiny for 
not following its own democratic principles. As such, numerous reports from multilateral 
regional organizations have been released such as the Office of the United Nations High 
Commissioner for Human Rights report that the US govermnent is subjecting residents of 
the District of Columbia to human rights violations due to the continuing denial by the 
Federal govermnent of equal political rights to the residents of the District.’’ These reports 
are especially damaging to the credibility of the United States on the world stage. When 
diplomats, such as the ambassador from Belarus, or the ambassador from Germany 
express surprise at hearing that the District of Columbia, the capital of the world’s 
champion of democracy, fails to extend democracy to its own residents and citizens, that 

^ Continving Violations of Equal Political Participation for the Residents of the District of Columbia^ 

Office of the United Nations High Commissioner for Human Rights (2007) ; see also. Statehood Solidarity 
Committee v. United Stales, Report N” 98/03, Case 1 1 .204 (2003); Violations of Equal Political 
Participation, Office of the United Nations High Commissioner for Human Rights (2003); 


9 



109 


is embarrassingly hypocritical.^ ITiis subjects the United States to criticism and acts as a 
model for those countries to justify their own egregious human rights abuses. 

In its report, the U.N. Human Rights Committee, under the International Covenaiit on 
Civil and Political Rights, called on the United States to grant the residents of 
Washington, D.C. representation in Congress.* The Committee also recommended 
providing the citizens of the District of Columbia, at the least, representation in the House 
of Representatives. ** Further, the Organization of American States, of which the United 
States was a founding member, issued a report in 2003 which specifically addressed 
Statehood’s opponents’ arguments that history and the Constitution support depriving 
U.S. citizens equal voting rights. 


In ray time a.s a Senator for the District of Columbia, 1 have advocated for various 
solutions to rectify these injustices. For example, in 2002 1 offered my testimony before 
this very committee on the more limited issue of Voting Representation in Congress for 
Citizens of the District of Columbia." However, the bill that we have before us, the New 
Columbia Act of 2013, fully addresses the issues the District faces with its lack of 


^ htlp://www.wor!d-riglils.org/us/dc human rights lime line.htin (The Republic of Belarus ambassador 
expresses surprise at the status of the people of Washington , D.C, before the world body. The German 
ambassador unofficially queries the US OSCE ambassador about the status of Washingtonians.) 

* Continuing Viol aliens of Equal Political Participation for the Residents of the District of Columbia, 
Offee of the United Nations High Commissioner for Human Rights (2007) 

^ Id- 

Violations of Equal Political Participation, Office of the United Nations High Commissioner for Human 
Rights (2003) (The OAS Report states, “Not only has the Stale failed to offer any present-day 
justification for the Petitioners’ denial of effective representation in Congress, but modern 
development.s within the United States and the Western Hemisphere more broadly indicate 
that the restrictions imposed by the State on the Petitionei-s’ right to participate in government 
are no longer reasonably justified.) 
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autonomy, and preserves the District of Columbia as the Federal Seat of the United Slates 
Government by reducing the seat only to those areas which should be considered Federal 
land. This addresses the concerns of the District in having autonomy, statehood, and 
representation, while at the same time addresses the concerns of those who recognize the 
appropriateness of Federal control of the Seat of Government, while realistically 
addressing the actual boundaries of where the borders of the Federal District really are. 

Therefore, the New Columbia Admissions Act of 2013 is the proper remedy to the 
disenfranchisement of the District of Columbia. 1 request that you move this bill to the 
floor for a vote and give the District the opportunity for equality it has deserved for 200 
years. 

Thank you again for giving this issue of national importance, and a lifelong passion of 
mine, your consideration.'^ It is my hope that our government represent the will of the 
people in granting my constituents that which has been long overdue, that which we have 
been entitled to for the past 200 years; the right to self-governance and representation for 
the tax paying residents of the District of Columbia. 


S. Hrg. 107-555, Voting Representation in Congress for Citizens of the District of Columbia: Hearing 
before the Homeland Security and Governmental Affairs Committee, 107''* Cong. 179-184, (2002) 
(statement by Paul Strauss, U.S. Senator, District of Columbia, (Shadow)) (Appendix) 

1 would like to thank Mr. Oineed Tabiei, a member of my .staff, for his help in researching and preparing 
this statement. 
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Is This America? 

The District of Columhia and the Right to Vote 


Jamin B. Raskin' 


Brirain, with army to enforce her ryianny, has deckred. dial she. 
has a right (not only to uw) but “to bind us in all cases v/haiso- 
cver,” and if being bound in that nianncf is not slavery, then there is 
not such a tiling as slavery upon eartlu Even tlie expression is im- 
pious; for so unlimited a power can belong only to God. 

— Thomas Paine’ 


This Di.slrict had been part of the States of Maryland and Vir- 
ginia. It had been subject to the Consiiuition. and was & part of ihe 
United States. The Constitution had att.achcd to it irrevocably. 
There are steps which can never be taken backward. . . . The mere 
cession of the District of Columbia to the Federal government re- 
linquished the authority of the .states, htit it di<3 not take it out of the 
United States or from muler Uie aegis of the Constitution. 

— Justice sSiithci liind, 0'D(>nO);:hue v. United States'^ 


No right is more precious in a free country than Utat of having a 
voice in the election of those who make the laws under which, 
as good citizens, wc must live. Other rights, even the most ba- 
sic, are illusory if the right to vote is undermined. Our Consti- 
Wtion leaves no room for classification of people in a way that 
unnecessarily abridges this right. 

— Justice Black, Wesber/y v. Sanders^ 


' Professor of Law. Americaji University. Washington College of Law. A.B., Harvard 
Cotlcyo. J J-l.)-. Uafv.-ird Law Schwl. 198V. 

Tiiis is (jijilicatcd to tlic nicnioty of Josephine IhitJcr anU Uavjd A. <ll.l£kc, two 

ehani(rioiis of den«xT.(ey fot ciiiretis of the Dblrict. ‘ilic aoiEior has received t)u‘ hetirfh oi 
UiC views of iitcjiilly hunriieJs of persons bui wemtti like lo give special thaoks to (.'on- 
j’i'cssw7m:*..'i lileuiior itoSmes Noftorr and District ol‘ Coluiiihia Council Ciwhniati LiiiH.'x 
Cixipp hn ih'rir tnvahiaWc supjjon and assisiapcc. Mark Plotkin and Comicifm.iii Kevin 
Chavou.s for ilicir einourAj’emeol. Professor Peter Kaven-Hansen Jor his incisive, snij^i'es- 
lions, and the f >eiin Ji d faculty of the W.ishingtuii College of L.w- 

’ Thomas Paink. Tuk A.MfiniCAN Ciusjs. Humbi-r Omk (H. Cailile 18191. 

•■2J'9 U.S, .IK.. .^41 (1933) (notMinR Downes v. Bidwcll. 182 (J..T. 24-1. 3(.r>-fil 
(J9G1)). 

»376 U.S. 1. 17-tS(1964). 
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Do American citizens have a right to vote for representatives to 
Congress and their state and local legislative institutions? This question 
goes to the very character of our Constitution, but it is more than aca- 
demic in the nation’s capital. Today, more than 500.000 citizens living in 
the District of Columbia"* have no voting representation in the United 
States Senate or the United States House of Representatives, and little 
prospect of achieving representation in either through political channels.* 

Thus far, attempts to secure representation for District residents 
through litigation have failed. In Loughborough v. Blake, ^ the Supreme 
Court affinned Congress’ power to impose a direct federal tax on the 
District, refuting the principle of the American Revolution that called for 
“no taxation without representation" and rejecting the analogy between 
taxation of the disenfranchised colonists and taxation of disenfranchised 
Washingtonians.’ Similarly, the courts have rejected claims that the es- 


•'The 1990 Census counted close to 607,000 District of Columbia residents. Sue Bu- 
reau OF THE Census, U.S. Dep't of Commerce, Statistical Abstract of the UNtren 
States 199? a! 47 tbi- 46 (1997), 

’ District residents have r.cvcr had representntion In ilie I'-S. .Sciutc. Since 1970, iliuy 
inive been in the Jlou.Ae by 8 tfcJcgaic wlii> has no vrne mi fiiMl pass-ige of lej’- 

t.slaiioii, .lilhouj'li she nwy v.ite ili Committee. See 2 U.S.C § 25a (1994) (pfovitliii^r lliat 
the District «t Columbia s-hall l<c rcpfflsrnied by a delejaie to the House of Represema- 
lives), The delegate briefly won the right to vote in the Mouse Coinmittee of the Whole, a 
policy that withstood u viporous legal challenge, but was ullimdiely Isv^ 1 kc^l in 1995 when 
(he Republicans look over Iradei-sinj' of ihe Hou.se. See Michel v. Andersixi, 14 K3d 62'1. 
634 -2,5 (D,C. Oil, 199--1), DiMrict leshicnf.s panicipaic in a liaiiied way in tii« selection of 
cleciofs in the .ptUMidenrlai ftlcciont! college. See 11..S. CoNst. amend. XXin, | 1. 

nni District populace has been complaining about its subordinate stilus siticti the 
District was created in die cightceiiih centuty, In IXOd. the people "were so sensitive to the 
loss of , , , potiliea] rijjhi.s and privilrg?\, tliry pctiinmcd Cemgrejis npim the niatirr, iisiti^f 
!hc,sc words: ‘Wc .shall be rtulnceij to Uiai cotidiinin of winch wc jhilhetiamUy cuinplaiiiod in 
our ehaiges agaiinn Great Uritaiu.”* James Muuk Ku-uiy. .Ss., Democracv on Ditsi'OTiSM 
5N THE Ame»!Ca.n CAntt’Ai. 59 (I93'>). Jhoiest lias contimied with more or le;5.s fervor to 
the present day .md. sifioc the I9b0s, mstdcius have made sonic gains. In 1961. titc Coil- 
.'itiiuiion was amemied to give Distriii residents elecioiAl college, votes in pie.vifknilai 
ideoiioiM. Sev U.S. CoNsr. tiniend XXIll. In 1970. Coiigtess cteateU the jjositioii of non- 
voting delegate. Sec Dislrie! of CoUimbia Delegate Act. flub. 1- No. 91 -405. 84 Stat. 848 
(1970) (codified in 2 U-.S.C. § 2.5(a) (1938)). In mote tcccm years, however, the motrten- 
(kim has Uxn with the District's adversaries. In 1978, Congress p.assisd (h« D.C. Voting 
Righb Amcndmcm. which would htjvc amended llin Cotisiiiution to treat the District ii.S 
thougli it were i! state foi puiposcs of federal teprcssMiijiion. creating two U.S. senator,'! 
and probably one cotigresspcrst.'n. The aiwndsncnt failed after being ratified by only 16 
r.iMa, wiihin the scvcn-yeai stntutory periixl. Ilio Disirkt Council pciliioned Congress tor 
,'H:itcliood tin .Scptcrnlicr 12. 1983. lAii noUsing happened for a dec.idc. The U.S. House of 
Reptcseniaiives look a vote on rlic petition lor siatehenH! for New Columbia in 199.1, but 
leji'cied it by a vote of 277-1.1.7. See 139 CONcJ. Rue. 1110.573-75 (daily ed, Nov. 21, 
.1993). The .Serrate n«-vc! conducted bearings on iIk stateh'.HwJ bill. More recently, the 
popiilatioi: has seen even the rnotJest home lule govcmiticnJ shorn of its power.':. .Sre infix! 
note 17. and accompiinying ic.>;t. 'Ibc 1998 Alinan.ic of American flolitiev Mimincd up the 
p|■ospccI^ io( dniiuKiwtic ch.nige in tbs District with riepres.riug -svenracy. .isseriiiig that 
.siamhood "i.'t .i dead cau-sc. and sdj-goveinment oontiniics in himi only." MKriiAiT BaR' 
ONE & Grant UJtFusA. The Almanac of American Politics 333 (1998). 

‘ 1 8 U-S. (5 Wheat.) 317. 324 (1820). 

^See also Hcald v. District of Colombia. 259 U.S. 114. 124 (1922) (affirming the drs- 
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tablishmcnt of an unclectcd local government in the District is unconsti- 
tutional because it constitutes discriminatory disenfranchisement in vio- 
lation of the Fifteenth Amendment* Still, despite the failure of previous 
constitutional challenges to congressional control, a strong equal protec- 
tion argument is still available to District residents disenfranchised under 
the curreiu regime. 

The denial of rcpreseutalion in Congress locks District residents not 
otily out of their tmtional legislature but also out of what is in a structural 
sense their stale legislature. Article ! of the Constiiutiou commits to 
Congress "oxckisivc Legislation in all Cases whaisoevcf" ovci the Di.s- 
trict that is "the Seat of the Government of the (hiitcd .States."’ and the 
courts have likened the relationship between Congress atid District resi- 
dents to tliat of the .states and Uieir people,"’ Tlius, Ariioricati.s living in 
i!ic District arc the only citizens of the United .Stfitc-s ksday who have 
voting representation neilher in Congress not in ihcir "stale” legi.slativc 
sovereign,’* This break in the dcnmcraiic fabric is cxaceibated by recent 
conorc.ssiunai aciion.s transferring most of the legislative ptiwcr over Dis- 
trict affairs from the District's "homo rule" govcrnniottt to an aiicicctcd 
financial control board.’’ 


of a claim which diaUciuiccJ a local lax statiitc “l«'c.'susc it subjeeiM) resident*; of 
tJic Disitict to taxation witliom rej'ccsent.'Uion''); Oibbons v. District of Coluiuijia, 1 16 U.S, 
‘t04 (! S’{i6) (tiplicKhng Ihc f.'css'cr of Consress. a.s toca! state* Icgislalun^ for Uk Dislricl, to 
liix diiTcrent ci;ts-sr..s of ptoiwfsy nt diffoKrnt rar«J. 

‘AVr Hobson v. Tobriurj. >5.5 p. .'vupp. .195 (fXn.C. 1W,6); art- «/«i Cadiiicf v. hoard 
of Coinm’n, 265 F. Supp. 736 (D.D.C. 1967), 

»U.S. Const, an, I, § 8, el. 17. 
discuii&iot) In/ni Part HJi. 

*' I hr fc.sjttenJs Of ihc .50 stairs are represented in (heir state ktgisltmirtis and, ttirotijjb 
die workings ttf Article I, in Congress. Kcsideiits of Huciio Kico. Guam. Aiiwncnn Samoa, 
liiu) tbe Viigin Jsl.'inds are denied voting rcpnsscutation in Congress, as well as patticipa- 
{ion in the election i>f the president and vice prcsidani, Amber L. Ctnik. Cninincnl. 
SiUfi: C.'j'rjzertj.' t/n«reJ Suilfs 7'rf ruufitil licsUknt) ami ih< Rif;i!t to Vote in (‘ivslileniial 
p;iirii<mi-. 1995 U. L'lii. UoaI, P. 313. 3I5-I7 (1995)- Howesvr. they do have tbe right to 
vt;iif for their own lrgi.sl.aiures. t'oijyjes.s does not govern auy of lhc.se territories diTeeily, 
a.s it does the Dijlijcl. altiiough it iftains plenary power over them. St-e ui. at .116. A fbl- 
ihcr diffeience i-s that rc,siiJeins of these teiritorics ate not tuxt^d by the fedeni govejTimcm, 
while District tcsidcnis arc. .Vce U..S. rorr.rr.. ,vi. I, § 8. ct. t (rcquiriiit; th.'ir federal taxes 
be '•iJiiiform thn'u,'’ho>iI die llniird Slates." but not dte lenitotics), 

■ Di.stfjct tfsldcms prcseniiy hive no voting fcprescr.iaiioii in tlreii four-ycnr old pro- 
siilcntialiy iippoiiitcd UksI "vontrol board.” as it is jiopiilarty known, or in Ihtl Umergcncy 
Transttion.ai Filucational Board of Trustees, ITte eonUol Ixwd v.-.as created by Con,‘ji'ess in 
rcspotisu to a series oJ intcn.viiying fiscal and manaaemcni crises in tlic District govern- 
nieni ,5Ve Di-Sirfct cf Columbia Piiiisncial RcspoiisibiUiy and Management Assisunce Act, 
Pub, 1. No, tO-l-S. g lia). Itv9 .Stat, 97. 98 (1995) Ibcxcin-ifter IXT-RAI {faidiiiE the Dis- 
Utci govciiitiieni in a '’fisial citicrjjvncy.” Ivoffcled by *‘p«rtv.v,ive” misinan.-jgeiuent and 
iiiiablc to tieliver '‘elteciive or efficient services" to residems). ‘Hie .S'atiotud C.ipitjl Kevi* 
taiuaiioii imd Scll'-Govcitimcm Improvement Act of 1997. Pub, I,- No. 10.5-33. 11000* 

1 1773, 1 1 ! st.it- 2.51. 712-87 n'Hy7j, siTcngtlienctl the DCF«A by uansferring most of ihs 
puwcis .)f ibe Mayor And Couiurii of tbe Distnet i>f Columbia to the ramirol bo,wd, To- 
‘.'fdicr, these acts of Conj-’ress cfTectiVciy elided just over two dccadc-s o{ limited liorue rule 
ior the Disiitci of CoiuiTibie. 

Gn November 15. 1996. the contiol board issued an otrkf rre.ni(i|j an l-mcrgriicy 
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Thus, as the twentieth century draws to a close, the District remains 
isolated from the normal practices of representative democracy. It is the 
glaring “anomaly in our system of government, where Che lawmalccrs arc 
chosen by others than those for whom they make the laws," as President 
John Tyler put it long ago.*^ I have argued elsewhere that the American 
polity has been characterized by progressive waves of inclusion and rep- 
resentation, a trend countered by the declining suffrage fortunes of non- 
citizens. But the trend of suffrage expansion has mostly bypassed citi- 
zens living in the District, who have lost much ground since the Republic 
began. 

In both a theoretical and practical sense, the effective disenfranclnse- 
ment of the District is the paradigm case testing whedter all American 
citizens actually enjoy a right to vote and to be represented on equal 
terras. This apparently marginal or parochial issue takes on central im- 
portance for die meaning of American constitutional democracy.'® 


Trarisiiional Educaiion Board of Tmsices and Eraiisfcrred most of the elected D.C. Board of 
bducatioji's jmiwits uj itic new body. This order wa-s invalidated by tlK* tlniled .States Come 
of A,opcais for the Dismet of Coliiiidda Circtiil. which rwicd tisal die control Imrd ex- 
ceeded !i5 fisjignrd sUiiutory pswers by rkkgsling .away its .ntthofity over the puMic 
sclioois in a third parry not ific sui'eiii»icrr<!cnl. SV<r Shivil: v. Dtsliict of Colomhia hit!. 
HesponMi'iliiy v<; Manaiivinent Assistance Anth.. 132 F.3d 775. ?S2-83 tU C- Cit. lyffS), 
Thi.s dcci.tioii letwescnts a smaU vieioty in the rcsistaiKc to aiteiiipts by Conjjrcsi and the 
Cotstt'oi Board in wrest away from Disuict citizens the l.rsc lemiumw of home mle. Ai-r 
fitncmlly Stcpiicn R. Cook. Comment, 7c>!<g/f in liic Districi: Mnnitginri'ril /fcybrvi 
l/ndfr till' of Coitimoin i't/Mru'ial Hfspeniilntiiy iind Mnnngt'mi’iii .Aiv/vm/ir'e Aft. 

■!7 A.v». U. 1... Ri.v, 1)93, 101 3-18 (tjiscrjsssng the D C. Circuit’s opintou in ShotiL and the 
control board’s response). 

■' Kkzlky. Mipra note 5, ;tt 58. 

5'<v litmiii IJ. Kastcin. Ugitl Mii’iis. / -,vj/ Citizens: The Historical. Cansu'iucional, 
oiict Tltciifeticai Meanings o/ Alirii Suffrage. 14 ! U. Pa. L. R£v. 1391. 1392-93 (199.3). 

li' Before Maryland and Virginia ceded Irmtl to Congicis to create the new District, its 
iiihahiuriis vv>icd as icsidcnis of those states. Fven after the cession of die lands to Con- 
(.'res’i in 1791. reshlent-s cmitimied to vote in Maryhiiid or Virginia (depending cii where 
tiwy lived within the District) until 1800 when Conjycss u«k (he reins ‘djrowcr and 
n.'issed the lirM Organic Act. See I'ctci Raven Hansen. The Cotssuturianalily oftJ.t'. Smic" 
hao,!. b(! Of;o, Wash. 1.. Rkv. KiO (lOVI) tliercinaflcr Ravcn-llanscn, D.C .V/fl/ehtWl, 
Thus, Uk; onj'itm! iindcrstJiiding was that Disuici residents were port of wh.it Gerald 
.'sieimiuii lias cnllet). in a different tiMtie.st, ;m “optional electorate. “ Getald L. Ncimnni. 
■’UV Arc tht' Pepiile": Alien Siilfmgc in Gcrnian and Arr.erkan rcfspective, 13 MtCJf. J. 
IsiT. I.. 259. .120 (199'.?). Tlioy could be allowed u> vote in other states or. ihcoreticidly, 
:he:r vniing njdits could bt; iiilowcd i.i wither on the vine. In jitacticc, hy contrast, the Di.!* 
met as a v’ornmtmity has c.vscniiHHy gone two full cctuufu-s wiihotit htiving had a vote for 
rmmil'cr!; of CongicsH. 

'‘'Tlie idea that the currcnl regime is. iinconstitmiona: has mcently caught on. Ott htly 
12. 1998, the Di.siric5 of Columbia Coipo-ratkm Counsel, John Fctren. subnutied rt Petition 
'ijf Redtc.'i.s ol Cncvanct-s demiuiding lull voting rights with the leadetship uf both the 
House of RrpfCMmuuiyrs and the Senate. See Petition lur Redress and (Itre.vaticM Iroin 
Joint M. Perren, Ihstticl oi (2«>luinbia Cutporaiioii Couji-ad to Curiy.ves.s (iulv !?, 1998) (on 
tile with the IJarvtinl Civil Ktglm~Cri’il Lihenies Law Review), rite House reacted by n(- 
i.ic!itii.:t a reiurivtioii to the D.C. appfO{>riati<ms bill fortndcling the Cofixitation Oxmscl to 
espi.M!il stiy fiitiils advocating or liiig.iting on behalf uf the voting right.s of its coii.stiliients. 
Puli 1. U55-.’?';, Uinkunteii. the Cotporation CoHnscl. arsisicti by the Vta,shinj't>ni, D.C. 
:.v.v iHiii o( Covington ami Bulling 4nd this .author, filed Miit ii» ike U.S. District C.’rniit lor 
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llie regime of non-representation in the nation’s capital depends on 
the pervasive assumption that disenfranchisement is structurally required 
or, at the very least, implied by the Consdmtion. This Article challenges 
that assumption, which misreads the terms and meanings of our Constim- 
tion. In fact, the political arrangements set by Congress for the District 
violate the essential norms of the Constitution, denying District residents 
an “equal part in political life” and an “equal stake in government.”’'' If 
the Constitution was ever a political sirailjacket that imposed inequality 
and domination on citizens, the modem Constitution is a freedom charter, 
the democratic social contract of, by, and for a sovereign people, includ- 
ing the people who live in the District of Columbia. 

In Part J, I argue that the people living in the District belong to the 
constitutional community and that constitutional principles, including 
equal protection, must apply with full force to their rights. 

In Part II, I propose an alternative means of challenging the Dis- 
trict's non-representation in Congress: as a violation of the equal protec- 
tion and due process rights of District citizens. I argue that the current 
regime violates the Constitution in the following three ways: 

1. Denial of representation in Congress burdens the equal protection 
and due process rights of American citizens in the District to be popu- 
htrly represented in Congress on the basis of one person-one vote with- 
out regard to geographic residence, a right established in Wesherjy v. 
Sanders'* and subsequent voting rights jurisprudence, as well as the cor- 
relative right to run for Congress; 

2. Denial of representation in Congress burdens the right of Ameri- 
can citizen.? living in the District to be represented in their own state leg- 
islature, which is Congres.? itself, on the basis of one person-one vote 
without regard to geographic residence, a right established in Reynolds v. 
Sims,''* as well as titeir correlative right to run for state lcgj.9lalure; 

3. Denial of representation in Congress to the .sixty-six-percent- 
majority-African American population in the District not only suggests a 


the District of Cohtnibia on Septctnlx-f I S, 1998, seeking injunctive relief against various 
officials in die exccoiivo ami lejjislaiivc branches of government and a declaration [hat 
Congress mus: iinincdiatcly vimlHaic f«H voting rights in Oia District. The case is pres- 
eiidy before Judge l.ouir. I-. 01.»crdoifsT. S<-« Alexander v. Daley, No. 98-2187 {D.D.C, filed 
Sept. IS. 1998). 

'’Runald Dworkin. Ihe ArJupus Vinue of Fideliry: Originalism, Scalio, Tribe, and 
Nerve, 65 Forokam L, Rev. 1249. 1264 (1997). 

[Tjhcrc can be no demixT.tcy. conceived as a joint venture in self-government, 
iink.s.s ail cjiivitcis tire given an opponuoily to play an equal part in political life, 
aiki ihrii tne-^ni not only ,nn equal fiannhise. Imi >»« equal voice .... n’Jhcrc can 
be tiu deoKJcmy so eoncciwU unless people htivc. as individuiils. an equal stake 
in the government. 


'* 376 U.S. 1 (1964V 
‘^377 U.S. 533 (1964). 
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belief in the unfitness of the population to participate equally in national 
life but creates the kind of “uncomfortable resemblance to political apar- 
theid” that the Supreme Court condemned and invalidated in Shaw v. 
Renv.'^ 

Because these propositions allege burdens on fundamental rights, 
they trigger strict soruuny. In Part III, therefore, I consider the three 
kinds of rationales invoked for disenfranchising District residents to see 
whether they are indeed compelling: (1) those having to do with the dis- 
tinctive political characteristics of the local population; (2) those having 
to do with the inherent incompaubility between voting by District resi- 
dents and the District Clause and other constitutional provisions; and 
(3) those having to do with the specific federal interest in promoting 
efficient government in the District. 

In Part IV. I consider the justiciability of these claims under the po- 
litical question and standing doctrines of the Court. I assert that there is 
no political question here because denial of voting rights is a classically 
cognizable injury, and the District population’s lack of access to political 
power virtually guarantees that its disenfranchisement will not be cured 
politically. District residents have standing because they have been con- 
cretely injured by congressional decisions and there tire plainly remedies 
available. 

Finally, in Part V, I close by arguing that the District’s disenfran- 
chisement provides the perfect opportunity for the Court to demonstrate 
that the progression of equal protection and First Amendment principles 
in the twejiticth century ha.s given us a truly demot:ratic Constitution. Under 
this remade Constitution, we must read the structural provisions through 
Che ions of democratic self-government that favors the equal voting rights 
of all people, 

I. The Constitution and the Citizenry of the District of Columbia 

It i.s often thought that the Constitution, in full or in part, does not 
apply 10 citizens in the District of Columbia since they reside outside of 
the fifty states. Thi.s argument was made explicitly before the Supreme 
Court as long ago as 1805,-* and it subtly informs much of the current 
opposition to extending voting rights to people living in the Dhirict,^^ 


»509 U.S, 630, 647 (1993). 

See United States v. More. 7 U.S. {3 Oanch) 159. 171 <1S05) (afgument of coufise!) 
(“When legislating over the disiriri of Columbia, congiess are b'.iund by no constitution. If 
ilicy are, they have violated it. by not pivinj' us a repubiicaii fonn of government.”), quoted 
in Gerald L. Neuman. Anomalous Zener. -IS Stan. L. Kev. i J97. 1226 n. 177 (1996). 

See, e.g.. StcriitN Mark-Man. STATEHOOD FOB THE DiSTRiCT or Columuia: Is it 
Constitutional? Is it Wjsf.? Is it Necessary? 65 (1988). 

(Ijt appeats that the sensibte course is to accept the wisdom of the rounders and 
to maimain the status quo. Wbile Washingtomans may not vote in Congressional 
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But the assumption that constitutional rights do not apply to the District 
is utterly wrong. This fallacy flows from tlie (probably correct) under- 
siajiding tiiat Congress can impose unwanted government structures and 
local policies on the District to the same extent that states can impose 
unwanted local structures and policies ort their citizens. As even Judge 
Mikva, one of the best friends the District ever had ou the bench, ex- 
plained. “when Congress acts in its purely local capacity, courts simpiy 
do not possess the tools or the .standards to police the congressumnl ac- 
tion via anything other than the constitutional strictures ordinarily rippli- 
cahle to state legislative action.”^ 

Whatever the merits of this point in the complicated aftermath of 
Romer v. £va/j.v.“ U is critical to focus on the underlying premise of 
Judge Mikva's argument: general constitutional norms do apply to con- 
gressional treatment of the District’s citizenry — no more .so than they do 
to actions of a stale towards its own citizens, but also no less so. Con- 
gress has the same police powers over the District that a stale has over ils 
communities, but these are powers that must be operated consistent with 
basic constitutional norms. Thus, the vertical supremacy of Congress over 
the District does not in any way imply the legitimacy, much less the ne- 
cessity. of the District population’s non-representation in Congre.ss. In 
fact, the Constitution and its Bill of Rights apply with undiluted force in 
the District. 

The Constitution’s so-called District Clause grants Congress power 
“[i]o exercise exclusive Legislation in all Cases whatsoever, over such 
District (not exceeding ten Milc.s square) as may, by Ces.sion of paiticuiar 
Staie,s, and the Acceptance of Congress, become the Seat of the Govem- 
meni of the United Slates ’’" Tliis Clause did not disinherit the people of 
their constitutional rights even when the Constitution’s .statement of 
those rights refers to people of “the .slates” The .Su|3icmc (.'mm ha.s con- 
sistently found thai tJie Constiiniion. mcluding the Ltill of Rights, applies 
with undiminisbed force to citizens living in tlio Disirici. The Court nutde 
this point emphatically in Cellar, v. Wilson,"^^ in which it upheld, under 
Article III and the Fifth and SixUi Amendments, the right of criminal de- 
fendaut.s in the District to a jury trial. Despite the fact that the relevant 
constittiiional text focused exclusively on the “states.” the Court found 


elections, they have in exchonse for this right received the multifold benefits of 
living in the nation's capita! . . . . fn exchange for these benefits. District residents 
have adopted the entire Congress as their representatives. 


“ Thiiicil Stales V, Cohen. r.2d 128. Hf»(D.C- Cir. 1984) fMikv.t. C, concurring). 
^517 t!.S fi.’.O (1996) (fcprc.sinitins the jjioposilioii that governoicni may not single 
out a ceiiaiji ci.l^s of cili/ens for sekertiw: or hosiile ifcalincnt under the The case 
may pio'idc sohice to Disiricr residents rcsisiiiia selective or discununatosy law?.. 
=^l,!..S.i:ON.';T.aii-l.§S.cl. 17. 

” 127 U.S. 540(1888). 
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that “(tjhere is nothing in the history of the constitution, or of the origi- 
nal amendments, to justify the assertion that the people of this District 
may be lawfully deprived of the benefit of any of the constitutional guar- 
antees of life, liberty, and property . . . 

To be an American citizen living in the District is still to be part of 
the constiiutioual "People” of the United States ideulified in the Pream- 
ble and Article I. No one on the Supreme Court has been more eloquent 
on this point dum Justice Sutherland, who explained: 

The District was made up of portions of two of the original 
states of rhe Union, and was not taken out of the Union by ces- 
sion. Prior thereto its inhabitants were entitled to all the rights, 
guaranties, and immunities of the Constitution .... We think it 
is not reasonable to assume that the cession stripped tliera of 
these rights.*® 

The Court had made the same point in 1901, emphasizing that the crea- 
tion of the District did not, and could not. subtract constitutional rights 
from the people who already had them as residents of Maryland and Vir- 
ginia: 

The Constitution had attached to [the District] irrevocably. 
There are steps which can never be taken backward .... Tlie 
mere cession of the District of Columbia to the Federal govem- 
menc relinquished the authority of the states, but it did not Cake 
it out of the United States or from under the aegis of the Con- 
stitution. Neither party had ever consented to (hat construction 
of the cession.” 

The land of the “District" that is the “Seat of the Government of the 
United States" originated with the slate of Maryland,*^ and the people 
w'ho came to live, and come to live, in the District did not — and cannot — 
lose their status as equal American citizens. 

Some have argued ihai the Constimiion applies generally in the Dis- 
trict but that the Fourteenth Amendment Equal Protection Clause, which 
protects persons against discriminatory action by the “states.”' has no 


Id. i\ 550. Here, ihe Coun foued ihe jury right to apply despite the fact that the 
.Sritij Amerdmein provides that ‘‘in ail criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial, by an impanial jury of the state and district wherein the 
crime shall have been commined . . . 11.5. CONST, amend. VI. 

O’Dojioghue V, United States. 289 U.S. 5J6. 5^ (19 j 3) (finding that, unlike territo- 
rial courts, the local courts of the District of Colombia aic Article III courts for consfitu- 
tionai piiqjnHCs). 

•' Id. !i! 5-1 1 (quoting Downes v. Bidwcli, 182 U.S. 244, 260-61 (1901)). 

The Virginia iKjthofts of die District, then known as the county and town of Alexan- 
dria. wore irtroccilcd in 1846. See Raven-Haosen. D.C. Statehood, supra note 15. at 169. 
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force there.^‘ However, the Court has already detennined that the Equal 
Protection Clause protects District residents against actions by Congress. 
That point was made powerfully in Bolling v. Skarpe,^^ the unsung com- 
panion case to Brown v. Board of Education,^ in which the Court struck 
down racial segregation in District of Columbia public schools. Because 
Congress is not a state covered by the Fourteenth Amendment, Brown did 
not autotnaticaHy invalidate race segregation in District schools. In 
Bolling, however, the Court adopted a reverse incorporation doctrine by 
which the most significant equal protection nonns embodied in the Four- 
teenth Amendment come to apply in the District of Columbia through the 
Fifth Amendment Due Process Clause.^ The Court, therefore, applied to 
the District its long-established “principle 'that the constitution of the 
United States, in its present form, forbids, SO far as civil and political 
rights aie concerned, discrimination by the general govcninu'-nt. or by the 
states, against any citizen because of hi-s race.*"^^ Tlie C!ourt hii.s contin- 
ued to assume that Fifth Aniendinenc l>ue Pioce-s,s ('lansc a.ssjmilates 
fundamental equal protection principles for the protection of Washingto- 
nians.* 

11. How the District’s Disenfranchisement in Congress and by Congre.ss 
Burdens Fundamental Rights 

PopultiT sovereignly through consiiiuiional channels is the basis of 
American democracy. Our Declaration of Independence proclaimed the 
“self-evident Truths” that “all Men are created equal, that they are en- 
dowed by their Creator with certain unalienable Rights," and that gov- 
ernments “dcrivle] their just Powers from the consent of the Governed,"^’ 
When Madison drafted the famous Virginia Resolutions of 1798, he in- 
voked the same spirit, arguing: ‘The people, not the government, po.ssess 
the absolute sovereignty.”^* This constitutional vision was first recog- 
nized by die Supreme Court in 1819, when Chief Justice John Marshall 


The Fourtecfith Amendmcm provides ihai "nor shall any State . . . deny to any per- 
son vvitliin its junsdiedon the equal protection of the laws.” U.S. Const, intend. XIV. 

“347 U.S. 497 (1954), 

»347 U.S. 483(1954). 

^ While the Court noted (bat Fourteenth Amendincnt Equal Protection and Fifth 
Amendment Due Process Clauses are not identical in substantive coverage, they overlap in 
significant ways: although equal protection and due process are not “always irtiercliange- 
able phrases . . . discrimination may be so unjustifiable as to be violative of doc process." 
Id. at 499, 

“ }± (quoting Gibson v. Mississippi, 162 U.S. 565, 591 (1896)). 

« Sec, e.g., Washington v. Davis. 426 U.S. 229 (1976); Shapiro v, Thompson, 394 U.S. 
618 (1969). 

”The DccLARArto.N OF iNDEpj-MDrNCK paia. 2 (U.S 1776). 

” A Jonathan Ei-liott, Tjik Deu.o ts ih tiis .'>itvr.8.M. Statk Convcntions on the 
Adoption or the F-ederal CoNsrtrtnioN 569 (photo, reprint 19ST) (Jonathan ElliOt ed., 
1886) (hereinafter ELLtOT’s Deb.aTES]. 
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opined in McCulloch v. Maryland: “The government of the union ... is, 
emphatically, and truly, a government of (he people .... Its powers arc 
granted by them, and are to be exercised directly on them, and for their 
benefit. 

To be sure, there has also been the opposite tendency in the Ameri- 
can republic to define the nation as a compact oi siaxes to which the peo- 
ple themselves are no pany.^ But the Civil War and sub.sequcnt constitu- 
tional changes destroyed the seces.sionist philosophy that the Constitution 
is a mere contract anrong state governments that each may withdraw 
from at will. The Civil War established that the Constitution was formed 
not by the states but by "the people.” Pre.stdent Lincoln reasserted the 
people’s ownership over the Constitution and the nation in the Gettys- 
burg Address, with his poetic rendering of our polity as “government of 
the people, by the people, for the people.”^' As Garry Wills reminds us, 
President Lincoln “was not just praising ‘popular government,’” but 
rather “was saying that America is a people addressing its great assign- 
ment as that was accepted in the Declaration.”^* 

The Recon.siruction Amendments brought democratic equality into 
the heart of the Constitution, replacing the white man’s compact of Dred 
Scon v. Sandford^^ with a document that belongs to all the people, at least 
all the citizens within the definition of (he Fourteenth Amendment, This 
revolution enabled the Warren Court a century later to tear down racial 
franchise barriers. The idea of a living democratic constitutionalism in 
service of popular liberty now pervades the philosophy of the Court, 
Consider Justice O’Connor's stirring words from her opinion in Planned 
Parenthood V. Casey: 

Our Constitution is a covenant running from the first generation 
of Americans to us and tlien to future generations. It is a coher- 
ent succcs.sion. Each generation must learn anew that the Con- 
stitution’s written terms embody jdea.s and aspirations that must 
survive more ages than one. We accept our responsibility not to 
retreat from interpreting the full meaning of tlie covenant in 
light of all of our precedents.'" 


” IV u,.s. f-nviiL-fii):»i6.jr)4-05(i3iy). 

“Ihc ilieojy or "cornpavi'’ fwivnne^d by Uie seceding »iurint; this Civil War. 
Tlisy riif'.uecl ihiii ihe niiiioM ws.s unthing more lhan a conl'filerauon u! "sovftreign states” 
tiounci only by a paci fioin which each e.-onitJ wiihtiraw ai will. .SVc* ^ewrally OwCY Wjlls. 
A! Tur Wosos ih.m RtMAOE Awcrica < 

■*' [d. at 1 45 (ijootiRg Abraham Lincoln's Gettysburc Address). 

60 U.S, (19 How.) 393 <1857). 

»• sns rr s 8i3 ooi noovt 
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Because citizenship and its attendant liberties are a birthright under the 
Constiludon/^ because Congress can make neidier slaves nor nobility here,** 
and because “the people” are the sovereign constituting authority, equal- 
ity of voting rights among citizens is inherent, inalienable and indispen- 
sable. 

The organizing theme of the following three doctrinal inquiries is 
that American citizens who live in the District belong to the constitu- 
tional community which ratified and, at least hypothetically, continues to 
renew its consent to our Constitution. Washingtonians have never surren- 
dered their place as members of the constitulional community and must 
be considered equal members of it. The vast majority of Washingtonians 
are citizens of the United Slates,*' members of the constitutional “peo- 
ple" whose voting rights are not optional but mandatory under the Con- 
stitution.** In the past, suffrage expansion has occurred following politi- 
cal and military struggle, both through constitutional amendinents and as 
a result of active judicial intervention. Throughout the twentieth centmy. 
the Supreme Court has repeatedly removed barriers to enfranchisement, 
even when these barriers were thought for generations to be perfectly 
natural or necessary. T})e Court has invalidated grandfather clauses,*’ ex- 
clusionary white primaries,^ state poll taxes.*' rc.strictions on the voting 
rights of citizens serving in the anned services,** unnecessarily long resi- 
dency requirements,” disenfranchisement of citizens living on federal 
enclaves,” prohibitively high candidate filing fees,” rnalapportioned Icg- 


U.S, Const, amend. XIV. 

■^Tfje Thirteenth Amendment bans "slavery" and “involuntary servitude’’ in tbt United 
Slates, U.S. Const, amend. XIO, § 1. Anicle I prevents both Congress and the states from 
granting “any title of Nobility." U.S, Const, ao. I. 5§ 9-10. 

For a demographic breakdown of the District population, see SureaU or the CeN* 
sus, U,S. Dep’t of Commerce, 1990 Census of Population, SociAt. and Economic 
CHAR.A rrERWrJ«:s. Dlsirict or ros.uMWA<l993) 

■'* iVe U..S. CoNsr. an. IV. § 4 (the Repubik.an O.wranty Chixxc): anwiuJ. V (protcet- 
iiij; life, libeity and procerty iigain-st deprivatioti witboiit dtie process): amend. IX (.sutinj 
tiiiU enuiiienninn o! ccn^iin rigtHS does not deny fuhrr rights i.-taieicd l>y "the jwijplc"); 
aiiieiid, XiV (esuiblisliing etju.il protertioii for all pcisous): .snifnil, XV (pfoteoltiig ih't 
njthts o; "citizeiH’' from tacial di.senfrandiiictnciiiK arnetid, Xi.X (ptotctiin;,; tlic njihts of 
Vilizciis" to vote iri’iuillcsti t;f >r.st; anieisd. XXIII {creating a iitcchanisni for District 
tesidenta to vote in ptf-sidcnii;)! election.".!: .anicnr}, XXIV {prultihilin;! denial t« "citi/.en.s ' 
ijf ibc nghi 111 vote on gioonds ot failure to pay a poll tax o.- any other kiritl of in-\); iiinentl 
XXV! {jirodrciiiii’ ihc righi of all "ciiizcns." at least i:S years »iM. to voie). 

’’iW- C/iriim'v. United -States. 238 U.S. 347 (191.“)). 

Tenv v. Adam!.. 3-15 U..S.461 (1953); .Smith v AUw-righi. V \ U-S. 649 {194.-1)-. 
Nixon V. Omdon. 2K(i U.S. 7.3 (1932); Nixosi v. Jfciiidon. 273 U.S. 536 (1977). 

.SVc H.‘iii?rr v Virgiiii.T .Stale Bd. of nieciiOHS. 3S3 U-S. fi63 ( 1966). 

.'iVe- C.-triingion v. Rash. .3S0 U-S. 89 <1965). 

” See Dunn v, Dluinstetn. 405 U.S. 330 (1972). 

See Evans v, Comman. 398 U.S. 4 19 (1970). 

» See Bullock v. Carter. 405 U.S. 134 (1972). 
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islative districts,* and gerrymandered districts witli majority-minority 
populations.^ 

These cases are not random or scattershot. They renect a trajectory 
of progressive political inclusion that has transformed the original re- 
public of “Christian white men of property.”* Alexis de Tocqiicville saw 
and understood this dynamic of constant progress toward the ideal of one 
person— one vote and tjniversal adult suffrage. He wrote that “[cjhere is no 
more invariable rule in tlie history of society: The further electoral rights 
are extended, (he greater is the need for extending them; for after each 
concession the strength of democracy increases, and its demands increase 
with its strength.’’* 

However natural, fixed, or structurally determined we may think the 
regime imposed on the District to be, it is completely contrary to this 
constitutional dynamic. In the words of Kenneth Kat^t, “(tjhe substantive 
core of the {fourteenth) amendment, and of the equal protection clause in 
particular, is a principle of equal citizenship, which presumptively guar- 
antees to each individual (he right to be treated by the organized society 
as a respected, responsible, and participating member.’’^ 

A. The Denial of Congressional Representatives to the District Burdens 

its Residents' Right to Be Represented in Congress on the Basis 

of One Person-One Vote as H-ell as the Right to Run for Congress 

The one person-one vote principle is the heart of modem voting 
rights jurisprudence. The question is whether it extends to citizens living 
in the District. The original formulation of the doctrine in Wesberry v. 
Sanders in 1964 was Uiat each citizen must have an equal voice in 
choo.siiig membera of the United States Hou.se of Kcprcscuiaiives wiilioiU 
respect to geographic residence.^' The (7oun struck down a Georgia suu- 
me ilni! malapportiomuJ Mou.se districts to suclr an e.xtom that certain ur- 
ban districts had up u> iltrec times a.s inany voters vviUiijj them as rural 
di^UTic’t.s imd Ihii.s one third of their righifu! infiiiciice.'^ Tlie logic of this 
ruling was that representation in Congress is a right that belongs to the 
people, not the states, and that government nray not use political geogra- 


Kfiyaotus v, sims. 377 U.S, 333 ({‘>64): WVsherry v. Sandm'. 376 i (!%«)) 
’’,Vtv Mi!K;r V, .lohiisoti, 515 U.,S. Shaw v, kirno. 509 U.,S. (>30(199;^. _ 

” Chi isUjj;li<:'t rSiHier. 7?t«.' AtMtivan h'eoplc a Chrimon Whit.' <Vfc'fi ttj /•'ny/tV ly.' -Va^- 
/rai.’f and in Cohnutl <in<S Early Nciwnal Americu. ut Vofl.NC .x.m* tuc .Si'iiu r 

OF AMUtiCAN ULMC-trHACV {9 (Donald W, Hvgcfsed.. 1992). 

2 Ali:x!S ni:- 'rocotjrvu.i.i:, DrMc>cx.\C¥ in A.Mr.Ric.\ it) (Hiiitpi RiadUry cd. 4', 
Henry Reeve uans., Knopf 3946) (1840). 

“ Kenneth L. Karst, Furevtond’ Equal Cititenship: Under the Fourteentk Amendment, 
91 Harv.L. Rkv. 1, 4(1977). 

See Wesberry, 376 U.S. al 7-8. 

See id. ai 7. 
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phy or cartoprapfiy to dilute the representation of the people, much less 
to rope off ;m entire community of Americans from the franchise/’ 

The Court rejected Georgia’s argument that there were no constitu- 
tional problems with imbalanced districtpopulalions so long as the state 
itself maintained the proper level of representation in Congress.*^ It was 
not Georgia the stale which bad a right to representation in Congress, but 
the American citizens living in Georgia. Justice Black, writing for the 
Court, found that denying citizens not only a vote but an equally potent 
vote for their representatives contradicted the principle of popular repre- 
sentation; 

To say that a vote is worth more in one district than in another 
would not only run counter to our fundamental ideas of demo- 
cratic government, it would cast aside the principle of a House 
of Representatives elected "by the People" ... it was population 
which was to be the basis of the House of Representatives.'’’ 

To define ‘'population" as the basis of representation in the House 
"meaii-s that as nearly as is practicable one man’s vote in a congressional 
election i.s to be worth as much as another's.’’'^ Therefore, the Court 
made it clear that in territoria! districting, the Constitution does not toler- 
ate any discrimination agninsi voting rights Uased on a citizen’s place of 
residence or geographic location. Describing the Constitutional Conven- 
tion. Justice Black found tluit "lo]nc principle was uppermost in the 
minds of many delegates: that, no matter where he lived, each voter 
should have a voice equal to that of every other in electing members of 
Congress."’’ 

The principle of popular representatiort on the basis of one person- 
one vole requires serious ailenticm to the clfcci of voting turangeincniii 
not only on individuals but on political ratnoriiies. As the Court put it in 
Goinildon k IJghiJboty "(l]hc (Fifiotnih] Amendment nunitics .sophisti- 
cated as well ns simple modes of discrimination. In Davis v. Bande- 
mt'r, wliich involved a challenge by Democrats in Indiana to a Republi- 
can gerrymantler of state legi.slative di.strict.*c. the Cuujt found clalm.s of 
sy.steniuiie group vote tlilmion ju.sticiablo and held that an equal protec- 
fiot) violation exists "vvlicjt; the electoral system substantially disadvan- 
tages certain voters in their opportunity to influence the political process 


id. at 13-14. 

id. at 14 (‘The House of Representatives, the [Constitutionaij Convention 
agreed, was U) represent the people as individuals, and od the basis of complete equality 
for each voter.”). 

“ Id, at 8-9 (emphasis added). 

“/d at 7-8. 
at 10. 

“ 364 U.S. 339, 342 (1960) (quoting Lane v. WJsoH, 307 U.S. 268. 275(1939)). 
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effectiveiy.”'” Sucb a violation can be shown by evidence of “effeedve 
denial to a minority of voters of a fair chance to influence the political 
process.”™ 

The central issue i.s whether the principle of political equality, 

elaborated on behalf of American citizens living in states, should apply 
to American citizens living in the District. Should District residents be 
considered part of the .sovereign “People of the United Siate.s” or “several 
States” for purposes of representation in the House of Representatives 
under Article 1 and. by analogy, in the Senate under the Seventeenth 
Amendment? Or should District residents be treated like inhabitants of 
federal territories for Article I purposes? The structure of the American 
republic, the character of the District and its origins in the states them- 
selves, the radical difference between the Distiict and the territories, and 
an unbroken line of constitutional authority all argue for treating citizens 
who live in the District as being rights-bearing members of the same con- 
stitutional community as citizens of the fifty slates. 

1. States, Territories, the District, and Other Federal Enclaves 

In the United States, the people, who are the organic .source of all 
constitutional and political power, have designed three kinds of govern- 
mental entitic.s through which power is to be e.xcrcised; states, territories, 
and the federal enclaves, such as the Di.strict of Columbia. 

The states are the basic components of the republic. Article IV, Sec- 
tion 3 gave Congress the power to admit new state.': “into this Union.” 
and Congress ha,s seen fit since 1787 to admit thirty-seven new states. All 
of them were former territories or districts of prior .states, and all joined 
the Uitiuti on an equal fooling wiih the original thirteen stale.s. 0(}cc a 
former posso.ssion becomes a .'itate. it immediately su-hieves all of the 
same privilege.^, righis, and responsibilities tliai the othci states ctijoy.^' 
The ino.sf important dynamic in t):c strnchiral history of the Union is its 
constant e-xpansioa; the number of states has almost <|u.idrupk’d since the 
nation wa.s formed. 

In the American system, territories arc designed to be the principal 
states-in-training.’- In 1784, Thomas Jefferson, the leading figure in map- 


^^ 478 U.S. 109, l33(!9S6i- 

'■V.-J'. 

"Tliv .SiiprciiH' Couri tiu?. found t}iai Congress' power to aJiaie m-w suites it, limited 
hy ;h<- hoot!!).': iUk'hhic such ilwi it cjinnoi aiucls comltiions or. riaiehootl <idrrii.s- 

sioiis ih;‘i wi'uid 1-^ unfunstitutiona? as applied against any of t!to c.iiit«n<: sutos, 6tv Coyli; 
V OM.ihajijii, 2a J tt-S 559 tl'.Hl) (iiiviiiidannc a conyressiswiaJ efiori tu cumiitiOH Okl.i- 
liDiiii's iiJiias.sicii rn It.e U):ioi; ur. iis aceeptanci: of the l iiy oiXnithiie .is its st.ilc capita I ). 

"Oiiicr than Tesas, which was an indepcHdeni republic wheu il was to the 

iJiiior ill ] S-iCi. and Vcrnit'!:!. Kfiuiicky. Maine, and West Virginia, whicli were fouiioJ out 
nl' f si.sliii;; slates, rverv oilier si.iie tr. join the Union has been a ictiiiot y. .Vt’<' B.si.ak- 

tlit'Ot.i'ill iNTfSI'iSi IH INiBV Sn.MJV Ot .STA llUIUOtJ i 2 1 .S • ! 9 
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ping out th«^ regime: governing the lemtm'ics, dcvcioj>ed a “blueprint for a 
lerritorini system” that envisioned the Temtorics “as vast areas of land to 
he sealed by rugged individualists imo autononious political comniuin- 
lies with ;m ingrained democratic tradition.”” This idea, cnihodieti in the 
congtcssiotKil ordinances of 1784, 1785 and 1787, was to encourage set- 
ileniem. exp'and the Uniott, and proliferate the number of states so as to 
jircvcn! anyone under the flag from being governed permanentiy as a 
subject of the national government instead of as an equal citizen: 

The Jeffersonians viewed the rerrilorial system as a scheme of 
colonization that would temporarily operate in a given area only 
until it had reached a minimum population and after its inhabi- 
tants had experienced a brief tutelage in self-government. Dur- 
ing this ininsiiory statu.s, Congress would organize the govern- 
ment through ih(* passage of organic legislation. Once the citi- 
zens of that area had learned the ways of democracy, the terri- 
tory would then be admitted as a full and equal member of the 
Union.” 

Under Un.* Jcffersonitin conception, the teiriioiics arc not a kind ot 
iiTiperia! real estate acqui.sitton but a national trust licld by (.‘ongres.s in 
the name of the people of the territory who. in maitct of course, will ei- 
tlrer leave the arrangement ar, the l^’liiIippiiiCJi di<i or achieve “.stnichood a.s 
a iriatter of right.” Their readiness for aJiuission i.s to be evidenced by 
three .simple factors: (.)) achicvjng some mininium population thre.shold 
(it was set in the Northwest Onlittance of 1787 at 60.000 free male in- 
Intbiinnis); (2) a demonstraiioti o! .siu:ce.ssful experience with de.iJK>ci' 2 !iic 
self-govenimciU; and (3,) a showing that a majority of voters in the aren 
earncsily dc.sitc statehood.” 

In tlic juridicjd context, the Supreme Court has linked the power to 
acquire, new lands and territories with Congress’ power to admit new 
staie.s.'^ In D/vd Scvii, Cliicf Justice Taney proclaimed in the strongest of 
terras the temporary and transitional nature of colonial governments in 
the tenitories,” emphasizing the Jeffersonian concept of states-in-waiting: 


(1984) ffieicinaher Breakthrough FsoNf ColoniausmJ. Siegenerclly id. at 120t-44. 
’’/J. at nn. 

id. at 1 1 t5-l7. 

See American los. Co. v. Canicr. 26 U.S. (12 Wheat.) 5U (1828). 

^ Drsd Scott V. Sandford. 60 U.S. (19 How.) 292 (1857). 

Then; is crtiainly no jw'vci given by the ConMitulJon to the Federal Government 
to estabibh or inainlain colonies bordering on the United States or at a distance, 
to be nilcil .ind govt-.iTicd .'it Jis own pleasure, nor to enlarge its territorial limits in 
any way, except by the admission of rtew' States. 


Id. at 446. 
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The power to expand the territory of the United Slates by the 
admission of new States is plainly given; and in the construction 
of this power by all the departmeats of the Government, it has 
been held to authorize the acquisition of territory, not fit for ad- 
mission at the time, but to be admitted as soon as its population 
and situation would entitle it to admission. It is acquired to be- 
come a State, and not to be held as a colony and governed by 
Congress with absolute authorityd^ 

Unlike the territories, which arc constitutionally designed as tran.si- 
tory entities, the District is structured as a pennanent constitutional fea- 
ture,” The District Clause vests all power in Congress over “[sjuch Dis- 
trict (not exceeding ten miles square) as may, by Cession of particular 
Stales, and the Acceptance of Congress, become the Seat of government 
of the United States.”*'^ The purpose of this Di.slrict is to guarantee fed- 
eral police power control over the capital city and lo liberate the national 
government from a potentially crippling dependence on the states,*’ 

The Supreme Court has been clear that the District inhabits a differ- 
ent constitutional space than the rerritorics. The Coun's position is that 
the District is itol a territorial .student of democracy wailing for eventual 
graduation to statehood but rather the campus of democracy itself, the 
residential home of the government which models democratic life for the 


Id. ai <147 (emphasis added). To be sure, ttierc has been a conirasling and minority 
view of the territories linked with Alexander Hamilton's "vision of a pennanent American 
colonial empire.” from Crii,OHiAn.sM. s.v/jr«'r note 77.. niis vision became 

ascendant during tho period nf iaie-ninekertih vemury expansionism, which “pro- 

duced a radical depamm- frotti the oiigiiiaJ design of mi/wAvir cuUmialistn gcaii;d towards 
the admission of Stales lo .an es-seniinlly inipei;jl)r<( sclionic bast'd on the liion existing 
I'.uropcan onxiel of peiTnanciit colGnial adnunisuatiun for ilur economic beiwlil of tJie mc- 
Ufi]ioiis.” It!. Ilnx view (Irioeu tlic incvnability of .siaiciir«n! lot i.x»ss«:ssif.it:.s.. As hcumoi’ 
John C Spooiici of Wisconsin put in ’'Ncvcf since, ttie fotirsilalioin of this Gtivcfnnicnt 
have we in (lie ucquisiiion i.>f tenitoiy p.inJ ;!ie .sh^'iitest afieiiiioii lu the ciiiixenl of the 
governed, ’■ id. at ! Alihoogh this concepcoti. fortunately, remnins satmicrged in law, it 
did receive a chibioits i'on.sliiJtioaai enriorsciuciit in the so-c.ilird Imular Ctucf, which 
dovised an explicitly tacisl Uirhoiomy between ■'incotjMir.ifed’' .and ''nofi-incorporaled'' 
Icti itories, .Wt Oooley v, t.lniteiS Slates. iS;i U.S. 151 (1‘>U!); Downes v. UicIw-eU, 1H2 U..S. 

(1901); De i.inw v. flidwell. I$2 U.S. I 11901); see <ils>> Hkeakihkoijoh I-rom Co- 
i,CiNl.vi..i.s.st. iupra non? 72. ai 1173 ii.l.aj tiJrovKJing citations lo otlier J’i.utlur Cosco). Ac- 
coidiij® 10 lliuM? c.ascs. inccrporaiccS tcrriiorics de.tofvc both the rij.'i» lo statehood ;uk 1 the 
fill! foice. of the Goftsiittition, whtk? the uninooiporaicd tcrrsioric.s over-teas, mtinhired by 
"ahen peojdc,” do noi flRii.vKTHitot.'OH from Coi.omai isw, supia. at 
"Thus, a half remuiy atiet the United .States jrfceiaiiiied the iiiadmissibility of iin- owner- 
ship of pet.'ioflt.. it affirmed Us atccpiaiiee of tlic corilemporaaeoii:; r;iifOj!can concept of the 
owniT'diip of peoples." Id at n?-1-25 (quoting Jose A. CabtaiKts. Cinzcr.ihtp aiui iht: 
Amrnr.nt bmpirr. Wl V. l'.\. 1.. Kr.V. iWl . -IS? ( 1978)). 

Ti,‘ 5 ,ay ihai iJu- nistrief as ,-i consiittitiona! ciiiity is de.signcd to be pernmiient should 
li'it lie confused with ihe argumcm lhai ihc t'oimdarics of Uic Divuict ate h.eeJ and uti- 
ch.Tiqtcabk'. .V>-r Raver. Hansen, D.C. Hiatchaotl, supra note i5. at 167-7.5 (rcruting ifie 
(ypifcii ■‘I'uetl fontf anti "lixcd function" arauments agaiivsi siaidiiKxi). 

‘HJ.S. CoNST.art. I, § 8,cl. 17. 

•' discussion infra Part IIl.B.l. 
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niition’s citizenry. In finding that Fifth Amendment due pix)ce.s.s of Lnw 
applies to District but uoi ierriiorial residents,*^ Justice SuUjerl.ind wcitt 
to great pains to separate District re.sidcms from inhabitants of a temtory, 
whicli he defined a.s “no inchoate state”*’ in a condition ‘“of pupilage at 
best”'*^* and a “'mere dependentf ] of the United States/”*’ 

Justice SiUherland described the differences between tenitories and 
the District, stating that “lt]he District is not an ‘ephemerar subdivision 
of die 'outiying dominion of the United States/ but the capital — the very 
heart — of the Union itself, to be maintained as the ‘permanent’ abiding 
place of all it.s supreme departrncrus/'^’ 

Becau.se the .seat of government is thus designed as a permaneni and 
integral vTsjicct of Ihc constiiuiional smicture, it cannot, in its entirety, 
become a state even if the three Jeffersonian conditions of population, 
democratic experience, and popular desire are met.®’ 

There are two possible an.swcrs. One is negative: District residents 
are like residents of the tenitories before statehood and simply have no 
way to vindicate their right to representation short of moving, The other 
is that District residents arc, for all practical and constitutional purposes, 
more like the residents of the fifty states and simply need Congress to 
find the appropriate mechani.sm for their rcjircsentatioo. 

In fact, Dt.strici rcsiiloiii.s share all of tiic essential characteristics of 
citizens of the states. Like .state residents but unlike territorial residents, 


.5tt’ O’Doiioghuir v. Uniicd Stales. -80 U..S. 5l<i (193.1). 

tJ. at 531$ (tiuoiing Kx patif Morfaii. 20 F. 29S. 305 (W.D, Ark. JSS3),l, 

/tl, (qiioiia;; Kelson v. l*nlicd Slaio. 30 J'. 112. 1 L’> (C.C D. Of. IJiH?)). 
fil (qut«tn{{ Snow V. Unjicfi .Suies, Jt5 (IS Wall.) 317. 370 { IS73)). 
ww.u5.39 

A,‘! sinichood advocates argue. Congress could tedraw itie boundaries of llsc Dtsincl 
rin<l cede ibt cxcltidcd arras to tlic aiatc of New t?t>lumbia. 5 *y Janiin B. Uaskto. 
fi'ort. Dtinioffocv. anJ tim Otstrici: Thr Stajfhotxi .39 CaTM. U. L. Rev, 41 /. 4?.3 

(l<l<JU); Raven. Hansen, 1>.C. S/ou-WW. mpm note I.S. iLnvevct. iIk Hvwsr of ReprcSf-tiuv 
{jvtts voted such a propos.il down by a two to one mnrjiin in 1993 and the .Seimie tiever 
even conudeitid it. 'Hic sifuciuial political obstacles to siatchowl fur New Columbia sccui 
insupiTiable tmLiy. One can intaginc iJie disfaviw with which conseivative or Bgnu i.n» sl.iles 
wsMild consider the creation of the most liberal state m the Union-- a 100% uiboii. niujority 
African Ain>*.nc.tii -Mate Me.inwhilc,- larger states would scr no leason to dilute ibcir frsc* 
tjfin of legislative 'Kiwcr any fuicher for a small .stne; tlie weMcrn Mates svmild see lUMhitig 
in it for diem; and f,o on. In addition, tnaiiy menibcrs of CoHjfess, such as C«nyressw«'>iiiiin 
Constance A, Morelia of M.irylaiid. take the posiilcHi dial the Cou-Sliuitioii effet, lively b>r* 
bid.s creation of a new sliiM out oi ilic District, emphasizing that W;ts!ii(igtyii, D.C., ‘’does 
not l'elor)j> to only a frw of uiii residents, but to all of our citizens as Ifio seal of our Nu- 
liorui C>ovcrm».c»i-'‘ J 39 Cv.no. Rue. H10.568 (daily cd. Nov. 21._ I'>93) {stalrmcr.i of Rep. 
MofC.ila). More itt the ptiiiii. even on a shrtmken basis, the Disliit' would snii have some 
pi'opk living within it, a point pressed h.afd foi oilier reasons by statehood oppotscnls like 
Ailiim Kiiriitiid. Sve Adam H. Kiiriand, ntrtism Kkeiohc, ConirtnnioiMl Hcjliiy, omf f'o- 
lilkvl /?<.'.vp<>(t>f.bi//r>-; The Tniublin^ Coiistiiiiiioiuil Cottstrqueiu'ifx of Ac/nVvni^' /).t. 
Suufhooti by Simple Ix^ixlatton, 60 Gf.o. Wash. L. Key, 475 (1997) Whether or nnt ih it 
i.Kt ictiites ihe argument for '.taidioad. it still leaves the problem of diseiUiaiicliiscmont ot 
] )ii(ncl re:,!«kntr. a-, a constitutional ftiazk that needs lo be solved voi its own ictais 
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they pay federal taxes, indeed more per capita than most states.** LiJee 
state residents but unlike territorial residents, they vote for president and 
vice-president-*® District residents are counted in the national census.®® 
Tliey are governed by the Jaws of the United Siatc.s and were part of die 
original thirteen states. They fight wars, are drafted into the military, and 
have lost many men and women in foreign battles.®' They are treated like 
residents of the stales for federal diversity jurisdiction purposes.” The 
principle of one person-one vote applies within the District to the reap- 
portionment of die District’s Council.” 

No right is more fundamental than the right to vote, which is die 
right “preservative of all rights”®^ and the right that establishes people as 
first-class citizens deserving of public respect and equal membership.®* 
But intertwined with the right to vote is the right to run for office as a 
candidate and, at least theoretically, to serve as a representative. Indeed, 
the right to vote and the right to run imply one another since the “funda- 
mental principle of our representative democracy” embodied in the Con- 
.stitution isS that “the people should choose whom they please to govern 
theni-”®* A law that gave women or racial minorities the right to vote but 
denied tlieni the right to run for office would violate both their right to 
participate fully and the right of the voters to choose them as representa- 
tives. 

The citizens of the District cannot be confined to the role of con- 
senting spectators in other people’s political and governmental process. 
They have the right to become active agents in shaping national public 


” “Today. Di-strict residents pay over S3 billion annually in Federal faxes at the fourth 
highest per capita rate in the Nation without full democratic reprcscmation.” 139 Cono. 
Rec. H 10,569 (daily eil, Nov. 21. 1993) (staierient of Rep. Vento). 

" S'ee U.S. Const, amend. XXni- 
^See 13 U.S.C. | 191 (1994). 

*' ‘“nie District of Columbia sustained more casurities during (he Vietnam War than 
10 Stales and more killed in action pei capita than 47 Slates . . . more District re-sideiiw per 
capita fought in ihu Persian Gulf War than 46 other States.” 139 CoNO. Ric. HiO,569 
(daily ed. Nov. 21, 1993) (statement of Rep. Vento). 

” See National Mut. Ins. Co. v. Tidewater Transfer Co.. 337 U.S. 582 (1948) (uphold- 
ing federal court jurisdiction between citizens of states and ciiizcns of die District of Co- 
lumbia under the Di-strict Clause Federal Statute). 

”5c« D.C. Cooa Ann. § l-i308(c) (198!). 

Vick Wo V. Hopkins. 118 U.S. 356, 370 (1886) (“{Voting] is regarded as a funda- 
ntental political right, because (it is] pteservativ’e of all rights."). 

Justice Blaukmun observed: 

(T)!ic right to vote is acvt'tdcd exiraordinafy treatment because it is tn equal pro- 
tection iiTius. im eximonJinary nghi: a duzen cannot lii>|>c to achieve any mean- 
iitji'ii! dcgH'C of iiiclividiial (volifival equality if giamet! an inferior right of partici- 
pation in the f.iolitica) ptoccss. Those denied the vote ate relegated, by state fiat, in 
a most basic way to second-class status. 

Flyer v. Doc. 457 U.S. 202. 233 (198!) (Blackmun, J.. concurring). 

* Poweil V. McCormack. 395 U.S. 486. 547 (1969) (quoting A.cxancJer Hamilton, in 2 
Cluot’S Dedates, supra note 38. at 257). 
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discourse and debate, a right that includes the possibility of running for 
Congress and serving. Yet District residents have no meaningful role in 
Congress' constitutional functions, such as approving budgets, regulating 
interstate commerce, ratifying presidential impeachment, and passing on 
Supreme Court and other judicial nominations. They arc, for all practical 
purposes, not actors in influencing the course of national legislation and 
public policy. 

U.S. Term Limits v. Thomton^^ underscores the constitutional im- 
portance of the people’s unirammeled right to run for public office. In 
U.S. Term Limits, the Court struck down Arkansas’ effort to limit its 
House delegation to three terms in office and its U.S, senators to two 
terms in office by denying affected incumbents a place on (he ballot. The 
Court held that this rule violated the Qualifications Clause, which re- 
quires only that House members mu.st be at least twenty-five years old, a 
U.S. citizen for seven years, and an inhabitant of the state, and that 
senators be at least thirty years old, a U.S. citizen for nine years, and an 
inhabitant of the state.’® 

The Court reasoned that Arkansas had placed an extra qualification 
on congressional candidacy, falsely restricting the field of candidates. 
The Coun invoked against this restriction “an egalitarian ideal — that 
election to the National Legislature should be open to all people of 
merit” and found that thi.s ideal "provided a critical foundation for die 
Constitutional .structure.”’* The Coun further found that state-imposed 
term limits violate the sovereign “right of the people to vote for whom 
they wish,” a right that “belongs not to the States, but to the people.”'*’ In 
language strikingly relevant to the .situation of the District, the Court up- 
held “the direct link (hat the Framers found so critical between the Na- 
tional Government and the people of the United States.”'^' 

Thus. District residents arc part of “tJie People” who seek, among 
other things, to “form a more perfect Union, establish Justice” and “se- 
cure the Blessings of Liberty to ourselves and our Posterity.”’®^ Yet the 
question remains whetljer they should be treated functionally as pan of 
“the People of the several States" referred to in Anicle I. Symmetry of 
approttch would argue for just such an intcipretation, but there is a fur- 
ther, more fund.'imcntnl reason, rin.* provisions of tfio Cou.'itiuitiori must 
be read together, and ul! of the ivlevani piovisions ,'«ni case prrctuli.'nt.s 
.since the Equal Pioiectiou Clau.se entered the Consiitution hariTJonizc on 
one theme: District residents must be treated with equal respect by gov- 
ernment and must enjoy the same federal rights as citizens living in 


5 14 U.S. 779(1995). 
See id. at 779. 

”!d. 

'«W. at 820, 871. 
fd. at 822, 

U.S. Const, preamble. 
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states. Thus, just as it would be unconstitutional for states to strip citi- 
zens of their right to vote in congressional elections, it is unconstitutional 
for Congress to disenfranchise the citizens of Washington. 

because the guarantee of the Hqual Protection Clatise nppJie.s to citi- 
zens living in the District, they must receive equal benefit from "ilic prin- 
ciple sokmuil)' embodied in the Great Compromise — equal representation 
in ilio House for equal numbers of people.”*"^ If ilie House i.s the {leople'.s 
body, constituted on the basis of population witliout regard to geographic 
rosidencc. ihc {rojiiilalion of Anterican citizens living in the Di.strict nuist 
bo included in its constituency. If it is true, as Justice Black wrote, that 
the principle “uppermost in the minds” of the Framers was that “no mat- 
ter where he lived, each voter should have a voice equal to that of every 
other in electing members of Congress,” then the current regime in the 
District plainly violates the one per.son-one vote right to “fair represen- 
tation."*'^ 

Hundreds of thousands of American citizens have lost their right to 
be represented because of the place they live. This arrangement cannot be 
reconciled with Wesberry's articulation of a general right of popular rep- 
resentation in national govemnjcnt. Justice Black wrote: 

No right is more preciou.s in a free country than that of having a 
voice in the election of those who make the laws under which, 
as good citizens, we must live. Other rights, even the most ba- 
sic, are illusory if (he right to vote is undermined. Our Consti- 
tution leaves no room for classification of people in a way that 
unnecessarily abridges that right.'^^ 


2. Popular Representation in the Senate 

The principle of democratic participation also requires representa- 
tion of District residents in the U.S. Senate, even though tliat chamber 
was or iginnily designed, as pan of the Great Compromise, to be the body 
of the representatives of the states raiiier than the people. 

Yet, {hi,s origtfud sharp dichotomy between the people’s chamber and 
the states’ chnntiH’.r has been muled, if not completely wiped away, by the 


WesUerry v. Sander.-;, 376 U.S. 1, 14 (1964), 

Id. at 10. 

Id. at 17-1 8 (emphasis added). Justice Black went on to quote James Madison: 

Wild Tin; to N: itic electufs of the {FlcUeral Representatives? Not the rich more 
than Uu- pooi: not the learned more than the igtiorani; not the haughty heirs of 
diiiinguishu'd n.nnics. more lliafl the h'.nnbkr sons of obscure and unpropifious 
loniinc. 1‘he electors arc to Uc the gicat l>ody of the pccpic of the Uni ted States. 


Id. at 18 (quotingTHK Federalist No. 57 (James Madison)). 
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Seventeenth Amendmetil, Ratified in 1913, this amendment shifted the 
mode of selection of senators from designation by the state legislatures, 
(he original method specified by Article I, Section 3, to election by the 
people of the states.'®® The purpose of this change was to remove the se- 
lection of senators from cormpt state legislatures and place it instead in 
the hands of the citizenry. The Sevemceoth Amendment was directly 
partemed after the mode of popular election of House members provided 
for in Article I. Section 2. Thus, although senators are still selected 
statewide, the basis of selection has shifted to the people. As the Su- 
preme Court put it in U.S. Term Limits'. 

[f]oliowing the adoption of the 17th Amendment in 1913, this 
ideal [of popular government] was extended to elections for the 
Senate. The Congress of the United States, therefore, is not a 
confederation of nations in which separate sovereigns are repre- 
.sented by appointed delegates, but is instead a body composed 
of the representatives of the people.'*” 

The constitutional move to popular election of Senators brings “the 
[jcopk” of the Disirici again within the appropriate electoral community 
by placing constituiionai emphasis on equal participation in national 
government by all citizcirs. Thjs point is reinforced by the dual nature of 
oongrcssioiuii power over the Disirici.’®® 

3. The Unlawfiilness of Denying Representation to Citizens Because 
the District Is Directly Under a FederalJurisdiction 

One might argue that, even if the Equal Protection Clause generally 
applies to die District, the right to vote docs not extend to citizens who 
have freely chosen to live on a federally governed jurisdiction like the 
District of Columbia because a citizen’s right to vote In state and federal 
legislative elections depends on his or hc’r choosing to residt* on the ac- 
tual land of a state. But this argument, as a categorical proposition, has 
already been squarely rejected by the Supreme Court, and the residents 
or potential residents of literally thousands of federal enclaves, all except 
for die District, have won the constitutional right to participate in federal 
elections.'*^ 


Site U.S. Const, amend. XVIl. 

“"SiaU.S. 779.821 (1995). 
iVf di.scmsion in/iu Pan 11. B, 

"•'* Sr<' CafJ .Sir.wi. NiMc. I'ederel Eiicl(ivg.^~Thfvuglj itn Looking CloK-'i—Dutkly. !5 
.5vjiAC-u;a-: 1.. Hnv, 'ISA. 7.S5 (••Under (the federal cncbvej piovisimi, ilif 

giivc-rjiiiiciii ncijiiifcd more liian 5.00U fKjrccls over which if exercises cxchisive jtiiis- 
diiiiiois. Over I'oiiy -ne bsili’.cr fhaii Washington. P C. Others are only as bi(;, as a single 
building ”). 
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In the watershed case of Evany v. CornmanJ^^^ the Supreme Court 
struck down Maryland’s diseufranchisement of American citizens living 
on the grounds of the National Institutes of Health (“NIH”), a federal 
enclave in Montgomery County, which borders the District of Columbia. 
The NTH campus was built on land donated to Congress by Maryland in 
1953.'” Citizens living on theNIH grounds continued to vote “apparently 
without question, for another 15 years’’”^ in Maryland, just as residents 
of the seat of government continued to vote after Maryland and Vir- 
ginia’s gift of land in 1790. What ended the practice was a deci.sion 
holding that a resident of a federal enclave was not a “resident of the 
state” within the meaning of the state constitution."^ That state case set 
the stage for NIH residents to make an equal protection challenge to the 
removal of their names from the voter rolls.’" 

In Evans, the Supreme Court considered Article I, Section 8, Clause 
17, the provision that enabled Maryland to transfer to Congress both the 
land used for NIH and the land used for the District of Columbia. Just as 
itiis Clause gives Congress power lo exercise iegislaiiuii over the District, 
it I’Uint.s “like Authoriiy over ail Places purchased by the coiiscnt of the 
1 .ogislalure of the Slate in which the Same shall be. for the Lreetion ol 
I'Oits. Mtigazines. Af.senal,s, tlock-Yonis and other needtul Binldings 
, . . The Court agreed with Maryland tiiat the Nlfl federal cnciiivc. 
like the District of Columbia itself, "is one of the places subject to . , . 
congre-ssional power.”’*'^ 

However, the Court did not agree (hat the federal character of the 
NTH enclave obviated Maryland's obligation to grant citizens living there 
the constitutional right to vote and be represented. On the contrary, by 
disenfranchising people living on NIH grounds, Maryland was breaking 
“the citizen's link to his laws and government,” the connection that “is 
protective of all fundamental rights and privileges.”"’ The Court thus 
applied strict scrutiny to determine whether the suffrage denial could be 
sustained.”* 

Maryland asserted that its compelling interest was “to insure tiiat 
only those citizens . . . intere-sted in or affected by electoral decisions have a 
voice in making them,"'” a poicocially valid interest. It argued chat NIH 


‘">398U.S.4i9(J970). 

Hce id at 421. 

.‘tor Koycf v. B.xinl of l-lecfion Supetvisors. 191 A. 2d •J-lfi {.Md I9G3). 

'’•'lii Octobci J96S. the Pcnnnneiu Board of Rv^i'iry of Moui^omery County an- 
nounced piihiicly that ptrrsons living on NIH giogiids faikd to meet the st-Ue constitutional 
residency firijiiircmcni .'iiid y.fiuld be renioved from the county's voter roils. Ste Evans, 598 
U.S. at 419-20. 

U.S. Const, an. I. § 8. cl. 17. 

Evans. .398 LT.S. at 420. 
at 422. 

Id. 
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residents were “substantially less interested in Maryland aifairs than 
other residents of the State because the Constitution vests ‘exclusive 
Legislation in all Cases whatsoever’ over federal enclaves to Con- 
gress, It cited several state supreme court cases that denied suffrage to 
federal enclave residents on the grounds of the preemptive priority of the 
“exclusive Legislation” Clause from Article But die Supreme Court 
was not satisfied with this blanket textual appeal to the fact of federal 
control over the enclave because both the law of voting and the character 
of federal enclaves had changed over time. It found that “['vjhile it is true 
that federal enclaves are still subject to exclusive federal jurisdiction .... 
whether [NIH residents] are sufficiently disinterested in electoral deci- 
sions that they may be denied the vote depends on their actual interest 
today . . . 

The Court Chen canvassed the “numerous and vital ways in which 
NIH residents are affected by electoral decisions,” including government 
policy concerning crixmnal justice, spending and tax decisions, state un- 
employment and workers’ compensation laws, auto rcgi.stratioti, family 
and probate matters, and public education.'*^ 

Meanwhile, for differences between NIH residents and state resi- 
deuis, Marytaml couhl j'oini only u» (he fact iliat NIH rc.sitlenis ilid no! 
pay real propcjiy taxes ihat made up u large part of Maiyknul public 
.school financing, wouki not have paid county pensonal ta.xes if itiere were 
niiy, wi*re exempt from .=.ervicc in the .state militia, and were cxcnifU froiu 
the .Slate’s compul.sory education law.'^ The Court considered flic.se dil- 
fcrences “far more iheoiclical than rcai,”'’* and found fluii they "do not 
come close to establishing that degree of disinterest in electoral decisions 
that might justify a total exclusion from the franchise.'”^* 

In summary, the Court emphasized that the federal enclave re.sidents 
had the same interests in voting that they had before the land was trans- 
ferred from Maryland to Congress; 

In their day-to-day affairs, residents of the NIH grounds are just 
as interested in and connected with electoral decisions as they 
were prior to 1953 when the area came under federal jurisdic- 
tion and as arc their neighbors who live off the enclave .... 


Id. ill 423. 


at 423 -24, 

See id. 31424. 

id. at 424-25, 425 ii.5. 
!ti. fll 425. 

>^ld.aiA26. 
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They are entitled under the Fourteenth Amendment to protect 
that stake by exercising the equa] right to voteJ^ 

With tliis democratic logic rooted tn the “equal stake" of federal enclave 
residents in public decision making, the Supreme Court invalidated every 
state law in the country disenfranchising residents of federal enclaves. 

Evans obviously has untapped importance for bringing the right to 
vote to the District. It establishes as a textual and structural matter that 
Congress’ “exclusive Legislation” authority over federal enclave resi- 
dents does not presumptively destroy the constitutional imperative of 
voting rights for all citizens. On the contrary, enclave residents presump- 
tively maintain their right to vote in both federal and state elections. 

Under Evans, government denial of an enclave resident’s voting 
rights triggers strict scrutiny under the Equal Protection Clause and can 
only be sustained if iljerc is a compelling interest effectuated by narrowly 
drawn means. If Uie government proposes as a compelling interest the 
neccs-sity of assuring that voters have a real interest in government policy 
and federal enclave residents categorically lack such an interest, the test 
of the validity of this proposition is the grounded and fine-grained in- 
quiry into whether the enclave residents have an “actual interc.st today’’ 
in “electoral decisions."*-* 

Thi.s is a clarifying framework for analysis. Even though they live in 
a huge federal district. D.C. rc.sidents axe American citixens who have a 
general jiiieicst in every significant tiatioital decision made by Congress 
and a sjjccific imeresi in congressional legislation regarding the District. 
Indeed. bot:au.sc Congress Is both their federal and state Icgislaiure, lltey 
have nwre of an interest in its dciibe-iaiions than the people of any of the 
states.'” 

Any argument that DLstrict residents lack sufficient interest in their 
“state” or national affairs to be represented in Congress must fail. Indeed, 
as a much larger population with far more serious challenge.^, the com- 


Id. 

III. i\l 42‘». 

PiMrict icddcnis. who have cxpcricucctl botii criiiw waves niid unpafalkleU levels 
of have a [nofoiimJ in ronsrc'CNtoti.it pass.'*;. 5 C ul both letleial jiml 

SVM f.'Miniii-'i) l.nvi, Tlie t>ircirki of O’iijinbia has tiic hitrhest liicaorrodioo utc. in llic 
eonntO'. f<nir limes the .iverage. Ilic seiflcnccs ate Uk? kmi-’est in !hi? ctiniiiry — 

itiiee limes ihe n.itionaJ average, i'tv Vincent SclihaWi, Thit Monil Ct^da Should he 
.'/O'lWo/e, \V.\si!. Post. .Scpl. J4. 1997. at <:.8. Cjiven flue Disihct tcsitknu {my mote ihait 
5^ biiJion it yeaj in ijnes and that both their fnieral and xtau budjjets are passed by 
Con"ici.s. Uic;e is a deep inietcsl in congtcssioiwl spttniling .anil u».\iia’, decisions. Becanse 
Congress is the state Icf'islaturc. and does not hesitat? to legislate for the Disiiivi. the 
pciipK: have a powerful iniercst in being re{»ese»(cd when il eoinc.s to kypsialion ib.ij 
ai'lecis Mate- micnipJoymeiit and worKcn’ compensation laws, auto rcsisuatioo. hitnily and 
mallets. i>iui pntilic education. Moreover, Dislrkl residcr.tv have all of the. fV’det.ti 
intctjcsii ihut odict American citixen.s have in congrcssioimi rcptc-scntaiion: inietcsis in 
fcotioiuic policy, social kgisiation. m.titcfs of war and peace, and urban |V)iic> 
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manity of District residents has a stronger argument for regaining the 
right to vole than the nearby residents of NTH did in 1970. The fact that 
District residents live not within the political boundaries of a state but 
within the political boundaries of a federal district is immaterial. The 
whole trajectory of the one person-one vote cases is to insist that sub- 
stantive political rights must trump the administrative consequences of 
governmental line-drawing and classification. 

B. Denial of Representation in Congress Burdens the Right of American 
Citizens to be Represented in Their Own State Legislature 

Congress is both a national and a state legislature. Under Article I, it 
govenus the United States as a nation and the District of Columbia as a 
state. Thus, Congress’ banishment of voting repre.sentatives from the 
District effects not only federal disenfraDchisement of citizens living in 
the District but disenfranchisement from their own state legislature. 

Congre.ss plainly acts as a state legislature when it governs the Dis- 
trict. Courts have always described Use relationship in tho.se terms. In 
1932, for example, tJie Court in Atlantic Cleaners & Dyers v. United 
States'^ wrote that Congress possesses over the District “all the powers 
of legi.slation which may be exercised by a state in dealing with it.s af- 
fairs, so long as other provisions of the Constitution are not infringed,”'^' 

A.S the state legislature govenjing the District, Congress must re- 
spect, as best as it can, the principle of one person-one vote in the con- 
stitution of it.s membership. In a sense, the whole people of the United 
States are the sovereign community which forms this .state government, 
yet all parts of the sovereign community are represented in it except the 
people of the Di.strict. It i.s as if the rcpre.sentatives of forty-nine states 
and the District were the state legi.slaturc for Delaware but die people of 
Delaware had no representatives in their own state legislature. 

As a general matter, to have the people of the fifty states sending 
representatives to a fifty-first state's legislature is undoubtedly odd, but 
this Is the inescapable cost of having the federal legislature act also as the 
state legislature for the District. This anomaly makes it all the more ur- 


'W286 U.S. 427(i9.>2} 

id. at 435; .w oho l,:apitai Tcadion v. Hof. 174 U.S. 1. 5 (1899) ClCongress] may 
exercise within ihi: Disirici .»)! k'rislaUvc powers that the legislature of a sure might exer- 
cise within (he stale . . Metfopolitan R.R. v. District of Columbia. 132 U.S. i (1889). 

It is undouhicdly true that the District of Columbia is a separate political coimnu- 
nity in a cenain sense, and in that sense may be calkd a stale; iwt the sovereign 
power of Uiis qualified state is not lotlgcd in llie of tlie Difictci ol 

Columbia, but in the govcmnienl of iJje Uaiied Siaii's. Its siipteiiu’ l<•p,i■.l;^livo 
body is Congress. 


Id. at 4. 
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genl that Congress admit the District's representatives. It is unsuitable to 
have every American citizen represented in the District’s state legislature 
except American citizens who live there.*^ 

State legislatures are subject to the principle of one person-one vote 
popular representation. Just a few months after its holding in Wesberry. 
the Court in Reynolds v. Sims struck down malappontoned state legisla- 
tive districts in Alabama. Chief Justice Warren reaffirmed the principle 
that citizens may not be deprived of their voting rights based on resi- 
dency: “Weighiiiia the votes of citizens diftereiitly, by any method or 
means, merely b(xau.se of where they happen to reside, hardly seems 
jiisfitiable."'-' ilc eUiborated in tcnn,s that seem tailor-made for the pur- 
pose of breaking ilic cnnshtutional impasse over the District’s voting 
rights: 

fTjhc weight of a citizen’s vote cannot be made to depend on 
where he live.s .... This is the clear and strong command of our 

Constitution’s Equal Protection Clause This is at die heart 

of Lincoln’s vision of “government of the people, by the people, 

(and) for the people.’* ITic Equal Protection Clause demands no 
less than substantially equal state legislative representation for 
all citizens, of all places as well as all races.'” 

Chief Justice Warren stated: 

"The concept of ‘we the people’ under the Constitution visual- 
izes no preferred class of voters but equality among those who 
meet the basic qitalificadons .... The conception of political 
equality from the Declaration of Independence, to Lincoln’s 
Gettysburg Address, to the Fifteenth, Seventeenth, and Nine- 
teenth Amendments can mean only one thing— one person, one 
vole."”* 


'-'’TIjc -■iimaticn is suuiiiictjcai lu tlic spirii. if net fh* kiwr. of the Republican Gunr- 
ii'iiy f'l.utsr. whifJi provides that ''fijlK! United :>tatcs sbnJl "ur,r.inK:e to cvciy St.itc in this 
Unit.'!! :i RifpiihJifiin 1‘omi ol Ciovcrumeni , U-S. Const an. IV. § 4. Altliouj:h lliis 
Claiiii' lw<i nev'.;f bci;ii dirpcily to the Distjict. cvejy other AJticic IV provKiv-in is 

deeini’-iJ iippHoahic to Uur District, itichidin^ Section I (Uw Full faith and Credit ChtnscJ 
and .s’cciioii 2 (Privilege-'. anJ Immiimtics Oaiise and Cxtrtajiufm Clause). However, this 
pniiii i.s not i.ii.sed to ai^iie tb.si this is a iu’sticiabic claim, because the Court, since father 
V, Hofrlfii. 4H U..S. (7 1, 45 <IH49). has reted that the qucsiiutt of a-publiainiJ.iri is a 

l?o!iijcai qitestiuH for Conyress to decide. NoncUtcless. tlic Kcputdic.'ui Cimiranty Clause is 
a source ol ciiiical dcnKictatic norms iltai inform orher constitutional votiri" pti!ii:ii>ics 
'’’377U.S. 533 (1964). 

'^!d. at 563. 
at 567-68. 

Id at 55S (quoting Gray v. Sanders, 372 U.S. 368, 379-81 (1963)). 
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I'lse project of coustitulional interpretation is to take w<iEd.s and ideas 
worked out in the past and to transhiie them to new eontexus in ways tiiat 
keep laith witli the original and evolving meaning of the ctincepisd^’’ Both 
VV.fi-herry and H^nolds established principles of popuiar representatiitn 
in federa} and suite government on the basis of one person-one vote re- 
gardless of n tdiizen’s geographic residence. The mlc of geographic non- 
dlsfiimijKUion in voting renders congressional disenfraiichiseinent <>t tlie 
District deeply suspect. Hie current regime works a double rcf^rsusenia- 
(iona! harm against a community of monj ih.'in a half-niiilion Amcneuii 
cjtijrons, leaving the people without effective representation in their na- 
tiunal and suue Icgi.slaiive horJics. Moreover, the right to run for, and 
servo in. one's slate legislature is aliolishcd under (he cuneut rcj’ime, 
Icavinji the residents of the Di.sirici a.s the only dtr/.cn;; or subjects of die 
United States, including not just the states but the teiTilorics as well, un- 
represented in their own state-level legislature.'^* 

C. Denial of Representation to District Residents Bears an 
Unconstitutional Resemblance to Political Apartheid 

In 5/irnv' v. Reno, the Supimne Court recognized i\ new liqiiai i’roiec- 
tion cause of action in the political process again-st cotjgrc.ssional reap- 
portionmeni plans that “liearf j an uncomfortable rcscinblancs lo political 
apiiriheid."''’ In Shaw, die Court cast doubt on, and ullimaiely iiivaii- 
datt'd, a North Carolina districting plan that '‘rcsemblefill the most egre- 
gious racial getrymanders of the past.”’" The voting age population of 
dm nfrending di.sirict.s in North Caroliim were 5.1.4% African American 
ami 45 5% white, ami 53.3% African American and 4.5.2% white,'" The 
eight congre.ssjorjai di.srricts fotmd unconstitutional by the Court in the 
line of cases after Shaw had titin Alrican Auicric.Hii inajoi'Jlies like North 
Carolina’s. Justice Thomas, for example, described the conscious crea- 
tion of such districts as "an enterprise of segregating the races into politi- 
cal homelands that amounts, in truth, to nothing short of a system of ‘po- 
litical apartheid.’”''*^ 

Wfiich resembles “political apartheid” and “racial segregation”'” 
more: an oddly drawn maJority-African American congressional district 


See generally Lawrence Lessig. Fidelity as Translation, 65 Fordham L. Rev. 1365 

Hie {people <>1 .'ill 5U i.Jau'S. of course, have iheir own legislatures and the pevpk of 
i!ic four tontiorics have icrntonal legislatures. The District population alone Is without 
leprc^cmation in iss •.laie-lcvel !rgisS.ntarc, Congress itself. 

'•'»50<) ll.S. 630. 647 (IPbi). 

'«/4.ac641. 

See Brief .'’or State Appellee. Shaw v. Reno, 509 U.S. 630 (1993), avaiUible in 1993 
VVL<176i25, a! *230. 

Holder v Hal!, 512 U.S. 874, 905 (1994) (Tbomas. J.. concurring). 

See Shaw, 509 U.S, at 631) (referring to redistriefing legislation that is so c-xtremely 
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where everyone has the right to vote and run for office or an oddly drawn 
niajority-African American district where no one has the right to vote or 
run for office? 

Shaw and its progeny have established a new kind of constitutional 
claim whenever voting rights are subjected to wrongful configurations of 
political and racial geography.*" In the Shaw cases, the white plaintiff- 
voters have never alleged that they were denied the right to vole for 
House candidate.s or to run as candidates, or that they were denied the 
opportunity to support or oppose a particular candidate, or that they were 
the victims of racial vote dilution, or that they v/crc harmed in any con- 
crete or tangible way. Nor were there any findings in any of the cases that 
such iujurics actually occuircd; they did not. Ratlter, the constituticcjal 
ifijiiry and violation in lltcse ca.se.s reside simply in die images and iiie.s- 
saeos ol ‘‘nparihcid” connnunicaied by the racial and fwiitical geography 
o! ti particular voting regime. As Justice O'Connor put it I'amcusly, •*rc- 
nppuitiuiiiiscni i.s one ojca in which appearances do matter.”'*’ 

Shaw validates expressive harms a.s constitutionally cogniiCiible.'** 
O’Connor' .s opinion 

is laden with references to die social perceptions, die messages, 
and the governmental reinforcement of values that the Court 
believes North Carolina’.^ districting scheme conveys. Tncre is 
simply no w'ay to make sen.se of these references, which give the 
opinion its character and are central to its holding, without rcc- 


irregular on its face ihat if rationally can be viewed only as an effort to segregate the races 
for purposes of vixiny), 

This Ariicle is not the place to cvahiaic liic merits of the Shaw Uiie of mithnrily; I 
have registered niy elaborate objectioni elsewhere. iVe Jamtn B. Raskin. The Supivn<f 
Court's Kaciiil DouNe Stnndord in KeilisiiktUif;; IHztitre JurispfiHUucc, Bizarre 
xhi}). M tj. Va. J.I.. & I’oi.. (1998); Janiin li. Raskin. Suprane Court's Oouhle SicinditnJ: 
Ct-rryituifider Hypocrisy, Mahon. T-eb. 6. 199.S. .it 16?, for ircocimm crilicisin of the Shaw 
flocfriiK*, see Junies V. BlAoksliei. Ihed Scott's Ihiwon heedom: The Rrdisirictiiig Cases 
.•\,v JUidgeS of Slavery, 39 How. I..J, 6.13. 660-g4 (1996): Traa.k R. r*arkev. The Con.uliu- 
lii/iiiiliry of AVretW Hcdistriaing: A Critujue of Shziw v. Rena 3 O.C, t. R>.v. I (1995). 
’^*.ybaiv. .5t>3 y[ 6-1/. 

'Hie badjji}’ academie e.xjiositors an»l snppoitcrs of the Shaw doctniic. Richard H. 
Pildes and Kithai U G. Nicini, have iloiie an c.^eetlciit job of clalnMuliin; Show's sometimes 
inscrutabte theory of "expressive h.inm” in tisc (rolitiea! pr.jcess. Tlicy write: 

One can only understand Shaw ... in terms of a view that what we call expressive 
har7ii.s are con-viitutionaDy cogniiaWe. An expressive harm is one that rcsult-s front 
[he ideas or attitudes exf^essed through a governmental action, rallser than frt)m 
the more tangible or material consequences the action brings about. On this view, 
the meaning of a govemmcntal action is just as important as what the action does. 

Richard H. Pildes & Richard C. Nicmi. Expressive Harms. "Bizarre Districts , " and Voting 
Rights: Evaluating Eleciion-Districi Appearances After Shaw v. Retjo. 92 MiCH. L. Rp.v. 
483.506-07(1993). 
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ognizing that the decision is grounded in concern for expressive 
harms. 

The anti-apartheid doctrine of “expressive harms" elaborated in 
Shaw provides a devastating angle of attack on disenfranchisement in the 
District, which is a system of far more thorough and ongoing symbolic 
and material injury than anything experienced by voters in the states 
where majoriiy-minority di.siricts have been sinick down by the Court.'** 
Like the plans invalidated by the Shaw line of cases, the District’s 
disenfranchisement beaf.s an iincomrortahle resetnblance to political 
apartheid. The District population is more racially lopsided than any of 
the districts so far invalidated by the Court According to the 1990 Cen- 
su.s, the District population is 65.8% African American, 27.4% white, 
and 2.2% Hispanic.*"” Unlike citizens in majority-minority congressional 
districts in the slates, all of whom enjoy the right to vote for representa- 
tives and senators and state and local officials, the District’s population is 
categorically denied the right to vote for members of the U.S. Ilouse and 
Senate as well as their main local governing bodies. 

The District’s similarity to “political apartheid" in South Africa goes 
beyond the similarity exhibited by majority-minority districts in Che other 
states. Actual disenfranebisemenr of the black majority was the central 
feature of "political apartheid" in pre-liberation South Africa, where 85% 
of the population was denied the right to vote for representatives to Par- 
liament and the National Government. Like the twenty-one million 
blacks in South Africa previously denied representation in Parliament 
and on Provincial Councils, the majority-black population in Che District 
of Columbia is without a vote in its national and “state" legislatures, 

The congruence with apartheid becomes even more disturbing when 
one looks at the District’s disenfranchisement in national and local con- 


Atnams v. h/nnson. .S2t U-.S’. 74 (1997) (hoidin;^ thai ihe Icyi-stiiiiffu 

uctvtl wiUtm its (Jt.screiion in dccidiui’ tfeii Ihc creiUtoii of mMjoriir bliiek iJiurit.'ts 
wcniid be an impemijr,.',ib)c racini gcfryniaiuktj: Buiti v, Vera. 517 U.S. 952 ( 19%) (bwiil- 
iuji i.h.-3( Mi'ici sc'jiitiuy wus injj-’ored in a Tessa leUistncting pkn xshefo Uir pisn was ".so 
I'.xut/nfly ii.s ihaf u rationally cu« I'e s'k'W'rd only as .m rffVnt r« seyn'Ji.Ue 

r:u;cs f'oi the pinjtoscs ol votuip. without regard for trrivlitional disinctiiig jninciplcs.’'); 
iohiiwiJ V. De Grandv. 512 U.S. 997 (!9‘>r} (fsmling no viohtion of the Vtinn.c, Rij'lus Ac{ 
{•veil ihoui'h liic Hontl;; reiJi-Siridiiig pUn diluted Hispanic anti blc'ck voting sirengih); 

509 U.S. 650 (casting drmbi on Noidi Carolina's redismeting plan «>■ .sojirq’afinn fnr 
ihc purposes of voting). 

Sue Bureau or the Census. U.S. Det't of Commerce. 1990 Cen-sus of Popula- 
TIO.N AN 13 fklCSINO. k(>f*UL.\TiUN AND HOt.lSING UNII CDONTS (IV^O). 

’'".SVi- i .eon Miggoobctham cl at.. Shaw v. Reno; d Mirtige i>( C'ooil Inteniiims With 
Hiwuil Consequences, 62 J’okdha.m t- Rfv. 1593. 1622 (19'Xl) ("■TliC twcnly- 
uno fiiiliion bl.ii-k people enjoy no rcpiesetitaiion tti die central !'*afli.itiicnt. Kor arc ilioy 
represented in llic Trovincia! Councils which li.is'e limited k’gisiaiive powers ovc! ihe 
Diovinees,"’ (ipuwins John Ducabd. Hum.^n Rsohis thi: .South /Xi'ihcan LitCi.\i. 
Ordi:r6(I97S))). 
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texts. In a nation of fifty majority-while states, the majority-African 
American population of the District is the only community not repre- 
sented in federal, slate, and most recendy, local govemment. In a familiar 
historical pattern, the majority-black District’s affairs are controlled at 
almost every significant turn by representatives of majority-white dis- 
tricts from neighboring and other southern states.'*’ 

The background conditions of life in the District only reinforce the 
impression of ap;)niicid-.stylc political arrangements. The dilapidated am! 
tiy.s'fuiictioiiai District of Columbia public school system is ninety si.\ 
pciccni ntinority ,in<l only four percent white.'*’ Only eighteen of 15.S 
public schools have even twenty-five while students.'” Oti any given day, 
an a.stotmding luilf of the District’s young African Arnciican men ages 
cigfUecn to itiirty -live are in jail or prison, on probaiion or parole, awatl- 
ijig trial, or being sought on warrant.'” The District has a higher rate of 
criminal incarceration than any state in the union.'” 

it is not necessary to claim that Congress has any official purpose or 
motivation to discriminate against the African American population in 
the District through disenfranchisement (or any other policy). Shaw did 
away with the purpose requirement that applies to other kinds of equal 


The Distrjct i!> scinrtwiched oddiy between Mrtfyl.wd and Virjiuia, the foiTn»:r 
white and the iHlliu 7f>‘* white. Whiie icprcsenmiivcs hcim two states arc —and ai- 
tiiu.st aiwiiy.s have bccn- cntual actors in coHBfcssion.nl lulc over (he Uisutcl. 11 k cuircdt 
chair of (tu; Htuise Di.strici Sohcoininitiec of die Govrriiiucnt Refonu and Oversjohl Com- 
tniitec is Congfcssnian ’Idm Davis, who f<;prcs€n(s die noighlKiriii}' lllli disuict m Nyuhctii 
Viriiiniii. The vic’c chair is Concrcssvvwnan Consunce A. MoicUa. who reptcscnls llic 
(Kigiilmtiny Sih dwtrict of MarylaiKi. 

‘5- 5<v Ni.na .Sjiokb.su ki At... Hkriv.vgi; } ouno. Riwjfrs. A Commrison oi- lhi!ii.u,- 
A NO Pkiva'K. iiodCAnoN IN tuf DisTKict or CoLUM«i.s <IV9V) (stating that lh<: Districi's 
l>iit)lk- .'.chooi .stiidcm population t> SStC- Arncan Amcnc-aii. d'.'o white. 7% Misp-niic. ami 
i% Asian). 

I, i.s;i {irceiuihui. 7«rtii«v /hi< * ific Ck>ck. tWiy CUnv A School Wherj; ihc Rueex 
W.\SH. iVisi. Apr. Kb 1997. at Cl. l)y ccmrasl. betore s**hool dcsegrci’alioti took 
jiliice a.s a ts'Milt of BnHing v. Shnrpe, ?iil l).S. 497 (1954), white studenis cuusucuicJ 
al>oilt 50‘if.' of the public schtwhs. Joseph M. Sellers el al.. PuMic F.iiucotum l.cga! 
Service Prajcci: A Priviue Scciur ImtunWe in the An a «/ Public PdtH'aiiivi, 21 Mow, I, .1 
M'7i , J.J7) (1984) tfkscnbinj* the racwl dcmo^caphics o( the schiwi sy.stem w'licn ikiUiuy, 
was tietK.lcd}. 

''“.SVr Nationai. Cik, on iNvr.s. A ArnKNATtvEs, Houni.iNO A Genehation: 
VoUNc; Ai kican .'Vmi kji an Maccs in W-ssHiNU'ioN. D.C.'s CRtMiNM, Ju-sricr. .Sr.srr.M: 
i-ivi', Yi:a«S Laifk 3 (J997) fhcreiuafter Hohbi-I.ng A CirNtRAllONl; sec also id. :ii 4 
(“1'hc fiiKuber of African Anjciicaiis in custody in D.C- is 56 nnu’s «icatei than liic nnnibar 
of svhifr.s, fclalivo to their populaiion. Nationwide «hc ilisparity is 7 to K"). 

See iamin 13. Raskin. Imprisnitins 'the Lost, the Least, and the Loxi.' Ll CAl iJMl'S. 
Nov, vis. 1994. ai 27. Of evejy MlO.ntiO perwms. tiio tJiiiicd .Stales imphwn.s 426 people. 
i.,otiisiaiii( iinpri.sDfis -1/h. and the Disiric! im}wjsofts an astoundinj; Apartlieui .'snniii 
Afncn incarci'f.tied .113 I'cr !f>0.<W). As pan of Uic recent I.;j!i.-.Iari<in fcciairniiij; power 
from die home ride “rn'cumient. Con 2 rc.ss passed criminal jusiicc provisions that are s's. 
pceted to sHbsiiinfi.iny len^i/ien rriimsial semcnecs in llie Dt.siricf, HoHtu INC A CiCN- 
KiunoN, siipia note Kid, at tj (discussing recent coiijifessitHiai weatioii of i lederai 
■'Inuti-in-ScideiKinp” Commission whose mandate is to sec lo it that fclimr. serve iii least 
of their .seidences). ihismicf^ ih D.C. in 199-1 served of iht'tr scatciiccs. wiiidi i.v 
alic.'idv hii'her ihrm the li.iuonai average of 46(v for violent offeisder.v. See id 
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protection claims.'*^ It would be similarly irrelevant to allege that disen- 
franchisement in the District disproportionately harms African Ameri- 
cans (although such an allegation would be easy to make given the demo- 
graphics of the District). 

All that matters from the standpoint of Shaw is that Congress, which 
possesses exchisive legislative power over Uic District and its forms of 
;-ovcrrinicnf, has arranged the District's voting system in such a way as ro 
produce siriking images and symbols of apartheiil and .sci'tcgiuUm. Jo 
people who have .spent their lives in the District, the racial subtext of jjo- 
litical jiowcriossness in the city is so plain 3.s to not even require elabo- 
rate explanation. 

Demonstration of a discriminatory purpose would be required to sustain 
a cause, of action under the Fifteenth Amendment.'^ Although it would 
not be impossible to make this showing, it would probably take a me- 
ticulous and as yet-unwritien history of race relations in America and the 
District to make such a claim convincing. 

The conceptual problem is that, except for the first ten years of con- 
gressiotial cotitrol. ihc District has been disenfranchised whether its 
populalion is inajoriiy-white or majority-black, ilut during periods of 
total discnfrnnchioenicnt, such as the century between the 1870s and the 
197().s. the Itisioiicid record of denial of the [»aHot itt local affairs is re* 
jdeto with e.vprcssions of explicit racism. The fact that whites were disen- 
fj.inclii.sed as well simply reflects tbc fact dull whites in the District have 
often preferred to be tiisenfranchised rather ilum give Aftican Afiicrieatus 
liic liglii lo vote In December of 1865. after tlic Civil War ended, for 
example, blacks in the District and Republicans in Congress iried to 
gaihcT .support for giving blacks the right to vote in local elections. 'I hey 
were opposed by local whitc.s who prevailed upon the Mayor to call a 
|.mbl}c referendum on tlie Lssuc.’^* ’“Vhe result was 1.1 votes for suffrage, 
and 6591 votes agidn.st it in Washington.”'^'' Aniaziiigty. irwiny whites 
'■made tO{)resenlaiions lo Congress iJuu tlie voten would prefer lo [disen- 
JinnehiseJ themselves, atjd allow the Di-^-irici's afiairs to be adrninislercd 
(>y a Coiimd-sxion. of three or five foembers. ajipoinfcii by the Pro.sident. 
than agree to 'equal suffrage.’”"” 

The fact that whites are di-senfranchised along with African Ameri- 
cans does not categorically preclude a finding of a Fifteenth Amendment 


>^See. e-s-, Washingion v. Davis, 426 U.S. 229 (1976) (requiring black plaintiffs 
challenging a police candidate testing system as vtotative of the Equal Protection Clause to 
prove a (Jisetirninatnry poiposc), 

c-j.’.. Mobile V. B.>Wcii. 446 U.S. 55. 65 (1980) (stating that the Fifteenth 
Amcri<ioici)i "prohibits only purposefully discriminatory denial or abridgement by gov* 
ciniiicnt of the Ircevloin to vole 'on account of race, color, or previous condition of .servi- 
tude’" (quoting U.S. Const, amend. XIV)). 

Keeley, supra note 5. at 121. 

at 121-22. 

at 123 . 
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violation. In Hunter v. Underwood, for example, the Snpreme Court in- 
validated a provision of the Alabama Consiifution designed to disenfran- 
chise blacks even though it stripped some whites of the franchise as 
well.*®’ Because the provision, disenfranchising persons convicted of crimes 
involving moral turpitude, was clearly targeted at African Americans, 
Justice Rehnquist found that “an additional purpose to discriminate 
against poor whites would not render nugatory the puqjose to discrimi- 
nate against alt blacks . . . 

IJkiiiuiicly, tlic question of whether the unique disenfranchisement 
of the Disiriei |x)puh«ion I'roin congressional representation is racially 
moriviued remains in.scrutabie. This is why the various incidents that 
support the idea of deliberate racial disenfranchisement should simply be 
mobilized to bolster the conclusion that the current regime at the very 
least creates the appearance of “political aparfheUL" The same holds true 
for the theory that disenfranchisement is precisely the kind of ''badgef ] 
and incident[ of slavery that Section 2 of the Jhirtcenlh Atnendmcni 
gives Congress the power to abolish. 


471 U.S. 222(1985). 

'« Id. at 232. 

'O’ f-l.a., Ttic Civil Riglus Cases. 109 U S. 3 (1SS3). 

In .^ddiiiDn to ii>«.sc KsjiuU I’roiccoon .ugtiincms. the effective discnfrtniclnseitient of 
ifift Dj.strivi is vulnivnblc to at lcj.si iw« otiicf cbancn,''.es. Ftrst. {wnalizin?. resklcnls of the 
Distiict by denying voting tights Uurden.s tfic right to travel within tite United Slates, In 
Shitpin} V. the Supreme Court sdvck tlnwn a class of public welfare staliiies 

iliiU denied a,ssisi:iiK:c lt> anyone who had noi resided wirhin the tclcvani jurisdiction for at 
le.^st one year because the staniies cll'cciivcly pcn.-«ltzf:il Atnericaiis foi titfaving. See 394 
U.S. 618, 634 (1969) (emphasizing '‘in moving from Smie to .Stale or to the District 
. . apijcllecs were cxcrci-sing a ronstiiniion.il right, and any classificaiioft wtiich serves to 
pcn.iHz.« the exercise of that right, nnkss shown to be ircces-sary to promotn a compelling 
govcfniiteiila! interesi, is unconstitiitionril"’). Moreover, the Court has already invoIcRf! the 
fij’ht lr> travel against a govcnimrnJ.tl rcslrictioii on voting hvv.r .severe Ih.ati the one in place 
in liie District. .iVe Dnnn v. Blumsioin. 40.3 U.S. 330. 33‘> (sutktng down n rctiuiremciit 
fitjl "I'OKclsJ ,a person who wishes to travel (uid change residences to chtinse bitlwooti 
iravcJ iini! tlto b.asic right lo vote"). United States citizens who move .abroad have tiic right 
ii> vote ill fedeta! elections ilironyh the Ufitformccl .and Overseas Ctiizons Absetuet; Voting 
Act. -i;’ U..S.C. 4 l97.3ff-6 (1994). while tJiose who move to the District do not. -Sccoml, 
ditiiying ciiizms who move to the District Ihe right to vote violates Ronifi « fi’t.jn.v, 5] 7 
U.S, i>2U, 63i (IWo). In Romcr. (he -Supreme Conn struck down a Colorado state couiti- 
oiiioiial .-imendrnciu that ticnied tnunicipalities the right to pass t'ivii rights legislation pro- 
tC'.-ting giiys -anti lesbians ;i.«i a class Ijccausc if imposed a "sivscial disability” oti otic group, 
Ic.iving them vulnerable in the political process by fcqoirins liir.in to amentl the state coii- 
st!Uiri<5tt to obtain protection against discrimination. See Rctaer, 517 U.S. at 6.3i. Like tin*, 
piovision caiidi’nined in rolotudo. die discriminaiory treatment of tihv Distiict rcsideuts 
ollfiiih. the central "priiKiplc iJui government and each of its parts remain open on itiipai- 
li.ti ictin.s to nil wlto seek its asst.Mancc, Uqitai protection of the i.iws is not achieved 
ihrmiah indisiriminali- iiiipusitioii uf itHHitialicies.” See Hamer, 517 Ij.S. tit fiiJ tcitations 
omitted). 
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ni. Strict Scrutiny. 

The Court nnisi apply “strict review of statutes ilisiributiiig tlic fran- 
chise" beenuse they “'consiitule the foundation of our representative so - 
ctofy,"'"’' Ti)«s, the question raised by the equal profecliou ctaints is 
wheilier Congress possesses a coDipeliing intcre.st iii diseniVancfiisiiig the 
l-)i, strict population. Three general categories of interest prc.scnt ihcin- 
sclvcs; ( !) interests Unit rehuo lo some characteristics of the District 
pojnilaiioii ibat are allegedly disqualifying: (2) ati interest in coinpiying 
with tlie stnictiiial provisions of the Constitution that allegedly require 
discnlVanchisenient and do m»t permit Congress to c.vterid liie vote in 
congressional elections to District residents; (3) an interest in maintain- 
ing federal coiiiro! over the .seal of governnieiu and vindicating specific 
federal interests in the capital city. In this section, I conclude that the first 
kind of interest is caiegoricnny jinperniissihle; that the second i.s spe- 
cious; and that the third is real and arguably compelling with respect to 
voting in local elections if nanowly tailored, but wholly unconvincing as 
a reason for disenfranchisement from Congre.ss. 

A. Is there a Valid Interest in Disenfranchising the District Population? 

The first type of inien.'si offered to justify di.senfranclusemcnt in the 
Di.strict relates to .sotnr allegedly disqualifying (•haractcrisiic of the 
populatioti. The offcmliug characieiisiic may be dressed up In sopliisti- 
coteci term';, but in 1970. Senator Edward Kenncaly plainly observed that 
“opposition to congrewional representation for the District [is] based on 
the conviction that it is ‘too liberal, too urban, too black, or too Demo- 
cratic. Of course, the first and fourth adjectives represent nakedly 
political and ideologically biased efforts to "fenefej out” a ’‘secioi of (be 
population bccau.se of the w.av they may vote,” a kind of political di.s- 
criminalitm condemned by the Supreme Coiiit."''^ The “too urban'* argu- 
ment ha.s no justificaiion in the Constitution and seems to cut directly 
against tlie Court's .siatomeni ih.n '‘[Ijeefslators represent people, not 
irecs 01 acres. Legi.slators are elected by voters, not farms or chies or 
economic inicic.sis.”"^^ Tlie idea that the District population \s “too 
black” to be represented is the very antithesis of everything tlie Four- 
teenth and Fifteenth Amendments are designed to accomplish. 


Dunn V. Biumsicin, 405 U.S. 330, 337 (1972) (quoting Kramer v. Union Free Sch. 
Dist, No, 15, 395 U.S. 621. 627 (1969)). 

Kiirla.nd, supra note 87, at 476 n.2 (citing Arlcn i. Large, Full Reprrseniation for 
D.C.", WaLI. St. J.. Aug. 30, 1978. at 14 (quoting Sen. Edward Kenneciy)). Senator Ken- 
nedy repeated diosc opposition argomenis in 199i. See id. 

Carrington v. Rash, 380 U.S. 89, 94 (1965) (striking down Tcxa.s' disenfranchise- 
ment of members of the armed forces). 

'« Reynolds v. Simms. 377 U.S. 5.33. 562 {t964). 
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TTiere are, however, slightly elevated forms of this kind of argument 
It has been suggested that the District population is too politically and 
economically dependent on the federal government.'*” or that it lacks 
sufficient political diversity. It is worth briefly parsing these arguments, 

Tlic association of some substantial part of the District’s citizenry 
and economy with the federal government cannot be legitimate grounds 
for disenfranchising the District’s citizens. This rationale is both radi- 
cally undcrinclusive and radically overinclusive. It leaves out the millions 
of federal government employees who live and work in other states; in- 
deed, the vast majority of federal government employees do not live in 
the District.’™ Why should certain federal government employees be dis- 
enfranchised but not others? Is it really worse to work at and live near the 
Dcparimcni of Justice in the District than to work at and live near the 
PoiuagDtt in Virgini.') or the National Institutes of Health in Maryland? 
And why not disenfranchise state and local government employees? Ob- 
viously. a sUHiite that .simply discnfranchisett ail cinpiuyecs of tiie gov- 
ernment w'ould be llagraiujy unconslituiionai. Ciovemmeni employees 
retain their essential political and free speech rights, and cannot be disen- 
franchised even if tlicir domicile in a slate is based only on assignment to 
a military base.”' 

This rationale is also fatally overinclusive because hundreds of thou- 
sands of Washingtonians — an outright majority— do not work for the 
federal government and do not depend on it for dicir livelihoods. They 
become voting rights victims by vinue of a congrcs-sionally imposed 
form of guilt by association. 

Finally, the suggestion that the District, which is overwhelmingly 
Democratic in voter registration,'” is not of sufficient political diversity 
to merit voting rights suffers from the same flaws. Many jurisdictions are 
as similarly lop.sided as the District. For example, Idaho’s entire congres- 
sional delegation is Republican.*” and Massachusetts’ is entirely Dcino- 


.S'lV Juun Jt Na JIONAI. RCPKl-.StNIATIU.'t lOK fJIf. DlsrHlC I (H ColAlMttrV 3 - 

etU'ti in Ncirnwn, jupru noie 21. ai u.!33 C’TIk. DiMtici is iiwliRihlc for sluic- 
Jiooii IiocijtiM its jiopijl;n-c is i«.n> closely assc>c:a««l witli the intcrcsis «f the I'fiicra! s«v- 
cinmctii 

'’“As of }>cc»tJl'r« 31. J99-1. approsimme'v 2.9O3.O!>0 civilian federal employcr-s 
lived lUtd w\)i}.cU tJi the United Stalc-S. boi only 201.000, or foaslily seven |ierceni, '.votketl 
iti Uic Di.'jirk'i. .SVe fitiHiiAU oi- thk Cchsus. U.S. In rr of Cost.MKKrt. SrATtsucAi. An- 
.s-iKAfT Of-- rur. Unito) -SiArrs I9<r;, at 350 *W. S.39 (19971, 

•“ .SV,', e.g.. Pickerin- v. no-ird of Ldoc.. .491 U.S, 563 (I96S) ClinUin" that ixiWtc ctiv 
pioyce.s do not geneiKlly (clinquislt .Antendineiit tights simply by wcecpiiiij; public 
eiiipluyinem): Cuninawn. .3K0 U..S. If9 (.staking down .state law foiiiidditiii voiiiis by 
military personnel siatioucd in Tca-js). 

in the Distttci’.s 199-1 general clceiiOM. 79.1‘.v> e-f fcttisicied voieu were IVnuicratic. 
7 1 % I(epi3b!je,ii), 1 2-6'w IndependeRt. and 1 .2^ Stati’J«>od l^irty. .Vfe Rene S.UKhf z, 

Sign Up Miikt'i Wcnl S ii Moldi for 3; Cains East ofAnnneosnu RrgisfnJioii to All- 
Titm- High. WA.sit. Ptvvr. Oci- 2S. 1994. at DJ. 

OARO.s’t * t/m-USA, supra note 5. a! 4.50-62. 
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crafic.'” The complaint that the District laclcs sufficient political diversity 
is a camouflaged reformulation of the impermissibly viewpoint-specific 
complaint that it is too Democratic or too liberal. 

B. Does tke Comtitution Aclualiy Compel Congress to Disenfranchise 
the District? 

The assumption that the Constitution compels congressional disen- 
franchisement of District residents has long permeated legal and popular 
consciousness.*’^ Even many proponents of statehood and greater home 
rule accept on face value the ubiquitous claim (hat the non-voting regime 
flows necessarily from the architecture of the Constitution. But the rele- 
vant structural provisions of the Constitution— Anicie I, Section 8, 
Clause 17; Article I, Section 2, Clause I; the Seventeenth Amendment; 
and the Twenty-third Amendment — contain nothing explicitly or implic- 
itly compelling disenfranchisemem. 

7. The District Clause Fallacy 

Article I vests in Congress the power to “exercise exclusive Legisla- 
tion in all Cases whatsoever, over such District ... as may . . . become 
the Seal of the Government of the United States.””® It is often argued that 
this Clause requires disenfranchisement of the population of the District 
in congressional elections. According to this conception, because Con- 
gress is the governmental authority for the District, residents cannot con- 
stitutionally be given the right to vote for members of Congress who 
share in actual Article I powers. However, this interpretation is not sup- 
ported by the text, structure, history, or purposes of the District Clause, 
much less the conception of political sovereignty that underlies the Con- 
stitution as a whole. 

Nothing in the text of the District Clause explicitly requires Con- 
gress to disenfranchise Washiogtonians. Indeed, the language of the Dis- 
trict Clause makes clear that its purpose is administrative in nature, and 


See U. at 684-720. 

A;; loDj' .ijio as IM'3, Si. Geoige Tiicfccf wiotc of lti« discwfnnohisrmcr!: “Aji 
iinnrii<JtO(?!U of (hf fOii-Uiiiuion s»fMiis »o Iw the <Mily tm-ji.v. ol s!iis 

.Si. Gkohof. Tucki.r. BLACKSioNr's Cummentaries ): A|>{>. D 7./S tt80}). xVlotlcm ob- 
ser vors sjW.it' in ihc sairic voioc. .SVe Peter Hranchino. Vic CoR.a«f«.’f<>«<!/«ry of Home Kulc 
(jiui ttaiiiJiuii gr-pfeKfiiuiiiim for the Distrid of Columbia, 46 GCV- L.J. 377, 40? (195S) 
("U wonli! dial coiiMiniiionaS .imemlmeiit is ihit sole nietluxl nf piovidiiit; iiaiianal 

lrai3dii.se fui Di.siiict citizens . . , In an impon.'trn aitick iiwie ilian two decadc.s 
Jjowstver, Peter Kiiven-lS.uiscn aigucU that Uic Constituiion allows. aUHou;;ii it fiocs iiol 
compel. Coiifircsji to jiinni Disinci rcsiilenis rRprcsirniaiion in Conpress by ircaiinj; the 
Disinct .IS 3 ‘'stale” wiihin tbe meaning of Aridc I. Set Peter Ravcn-Hatiseii, C'ofi^ivr- 
siontil Kcprcunnailfm /in ihe I'/iuriol of Columbia: Conumiiiona! .Analysis. 12 (i,\nv. j. 
ON 167 I'lfreinaflcT Rascii-Kanse.n, Congre,Wi.>nu! heinescnuuiou]. 

'■* U.S. CoNsi. an. I. § 8. cL 17. 
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that Congress’ authority over flie District is “for the Erection of Forts, 
Magazines. Arsenals, dock- Yards and other needful Buildings . . . 

If in a self-executing way the Clause independently forces District 
residents to forfeit the right to vole, it must be because it causes them to 
lose all of the constitutional rights that citizens of the fifty states enjoy. 
On this tlieory', the District Clause establishes unrestrained congressional 
power over everything that happens within its jurisdiction, unbounded by 
the Bill of Rights and other constitutional principles. 

But this reading is terribly strained. In fact, the Clause gives Con- 
gress the same kind of exclusive legislative power that state.s enjoy over 
the populace within their geographic domains. The Supreme Court has 
always understood the District Clause to create a structural analogy be- 
tween the powers of Congre.ss over the residents of the District and the 
powers of die slates over their resideiils.'™ 

Thus, Congress ha.s the powers over citizens within its jurisdiction 
that states have over theirs. But these powers are in no sense unconstrained. 
It i.s Llie premise of our Constitution that governmental power must coex- 
ist with citizens’ constitutional rights without infringing upon them.^''’ 
Interpreting the District CIau.se. Justice Sutlierland a.s.sertcd that 
District residents may not be treated as second-class citizens.**® He em- 
phasized that liie District Clause and the creation of Ute District out of 
Maryland and Virginia land had not subtracted constitutional rights from 
people who already had them as citizens of slates.’** Neither the text, 
structure, nor interpretive history of the District Clause compels Con- 
gress to disenfranchise citizens living in the District of Columbia. 

Specific inquiry into the intent behind the District Clau.se reveals 
that its original purpose was not to render American citizens voteless, but 
to assure Congress complete police power over the seat of government. 
Congres.s wanted to guarantee that it could maintain military control and 
physical security over the Capitol, the other federal buildings, and the 
capital city.'*^ 


’’•.StM' supra I’art Il-B. 

TI;^ "very (lorpwe of a Hill of Kights was to withdraw certain subjects from the vi- 
cissinidcs o( poliltcai ctmiroviuiv. to place them beyond the reach of majonties and 
officials am! ii> csinbUsh them as legal principles to be allied by the courts." West Vir- 
ginia Bd. of Educ. V. Bameuc. 319 U^S. 624, 638 (1943). 

See sitpr<i note 28 and accompanvmg text, discussing O'Donoghue v. United Staifts. 
289 U.S. 316 (1933). 

See supra note 29 and accompanying text, discussing 0'Dor\oghue, 289 U S. at 541 
rqnotins Dowiscs v, llidwell. 182 ILS. 2‘t4. 260-61 (J901)>. 

As it lesser cnmn-rji. ilic Fratncis also thought that Ci^rving out .t sqiariUc juri-sdit:- 
lioii for llic iiu'ioiKiJ {’ovcrnmeiii would J.-in){>cfi Uic imeKSc scuioiwl rivalries that huci liecji 
iiideimlKiii by Eiu* pcripau'.tic Cmigrcss' .sn.'irch fnr.t pc.oiiaiUMil limn.-! in the ISth cciiisuy, 
Siu: 3 f-J.uoT’S DiiUAT) s, suptu note 38, at 432-33. Tor expressions of this sectionaiistn. 
v;c id. -DO 31, 433 (f.t.Ucnjcnt of Mr. Graysou) and see id. at 4-10 (st.-ttcni!:m of Mr. 
fwidJcfoii). 'liiis nd(li(ir>ii:i! snofivatjon. however, in no way conllicis with the coostifnlioofil 
irnpenitive of voting by capital re.si(ien{s. 
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A mrijor reason the Framers consistently argued for giving iiicnibcrs 
of Conyres.': coiHioI over tlje city in which they met was "to picscsve the 
police of i)je place and their own personal mdependence, tluH they may 
not be overawed or insulted, and of course in preserve ihcin in opposition 
to any aiteinjn by the state where it .shall be.””- The critical event giving 
impetus to this pervasive rationale was a rowdy public demonslraik'm at 
the Pennsylvania Stale House building in Philadelphia on June 21 , 1783. 
while ilie United States CongreSsS was meeting there."’'* According to 
iu'.siortu!} Kcimcih Bowling, ihirry fonner Rcvolmioiiary War soldiers, 
mostly frnni Pennsylvania, prepared to mount an a.ssuuh on liic build- 
ing. The target of tlicir wrath was not Congrc.ss, winch had recessed 
over the weekend, but Pennsylvania's Executive Council, whicii was in 
session on the second floor of the building. The soldiers had come to the. 
State House to demand their overdue pay from the Executive Council.”* 

As the demonstration grew larger ami rowdier, the congressmen ap- 
pealed to the Executive Council to summon liie Pennsylvania militia.”’ 
The Council refused, arguing that absent an authentic cmei'gcncy the mi' 
liiia would never take up arms against the men who had fought for 
American independence.'** The Executive Council finally agreed to ac- 
cept the soldiers’ petition and meet with a group of officers, but not be- 
fore the soldiers and gathered crowd had insulted and intimidated the 
congres.'inK'n in the building.”’ 

.According to Bowling. Alexander Mainilion and his Federalist allies 
ex|.*loitcd (he (lare-up over wages precisely lo win support in their effort 
to cojistituiioiiunze their vision of a magnificent federal capital directly 
•under congressional control. In addition, Bowling suggc.sts that “Hamil- 
ton and his centralist allies deemed it inappropriate that continental .sol- 
diers be allowed to settle their claims against Congress with a state gov- 
ernment.”*” In an emergency session held the night of the demonscralion, 
Congress pa.^jscd .several .secrei resolutions, mainly written by Hamilton, 
protesting the in.suli experienced by memben of Coogress, authorizing 
Hamilton to seek as-siiraiicus fiom Pennsylvania that it would in the fu- 
ture ensure the “dignity of the federal government,” and ordering George 
Washington to march a group of loyal federal soldiers to Philadelphia to 


“'/i at 439-40 (statcmcots of Mr. Pendleton); cf, id. al 89 (statement of Mr. Madi- 
son) (wanting that a state with legislative power over the seat of goveroment could thfeatitu 
and control Congress). 

Sat Kenneth R. Bowljnc, The Creation of Washinoton, D.C.; The Ioea and 
I..OCATIOH or THE AMERICAN CAPtTAt. 30-34 (1991) (providing an authoriiafive and de- 
tailed account of thc.se events anti their political meanings). 

Sei id. at 30. 

See id 

*” See id. at 32. 

'*■ See id. 

See id. at 32-33. 

Id. at 31. Cenunlists sought stability for the new country, and most wanled the fed- 
eral government to be supreme over the states. See id. at 24. 
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quel] the gathering insuirection.'®* Congress also passed, and soon acted 
upon, a clandestine measure authorizing the President of Congress to 
reconvene Congress in New Jersey ‘'in order that further and more cffec- 
niai measures may be taken for suppressing the present revolt, and 
maintaining the dignity and authority of the United States.”*” 

Whether these events reflected Congress’ authentic anxiety about its 
physical security or an elaborate political ruse, the Philadelphia contro- 
versy clearly “led for the first lime to public proposals that Congre.s'.s 
should exercise exclusive jurisdiction over the place where it met.”'” 
During the debates a few years later over the content and then ratification 
of the Constitution, “the Philadelphia incident became a key exhibit in 
support of the need for exclusive federal jurisdiction over . . . the scat of 
the federal government.”'’* 

In a review of the controversy over the District Clause in state 
ratification debates. Professor Peter Raven-Hansen noted that “the mem- 
ory of the mutiny scare and tire need for full federal authority at the na- 
tional capital motivated the drafting and acceptance of the ‘exclusive 
legislation’ Clause.””^ Indeed, it was taken for granted at the Virginia 
ratifying convention, even among skeptical delegates, that what “origi- 
nated the idea of the exclusive legislation was, some insurrectioD in 
Pennsylvania, whereby Congress was insulted — on account of which, it 
is supposed, they left the state.”*’* 

Madison referred to the “disgraceful” affront to federal authority 
that look place in Philadelphia, arguing that “{ijf any state had the power 
of legislation over the place where Congress should fix the general gov- 
ernment, diis would impair the dignity, and hazard the safety, of Con- 
gress .... Gentlemen cannot have forgouen the disgraceful in.siih wliich 
Congiess received some years ago.”'"'' Madison then made the cla.ssic 
iiignmcnl that the federal governmem could not be guarded “from the 
umltiC influence of particular stntcs, oi from insults, without such oxehi 
sive power,”'” ”lf this commonwealili tlcpcndcd. for the frccdoin of d«- 
lilKu aiion, un the laws of any state where it migiu be necessary to .sit.” ho 
asked, “would it not be liable to attacks of that nature (and with more 
indignity) which have already been offered to Congress?”'” 

Other state ratification debates reveal the same conception of the 
purposes behind “exclusive legislation.” In the North Carolina Conven- 


Id. a! 33. 

Id. jvt 33-34. 
at 34. 

*** NV'tiil Cobb. r>i'nu}t:iacy in Senmh o/ Ufoyia: The History, Law. tmd l^Hilics of Re- 
locati>i!i liw fhiitc’iti;! Capitol. 99 Dick. L Rfcv. 527. 5.30-31 (1945), 

Raven- U.m«rn. Cmi’ivssiaiial Keprestmiaiion, supra note 175. sif 171. 

.< J.-i I ion DruAi r.s. supra note 3S. tit 434 (stsicincnts of Mr. Gfn)":on). 

Id. at 89, 

”* Id. at 433. 

’•’‘’Id. 



149 


1999] The District of Columbia and ihe Right to Vote 77 

tion, Delegate Iredell asked about the “consequence” of locating the 
capital “in Uie power of any one particular state . . , “Would not this 
be most unsafe and humiliating? Do we not ail remember that, in the year 
17S3. a band of soldiers went and insulted Congress?"^®' 

ITius, the historical record is plain that the overriding purpose of the 
District Clause was to guarantee that Congress would not be forced to 
depend on a state government that could compromise or obstruct its ac- 
tions for parochial reasons. Congress did not intend to disenfranchise 
citizens within the capital city. The importance of this understanding is 
that vindicating Congress’ control over the capital does not conflict with 
the equally compelling constitutional imperative of extending suffrage 
rights to cltizen.s of the capital. Congress can govern the capital city ex- 
clusively and in zealous pursuit of its own interests wUhout disenfran- 
chising the local population in federal elections. Congress feared a threat 
to its power and dignity from a sos'ereign state government controlling 
the police and legislative power in the capital city. If the District were 
given direct represeniation in the Senate and House, the District Clause 
would not be offended so long ns Congtess tontituii'cl to act as the su- 
preme legislative power over Di.stricl affairs. Kven if the Di.strict’s two 
senators and representative were lo seek .sottse legislative result incom- 
patible with a valid federal interest as perceived by other members of 
Congress, Uiey could be outvoted 100-2 and 435-1. 

There is not a shred of historical evidence that it was the purpose or 
design of any of the Framers or ratifiers of the District Clause to disen- 
franchise American citizens. It f.s true that a few early republican skeptics 
of the District Clause seemed to anticipate that without a Bill of Rights 
lo restrain them, members of Congress would end up disctjfranchising 
residents.^ Bui there is no evidence that any Framer believed that com- 
munal disenfranchisement at the scat of government was necessary to 
maintain congressional police power jurisdiction over the area. In. fact, as 
District of Columbia Court of Appeals Judge Gladys Mack has forcefully 
argued: 

An examination of the circumstances surrounding the adoption 

of Clause 17 [the District Clause] demonstrates that the Framers 


**'4 Hi.liot’s DEB-vras. tupra note 38. at 219. 

'■'» hi. at 219-20. 

1-or Thoina'i 'rfeUwclt. a delejiate to the New York mtifyinf! cotivciitioii, 

an’ucd iliai "siibjctlifig ihe inhahii.niite of that dblrict to ihi* estiu/dve legislation of Coti- 
juesA . . . !S laying a fouiiiJaiioii ou which may lie ctecied as conijilcic a tyiiiuny as can he 
foiinil if) Ilic Ivisicm wnrir/.” 2 f-i.i.ior's fJen-vrirs, xupra tioln 38. at 4U3, .Still, it is hard to 
ini.n- fioin statemenis Ih.il tire jiuipofa: of the Disirtcl Cliuise was nisntiriuiichh.anHnil. 
t'li'M. Vicdwcli vs.i.s Si-’caking about a DisUici Clau.nt' tthlioul anv accodii'.niyini; i>i!! nf 
Hhlils to infofij) it- .Second, as a eritic of ncmral {HSwer, TicUwnll was md-ing .a pfaiioU'.'ii 
about wliat Coiipfc.ss 'vonW atuially *!o with respect lo local voting tights iafln*i- tlian 
is had to do as a maner of constitutional law. 
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never contemplated that Congress would be permitted to use 
cession to strip away the rights accorded to aJI state citizens by 
the Constitution, rights that “attached to {District residents] ir- 
revocably” when the District was a part of the ceding states, 
[citation omitted] .... As state citizens prior to cession, D.C. 
residents were entitled to participate in the election of the Presi- 
dent via the electoral college under Article II, § 1 ... [and] to 
elect representatives to the House of Representatives, Article I 
§ 2 cl.l.™ 

In fact, during the period of constitutional fonnation, there was pre- 
cious little discussion of voting in the capital city. The Supreme Court 
has observed the failure of the Founders to deal cleanly with tlie problem 
of how to treat District residents for the purposes of federal diversity ju- 
risdiction; “There is no evidence that the Founders, pressed by more gen- 
eral and immediate anxieties, thought of the special problems of the Dis- 
trict of Columbia .... This is not strange, for the District was then only 
a contemplated entity.”*'” 

Raven-Han.sen has attributed the Framers’ inattention to the voting 
is.sue to several factors.^^ First, because the Framers’ focus wa.s on as- 
suring federal independence from .staic.s and control over its local nieei- 
ing pliice. the problem of .suffrage was not on iitiyonc's mind. The geo- 
graphic .site for the District had not yet been located, ami tbu-s the Fram- 
ers were detiling with a compleU' future abstraction. It was perfectly con- 
ceivable that the District would be located on virtually empty land, and 
indeed when it was sited on the Potomac and the federal government 
finally opened up shop in 1800, it had fewer than 1.1.000 year-round resi- 
dents, much less than the target population of .lO.OOO that Cotigre.ss had 
set for the admission of new stares in the Northwest Ordinance of 
1787.’* Second, “it was widely as.suincd that the land-donating states 
would make appropriate provi.sion in Uicir acts of cession to protect the 
residents of the ceded land.”*'” On this theory, voting was not a matter of 


G;ir)' V. Umted Sicncs. 490 A-’d 815, S5S (D.C. 198.'?) (W.-:ck., J.. Jis-wniing in pait 
.iiicl m p;ut) Ddwm‘s v. Bidwcll. IH2 U..S '2‘i4 (1901}), in liiis liini- 

i»iv.-j|jd;!na" ilw onc-hftu.se vflo provision in Uio DC. Home Ko!c ciliancr. 
Jinisic M.wk iioius llw(. "As .siaie citizens priw lo ccssian. D.C. ;<><«kiiis wcic cntiilcd li> 
parijcipate in ihc cl«i;!Jt!ii of ihc {“Ksideni via (he dccjoral I'olle'it* umJet Article Jl. H • ■ • 
jatKlj to eket rc|>re'.nHi3iive,s to She Hottse of Rcprescncaiivc.s Article i § 2 cl. I." hi ni 
SS,*). Slic .si:iie.s ikii; "'Hie rij-lit to a national voted in Congress. v\i«tti was iicvci voluntar- 
ily ti-ijiiijuishti). in iny view should l>e speedily restored.'' U. at 85.^ 50. "■nseif is nolfiing 
iiihefirnl in the Constitiision that prcvciiw District residents from ‘.•kctinji luilsoinil ii'pit;- 
scntnlive.'i." ht. n.lOai S56. 

NatioitflJ Mil!. Ills. Co. v. Tidewater Transfer Co.. 337 U.S. 582, 587 (1949). 

Ravef!-l{.inscii. Congressional Represeniation, rupra note 175. 

^ See id. at 177. 

”’/£/. at 172 (ciling 3 Elliott's Doates, jH/ira note 38. at 433 (.statements of James 
Madison)). 
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constitutional concern — recall that at the time dterc was no federal cod- 
stitulional protection of the right to vote — because the ceding states 
would work the matter out politically tvith Congress during cession ne- 
gotiations. Delegate Iredell in the North Carolina ratification debate 
pointed out that a ceding state “may stipulate die conditions of the ces- 
sion. Will not such state take care of the liberties of its own people?"^ 
Finally, Raven-Hanseo argued that representation of District resi- 
dents was not an issue because “it was assumed that the residents of the 
District would have acquiesced in the cession to federal authority.*’®” The 
most explicit statement by one of the Framers on this point was Madi- 
son’s observation that; 

the feeding] State will no doubt provide in the compact for tlie 
rights, and the consent of the citizens inhabiting it , . . as they 
will have had their voice in the election of the government 
which is to exercise authority over them; as a municipal legi-s- 
iature for local purposes, derived from ihcir own suffrages, will 
of course be allowed Uiem . . . 

Madison’s statement that District residents “will have had their voice” in 
the election of Congress is. of course, studiously ambiguous. It might 
simply mean, as Raven-Han.sen seems to believe, that Madison recog- 
nized that District residents, as former residents of states, will have had 
their chance at some point in the past to cast votes for representatives to 
Congress, now their exclusive legislator. Alternatively, it might mean that 
Madison anticipated the arrangement that actually prevailed for the first 
decade after cession by Maryland and Virginia in which District residents 
continued to vote for members of Congress from their states of former 
domicile. At any rate, it is hard to read Madison’s language as manifest- 
ing anything like an intention to pennanently disenfranchise the capita] 
population. On the contrary, his words evince a most democratic spirit, 
antithetical to iJie idea of constitutionally engineered disenfranchisement, 
and a specific commitment to a “muoicipal legislature . . . derived from 
their own suffrages.”*" 


•'■^4 lIi.MOTT's riiCBATts. >«;>/« now 3S, at 219. 

Ruvcii-ttjJisen. Coiigiesnonal Represtnuition. note l?5, at 172. 

Tilt. f’t'.UCRM.ivf No. 43. 3t 280 (Janies MaclisoiO (Earle cd. Uoaover. Ra- 

ven iliri'icn consideml M.TilisoA's words "doubtfvil aiiiluinty" for ilw ftru[>nsttiori that 
Madiwm aoticifiated direct D'lvirict tepre^niation in Congress. He especially objected to a 
iiiis!'-:idiiif^ of Madison's scaicmem by proponctiC'? of Djstiict ic|Hx;scn{.iiiun in which tin: 
fiiiuic p<;il‘ect Iv.nsc is allcrcii lo toad “Ujcy will hfivc llicir voice in the clcciion of lih: gov- 
crninciU." 5cf R.avcn-JJansen, supra note 175. at 172-7.3 n.24, (citing Ueaiini^s vn H.J. 
Hfs. .i'dd R.’jore thr llamr Co'tim. on tlir JuJiciary, 90tl> Cong. 43 fstau’-nterit of 

Citiiens’ Jpi.nt Committee on National Representation)). 

The Ff-ueraust No. 43, supra note 210, at 280. 
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2. The “People of the States" Fallacy 

The argument that the Constitution itself disenfranchises the District 
also relies on language describing senators as “chosen ... by the People 
of the several States”^‘- and as coming “from each State.”^^ The theory is 
that the constimrional vernacular of “slates” reflects an intention to ex- 
clude District residents categorically from representation in Congress. 
This claim is cot simply Uiat the District community, as a distinct politi- 
cal entity, is barred from sending representatives directly to the House 
and Senate, but that District residents themselves are constitutionally 
forbidden to vote for representatives to Congre.ss, even if from other 
states. 

This overly literal reading does not do justice to the historical con- 
text or the case law. When Article 1 was written, of course, no one lived 
in the .seal of government because il had not yet been rlc.signatcd. much 
less populaied. Thu.s, when the Framers described represent.-uion n.s re- 
lating to "file People of the .several States,” ilicy were not at the titiie e.x- 
cltniiiig the citizens who lived in the parts of Maryland and Virginia area 
that would later become Washington. D.C., bm rather inrludin^ them in 
the coiistiiutional vionnnunitv of voting citizctis. 

The history bears out this inierpretation in the most vivid way. Dur- 
ing the first Congress, it was clearly understood that die Constitution did 
not di.scnfranchi.se citizens living in the District. When Congre,ss took 
po.ssossiufi from Maryland and Virginia in 1790, residents of the land 
ceded to Cmigress continued to vote in federal elections in Maryland and 
Virginia for the first decade after cession. Although the local population 
wa.s hrouglit under the “l-xdnsivc Legislation" of Congrc.ss “in all ctiscs 
wiiat-socver" in 1790. Congress .set the lirsi Monday in December of 1800 
as the official day for removing the federal government to the District, 
and ,s'o provided that District lo.sirlcms conid continue to vole in Mary- 
land aticl Virginia for members of Congress and that Maryland and Vir- 
ginia law would continue to ojicraic within the Disiiict until further no- 
ficc.’’'* There is no recorded challenge to this practice, and indeed the first 


V* U.S. Const, an. t. § 2. 

U S. CoNsr aiiKtiU. >!V]!, 

Rtiv<r«-l!iinscn seems io tfinbracc llic ides that exetusivc tcEi.'jliitive HUilionty veiacd 
iti C<>uf;iCs.s ill JSOO. Raven-H-mven, Congresiional Rcpre.tt'iiUtiion, mpnt noic 1 15. «( 
5 /•! (citiiij; United .Slaics v. Hanimond. 26 F. Cas. 0<j tC.C.D.C. 1801) (No. 15.293)). Bui f 
vsnnijld .iri’iie (lint cfie C'cnt of comtitntional dimension took place in 1791 when (^ongre.s.s 
the l.Tiiid'". fiuni M.iiyl.snd and Vir;;jnia- 'Htc Constitution retjuia's Conjtress to 
‘'exitmisir e.xeluxive Lryiilation in all C.ises wbaisocver over suclj ... as may. by 

ccEsioii of paniculai Slates, ami the Aeeepwnec of CongrMS. l)ccan:c the .Seal of (.iovent' 
metit of the United Siaics . . . .” U.S. Const, an. t, § 6. ci. 17 (emphasis adtktl). Thus, ilm 
cessifii), liie .icccpiaiico. and ihc ercaiioti of ilie Oislricl all look place in !79l despitu (he 
fact titat Coni'fcss chose ooi to uccnpy Uie District or govern it directly until 1800. Cot* 
gress' decision lo cunliiiue MarylajitJ and Virginia junsdiction during llic inierval period 
was wholly vvjiliiii its Jiscrcikm, aisl it could just as well have appointed cnnimissioncis or 
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Congress itself must have thought it perfectly unobjectionable, a fact 
pregnant with constitutional meaning.^” 

Moreover, when Congress in 1800 debated a bill providing that it 
would control District law in the future, the issue of voting came up in an 
iilujiiin.itiini way. The bill’s propouents understood that Uio cAcrcise of 
direct control by Congress would cause District resicleni-s to “cease to he 
tiie subject of State taxation, land that] it could not be cxpcctctl (hat ttic 
Statf.^s would permit them, without being taxed, to l>c icprcscntcci."'''’ 

The op)>oncms of the bill argued for keeping the status {juo; District 
lesiiieiH.s xvouki be govemed by the evolving state laws of Maryland and 
Virginia and could keep voting in Uie states, despite the fact of exclusive 
legislative atiihority by Congress. A.s Raven Jlanscn puts it, “Itjhc |)rcm* 
isc underlying llicir op|H)silion to the bill'— a premise never challeiigecl in 
the congrc-ssional debates whicii eiusucd — wa.s that , . . the lodging of 
cxclu-sivc legislative authority over the District in Congress |w,is) con- 
.sistent with continued reprcsenraiion of Di.sirict residents in Congress,"^*’ 

Even more striking, there were members of the House of Represen- 
(ativCxS from both Maryland and Virginia whose residences were within 
the boundaries of the District, both before and after 1800. Daniel Canoll 
served in both the Continental Congress and the first United States Con- 
gic.s.s from March 4. 1789, to March 3, 1791, as a Representative from 
Miirylaiul, yet lived in Rock Creek Park.^'* After 1800, John Love, a resi- 
dent of Al«.xaiKlria. which was then pan of the District, served as a Rep- 
rc.sentativc from Virgitiin.^^’' 

The foundational cxpeiieiicc of District rc.si<lctU.s voting for, nnd 
serving as, congressional repiescntaiivc.s is not an isulalud event in 
American histoiy Through at least the michlle of the twentieth century, 
msiny .statc.s allowed District residents who had gone to work irs the red- 
eral government to vote back home. Indeed, the piaciical vision of a 
capital city as a lran.sicm home to ciiir.ens who retain their basic political 
ioyaiiies to ihoir .states continues to mark life in tiie District. Hiiiulred.s, if 
not ilioiisnnds, of permanent year-round District resjderji.s are regi.stcrcd 
and vote in other states, even if (his peculiar arrangement is nowhere cm- 


allowcci soruu wIk’* siatev jo sitpvrvhe ihc Disirki. 

The fcwi-stitijcionnl undcfSCiiidings of i!jc fim Cont’fsss are aivcn speci.il wci^rtii he- 
tiausc many of she members ol the ftrsi Comjress, j»chniio£ Madison liunNcrtf. weie niso 
I'l'anHTS of Itic t ■onsjiunioij. Sff Marsti v. Chainbets. U.S. 7S.t. 7W (iOS't) ("Aii m’l 
'passed by iJiu firiJ (,'oiit'tes.s as5cmblcd wndur ihe Conbuuition, many of viiosir mt;mlx-i5 
liiid Uiki-n pull in ilic ffajiiinp ot iliat jiistrumcnr ... is tciitfiiujoraacmi-s and wcijjiuy ovP 
dimcc of iis imo ftwamnsi,'” iquoun^ Wisconsin v- Udicaa Ins. Co.. 127 U.,S, .*6.5. 297 
0888))). 

^’*Raven-Haflsen. supra uoie 175, aJ 175 (quoting iO Annals of Cose. 869 (1300) 
(siatements of Rep. Nkhoias}). 
ai 176. 

See Washington Pa-st and Present: A History (John Clageu Proctor cd.. 1 930). 

'<'* See BiOGfcsPHiCAi. Directohy of the .American Congress l774-i927. H.R, Doc. 
No. 81-607, at 92 (1950). 
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bodied in law. To take the most prominent example, President and Mrs. 
Clinton are full-time residents of the District of Columbia (in public 
housing no less!) but continue to vote in Axkan-sas. The same holds true 
for a large portion of the 535 mcmlxjrs of Congress, and their spouses 
and fiimilies, who maintain voter registration in their liome states but live 
on Capiin! Mili. or in Georgetown, Cleveland Park, or the Watergate 
ajxntmonis. 'Ihcsc VIF Washingtonians and their families take it for 
granted that ihe consfittUional structure is not a political straiijackct that 
requires them u> be unrepresented in Congress simply because they live 
in tito Districi, There is no constitutional law to contradict their praciicc 
or to invalidate their votes. 

if it i.s on accepted practice for high-level Wasliingtonians to escape 
nonrepresentaiion by voting in the sralc.s, iljen sJircly It must bo pemii.ssi- 
blc for Congrcs.s to enfranchise all Wtushingtonians in the same way (if 
not .some other, more direct method). To be sure, otic, might say that the 
right of elected K'gi.slativc and executive branch officials living in the seat 
of government to vote in their home slates is implied by the various pro- 
visions of Article 1, but that would not e.sphitn w(iy the spouses ajid chil- 
dren and .stiiff members of the President and memlwrs of Congrc.ss should 
be able to live permanently in the District but vote in the states. Finally, 
two significant extant practices confirm that Article I does not disenfan- 
chise citizens who ore domiciled in the District. The first practice is the 
decision by Congres.s to grant the District a delegate in the House of Rep- 
resentatives. At first blush, the conventional understanding of the “non- 
voting” delegate position might seem to bolster the proposition that 
Washingtonians may not have voting representation in Congress. How- 
ever, closer examination reveals that the delegate already exercises some 
actual fraction of the overall constitutionally created legislative power. 

Article I of the Constitution vests aJl legislative powers in the “Con- 
gre.ss ol ilie United States.”^’® Thus, as the D.C. Circuit has emphasized. 

one congrcssiTKui or sciuitor exercises Ardule I 'legislative power.'”*’’ 
Rather, the “legislative power” rests with the bicameral legislature iiseli. 
A.S it nuUto) i.if political reality and constitutional undcretatiding. however, 
e.U’ii of the 53.5 rnembeis of the two bodies e.scidscs .sonic fraction of the 
overall coiisticutional essence we call “legislative power.” Some of them, 
cli.'iir.'; oi’ uKijor committees with great souiority. for example, oiui up cx- 
ei'cisiiig more of that power than others, such a.s fre.shm;ui members of 
flK5 minoiiiy jxiriy in the Jlousc. But it also seems clear that each of the 
five dclegntc-s — from the District of Columbia and the four ien‘itorie,S' -- 
exercises .a real, if tiny, fraction of the national legislative power, ihe 
delcgale.s liave rogiiKir office space In the House office buikhng.s. They 
have the right to speak on the fioor of the House as well as in staiuiiiig 


U.S, Const., an. I. § I. 

Michei V. Anderson. 14 F.3d 623, 630 (D.C.CIr. 1994). 
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committees. Most significantly, however, delegates enjoy the right to vote 
ia committee and in subcDnimittce,^^ and for a brief period even voted in 
the Committee of the Whole on the floor of the House.“^ 

'fhere is no doubt that real l^islative power generated by the Con- 
stirution attends to the delegate position. A delegate’s vote can make the 
difference in whether a bill or an amendment passes a eomniittee or sub- 
committee vote and is sent to the floor. Although a discharge petition 
procedure \s always available to pmvcm a delegate's vote from tiitiniately 
eontrulling a piece of legislation. a.s a matter of {X»litical reality, a vole in 
committee is a precious piece of the overall legi.slative power. Indeed, as 
part of the nonna! process of legislalive logrolling, a delegate can trade 
hi.s or licr vote in coinmiUee or subcomniiiiee on a bill for a member’s 
vote on the floor on another bill. Moreover, the right to speak in com- 
mittee and on the floor of the Hou.se implies the power to persuade and 
convince other Members of one’s position, an opportunity that other 
American citizens who are not members of the House obviously do not 
enjoy. 

Indeed, if we assume, as I think we safely can. that Congress would 
have no auliiority to enact .a statute that turned prominent private citizens 
or mayors of large cities (to use the ;V/ic/ic/ court's example) into dele- 
gates to the Mou.se. then we have explicitly recognized both Che District 
and the territories as di.-iiinciivc and legitimate legislative actors within 
the constitiitiojjaJ regime, Thai tUc.se ciiiiiies arc awarded a fragment of 
the overall legislative power again refute-, the claim dial Article 1 dcnie.s 
the Oi.strict population the right to vote for repre.seataiivcs in Congress. 

A second practice suggesting ihai tlie .suffetassitexs of District resi- 
dent.'? does not compel them to be pcipetiialiy uiiie(M'esent<:iI i.s Congress’ 
decision l<i cnfranchi.se ciiizetis who have moved abroad temporarily or 
permanently. Through the Uniformed nnd Overseas Citizens Absentee 
Voting Act, fir.st enacted in 1986. Congress iec{uiic.s that each state “per- 
mit absent uniformed services voters and overseas voters to use absentee 
regi.stration procedures and to vote by absentee ballot in general, special, 
primary, and runoff elections for Federal office,”^'* With this Act, Con- 


TJic Rules «»f itif House <if Rcprcscimuives provide ihc dt‘lc";iies .'Sluii! ‘'servo 
oil staixting cotnmiucc.s in il;e same maimer as Meniljers of liie and sliuU po.^sess in 
siicii commUlees ihe same powers and privileges as the other Mcinhcrs,” Robin H. {..’A.rta-, 
U..S. ilousK oi RrPKi.s!:N!Ar/vr;5. kueiis or the House of Ri:t>Ki;Si..NrAiivr.s IS rule XII 
(I'Wl!). 

This W. 1 S the siibjffi of ?he litigation in Mictu'l v. Amlt-rswr On Jamuiiy 5, ihr 
House j’avu the live delegates the right m vote in rielibefatioiis o( the Commiuee ot iJio 
Wlit'.tls, Tiic entire Republican membership of the House brought .suit allcpiiig ihBi tins 
pnit’iicr violateil Aruele I's command that Utc House “shall be composed of Members 
eliosvfi i:vi;i-y second year by ihc People of the se\-cral Jsiaies." Hvc.ausc du; coun ihoiighl 
tb.1t tiu* "ancieiit practice of ddegaie.? sciviiijf oo standing commiilces of the llmi.sc” was 
bcyimd dr.ilkTige, it found that iIk.- cniatgement of the Defesates' virfiii" privilcixs had im 
■'ci)i»s:iimu>nal signilioancc." 5ce Mkhei. 14 F;3d at 6.32. 

■■‘42 U.S.C § !97:iJf-l (1994). 
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gjcis tilso conifxds ihe stales to accept and process, with respect to any 
i-edeiaj election, any otherwise valid voter registration application from 
an absent uniformed services voter or overseas voter, if the appUcatioa is 
received not less than thirty days before the election.^ 

With this provision Ctjiigrcss essentially forces the states to accept 
voter registration by citizens who otherwise would not be qualilicd to 
rcRister for lack of proper residence or domicile in (he state. Indeed, 
there appears to be no requirement that the voters have even lived in the 
suite ill wiiich they register, (.'ongress has thus successtiiHy used its en- 
forceineiit powers under Section 5 of the Fourteenth Aitiendnien! to se- 
cure tlio right of Americans living abroad to vote in federal elections by 
making dicir cnfianchi.semeju a kind of collective responsibility on the 
pan or the .states. The District population is in an analogou.s situation to 
Aiiicricans living abroad; unless Congrcs.s acts to vindicate tlscir tight to 
!>c repre-sonted in fedenj! elections. District residents will cotuinne to go 
vviiliout this rno.si fundanicnial right of citizenship. 

3. The Twenty’Third Amendment Fallacy 

Another pari of the aryutneni that the Constitution nmsf disenfran- 
chise citj/.i;fi.s living in the District in congressional elections may be 
biised on the rwcniy'third Amendment, which provides the District with 
electoral college votes iti presidential elections.’* The Amendment, seems 
to reinforce the distinction between the District and the states and argua- 
bly (,'on.siilutionalizc.s a principle of political inequality between them by 
limiiirtp the District's voting power in the clectonil college to that oF the 
least populous vSinic.^’ Moreover, the Amendment says nothing about 
congressiontti reprc.scmation. leaving the negative inference that Di.strici 
residents are, and riuvsi remain, disenfrauchised in Coiigtcss. 

Ttiere are many problem.s with this line of attack on the application 
of one person-one vote to the District, lursi. it seems deeply ironic to use 
a ct)nstilutiorial arnondment that w-as enacted in order to vindkaie votijig 
rights in presidetuiai elections ,as (he reason to ni’saie voting rights in 
congressional cleciion.s. Given the constitutional preference for repre- 
scnlaiion, liic Twciiiy-lhii J Amciulrncni ought to be viewed as rejecting 
any implication that District rcsi<Jenis are unfit for participation in federal 
eleciion.s. Indeed, if the adoption of the Twcniy-thiid .Atucndnicm in 
1961 foreclo.scd all subsianrivn cnfrandiiscmeni of the District ptipuia- 
tion in Congress, il would have been unconstitutional lor Congress to 


^ See ill. 

'^^See U.S. CON-Sr. amciul. XXIU, | i (stating that tbs Disirict appoint ... 

ejectors of Frcsiilcnl amJ Vice fVesident ... in addition to those apivijilcJ by the States, 
tiui they sh.il! 'j»‘ cotiudefcd. for die purposes of the election of ricsident unci Vice Presi- 
de.^t, to be etccioss upikoiiucii by a State . . .”)• 

^ See iil. 
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create the office of delegate from the District of Columbia a decade 

Reading llie Twenty-ihird Ainejulment to preclude a constitutional 
claim for voting representarioo in Congress offends the dyiKuiiic of dcira>- 
cnitic enlaigemoni that defuics the Consiitistiori. Consider for example 
die Twcniy fourih Antcndmenl. added to the CoiLstiitition in 1994 to ban 
all poll taxes in tedera! elections. During the enactment and raiiricaiiott 
debates, there was ntuch discussion about whethei the Afncndincnt 
sliuuld extend to poll taxes in stale elections as well,-’’ ami a deliberate 
decision was made to limit die AinendmcnTs scope. Just two years later, 
in Harper v. V7r^»mhi Board of Idections, the .Supreme CiHUt tonnd that 
Virginia's state election poll tax violated the hqmil Protection t-’huise/’'’ 
ahhougit such .a claim had been regarded as ridiculous by those who un- 
derstood the Twenty- fourth Amendnicin’.s .silence on tlic subject to imply 
liiat slate ]>■)]! uixos remained valid. This holding prompted angry di.s- 
seming opimons from Justices Black and Harlan, who argued cbai the 
Cmin was betraying ’‘the original meaning of the Coustiiuuon.''-'’ and 
ignoring the fact th.ai poll taxes "have been a iraditiona! pan of our po- 
litical structure.”''' J'he majority detennined, however, that ‘‘Inlotions of 
W'liiu constitutes equal ireuimciu Arr the purposes of the Equal Froleclion 
Ciiinsc da change. Those words seem ciistom-niaJe for the .siitiaiion ol 
the District of Columbia. 

Those who aiguc that the Twenty-third Aiiietidmcnt and the sub-se- 
qtioju failure of tlie D.C. Voting Rights Ameiuhucm freeze the political 
riglu.s of ii)isttjct citizen.s also ignore the w;jy.s tri which equal pirotection 
doctrine lias often done the work iiitcndcd by failed constitutional 
amendments. For example, the failure to pass the Equal Rights Amend- 
ment did not foreclose the evolution of equal protection principles to 
vimiicatc the equal right.s of women uiidc.r heightened scrutiny. Jc would 
liave been pixs.sible to argue iliat the Ninctociitli Amcntlmeni, ratified in 
1920 and conferring on women the light to vote, impliedly foreclosed the 
u,sc of Equal Protection to proii'Ct again.'^t gender discriniination. for il 
the Equal Protection Chiusc applied, why would the Nineteenth Amend- 
uicill have been ncces-sarv? Nonetheless, the Couri has forcefully brought 
women under the umbrella of equal protection jurisprudence, a process 


2 U.S.C.§ 25(a) (1994). 

e.g., 108 CONC. Rtc. 17.660 (1962) (suiemeni of Rep. Ltndsay of New York) 
(“Mr: Speaker, if we an: going to amend (he Constitution, the aniciidmcnc ought (o be 
meaningful . , . such .-in .ninendincni shouitl abolish imjicdiroetjts to voting in local dec- 
lions as well as state elections. It should not be confitied to Members of Congre.ss. >. 

^''383 VS. 663 <1966). 

!d. at 677 (Black, J.. dis.scniing). 

^■Id. at 634 (Harlan. J,. dissenting). 

!d. at 669 (emphasis in original). 
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that culminated in the Court’s laodinark decision in United States v. Vir- 

C, Dees Congress Have a Compelling Interest in Maintaining its Control 
over the Federal District? 

The above analysis of the District Clause makes it clear that Con- 
gress has a compelling interest in maintaining control over the seat of 
government and assuring eifectivc operation of die federal government. 
Thus, if it could be shown that giving Wa.shingconians representation in 
Congress actually interfered with this interest, then it might be a 
sufficiently cojnpclliiig reason for discnlTanchiscmeni. 

'I his proof cauno! be matlc. The vast majority of i.ssues dealt with by 
Congress dti not relate specially or uniquely to the Di.strict but rather to 
the natloti u-s a whole. Moreover, if District representatives' views of 
propier policy governing the District under the District Clause clashed 
with those of all other members of Congress, they could be easily out- 
voted. Let us assume, for example, that the representatives and the people 
uf W.ishiiiylon wanted to keep Penn.sylvunia Avenue open for public 
traffic, but everyone else in Congress, along witlt the Pre.sideiu. believed 
tiuii for .security iiui.sons it should be ckxsed,-'* If it came to a vote, the 
District’s representatives woulrf lose in the House by a vote of 4.1*) to 2. 
with .'iiiriilar margins in the .Senate. The point is that there is very little 
chance tluu reprcsciitation for District rc.sidcnts will itiipedc Congress* 
rightful role over the seat of government. 

IV, The Justiciability of the District’s Disenfranchisement 

However compelling, this argument will have nowhere to go If the 
various causes of action are ruled non-justiciable. Article HI of the Con- 
stitucion confines the federal judicial role to the adjudication of actual 
“ca,ses” and “controversies."^'^ As the Court observed in Allen v. Wright, 


-“MS U-.S. 515 (!996') (holcting that Vfqjima violated rqu.il pcoteciion in inaintaJnitig 
H n>«lc‘-05!)’ admissions policy m the Virsinia Mitiiary bi$iiiu(e); >rir t-lso v, .Mj- 

Imrna. 5t ! U-S. 127 norfaidding preenipiury ch.ilkta’es lo potential .imois basod on 

gender): Kiichbcrg v. f-censtra, -150 U.S. 455 (I9S!) (<Jccic»nii{; that a Louisbiia law which 
allowed a husband to di.cposc of prnpetiy held jointly with hi.e wife without hcj eoiwitiU 
vtolaicci eijual proiecticm); WettgJei v. Druggists Mm. Inv t'o,, 446 U.S, 142 
(holdiii!: that gender-based distinctions ia Missouri's workers’ coiiiiKnisatton law vioi.iifil 
ctjual ptoteclipn); i-njiiliero v. Rkh/ttalson. 4Jl LhS. 6T7 (1973) {lioldiiiR that disjj^a'e 
trejEiiicnl of servicemen ami servicewomen in .-ilKtcalins Iwiiofit-s was a violation ot the 
n.(jwal Pfoteeiion Cl.itjsc). 

''’See C'oscit Sirceli. O/un tssuc. Wa-SH, Post. May 24, 1995, at A'.’.4; .Stephen C. 
rclif A Hasnil iv Harris. IIS. Says !l Wll Pay for Ciosins (he Offtiai'i Irk^d D.C. 

IKjj /Vo/ Coiti’uhcd Itcjbrc Acfion, W.vsil. POST, May 2*1, 199.5. at 1X5, 

U.S <’ON.ST. JUt. ni. § 2 . 
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“several doctrines” have grown up “to elaborate that requirement;”^’ two 
of them are crucial in testing the justiciability of the claims outlined 
above: the political question doctrine and standing. This Part argues first 
that a federal suit addressing the representational rights of District resi- 
dents would present no “political question” outside the competence of 
tlie judiciary. The District’s disenfranchisement is a perfectly redressable 
violation of voting rights like the ones dealt with in one person-one vote 
or majority-minority district cases. Second, several hundred thousand 
people who are concretely and palpably injured by this regime have 
standing to challenge their disenfranchisement. 

A. Is This a Poiilical Question? 

These claims will confront, before anything else, the assertion that 
they raise a non-ju.sticiab3e pollticaJ question. A political question is one 
“where Lhere is ‘a lextually demonstrable constitutional commitment of 
the issue to a coordinate political department; or a Jack of judicially dis- 
coverable and manageable standards for resolving it.'”^* These arc the 
two principal factors foi analysis. 

First, the rpicsiion of voting rights in the District is not textiiaily 
coinrniiied to flic political arena. Tfic text of the Consliuiiion mcnlion.s 
neither congressional representation of Di.sfrict residents iu»r the specific 
nature of their voting tights. Tlie District Clause provides that t*Ofigres,s 
shall “exercise exclusive Legi.sIation” over the Discrict,^^ but this is tlie 
same kind of power that states exercise over cities and towns, a kind of 
power that does not include authority to disenfranchise citiz.eus in federal 
election.S'. 

The general grant of power in ilio District Clause relaie.s to the con- 
gressional inierc.st in maintaining police power over the federal di.sirict, 
and lia.s never prevented courLs from examining the con.sti(\itic)naliiy oi 
congre.ssional ircauneiu of the Di.sirict. On the contrary, the Bill of 
Riglils applies with full force in the District, and ju.sl a.s Congress may 
not e.stablis)i a church or shut down tlic it may n<tt vio- 

late the voting and leprcseniational rights ol Di.strtct residents. Congress 
could not. for example, create a local city council in titc Di.snict sviih 
mnlapportioncrl or racially gerrymandered districts; nor could it (any 
kttsger) rrcate a school boaix! with fixed scats for mcnibcr.s of diflcreni 
races. Tliu.s. it is wrong to believe dial (he Di.strici Clause makes con- 
gressional regulation of voting rights in the District non-reviewable. 


i5M6SU,S. 737, 750 (!934). 

Nixon V. Uniied States. 506 U.S. 224, 224 (1993) (quoting HaJeer v. Cary, 369 U S. 


186 , 217 ( 1962 )). 

^ U-S. Const, art. i, § 8. cl. 17. 
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It might be plausible to argue that Article I, Section 5 reflects a 
“textually demonstrable commitment of the issue” of District; voting 
rights to Congress. That Section states that “[ejach House shall be the 
Judge of the Elections, Returns and Qualifications of it-s own Members 
. . . In Powell V. McCormack,^^ however, the Supreme Court held 
that this provision was not a textual commitment of unreviewabie 
authority to Congress, since the Qualifications Clause specifies the re- 
quirements for membership in the House.^‘“ The Court held that the 
House could not simply add to these qualificalioos by excluding a duly 
elected member, Harlem Congressman Adam Clayton Powell, on the 
ground.s that he was facing criminal charges.-"’^ Invoking Article I, Sec- 
tion 5 here fails for the same reason: the Qualifications Clause cannot be 
mude to require tlun a candidate live outside the District of Coltirnhiu,'^^'' 
Again, there have been Coii§re.s,snjeji from Maryland and Virginia who 
lived cxclu.sivcly within the geographic boundaries of the DLsirict. and a 
gre.-Ji many IJ.S. House and Senate candidates today — almost all of them 
iiicnnibeiiis — do live in the Di.siriei of Columbia.''’- 

Second, the Court is competent to adjudicate cases respecting voting 
rights in congrcs-iional clecfinn-s. 'I'he Supreme Court .since Paker u 
has rejected all claims that voting rights cases raise intruciable or 
umuartageabic political questions. In Jlakc’r. the Court differentiated "po- 
liiicai questions” from “pohiical ca.scs." noting that comi.s “cannot reject 
a.s 'no law suit’ a bona fide controversy a.s to whctiicr some action de- 
nominated ‘politicar exceeds constitutional authority.”**’ 

The Court has accordingly found justiciable attacks on practices that 
arc alleged lo dilute or cancel out votes, such as miiJapponioncd legisla- 
tive disiricis*** and gcrtymandered di.stricts with majority-ittinoitty pojuila- 
'riic fad that the Supreme Conn, ultimately, would he reviewing 
actions of Congres.s rutlicr than the states dues not change the analysis, In 
Powell V. McConfuickJ^'' the Ciouri found justiciable the .seating of a 


^ U.S. Const, art !.■§ 5. 

>"395 U.S. 486(1969). 

See U,S. CON5T. an. I, § 2. 

v. McCorniacJc, 395 VS. 48£> (1969). 

It mighi be said tliai tlic Qualilicadofts Clause itself ittiplies disenfranchisetnent of 
ihc U.'.slrii:t since a Disiiic rc.suiciH be an iababitani of a state. But pis^ct resi- 

denis ran be, ar.Al ffccjurtiily arc. t/enicd as tesittenfs of spates for both constitutional and 
Mamtory iiiinH>io.s. 

Cois^jfcs.s has a si-jiote requiring that Members of Congress who live ycar- 

louiui in i!(c [>is!ncf of CoJumbia be treated like inhabitants of states for the constitutional 
.i;h 1 staliiiury pujposcs of ta.x:ni«>n. By implicit analogy, this treatment must e.xiend to vot- 
iiu’ ni.il ca<Ktut.u:¥,.SVe-t U.S.C. § 113 (1954); 26 U.S.C § 162(1994). 

.ioy U.S. isotiyoi). 
ai2l7. 

Reynolds v. Sims, 377 US. 533 (1964); Wcsbe.Ty v, Saitden, 376 L.S. I 

{ 1963 ). 

See Miller v. Johnson. 515 U.S. 900 (1995); Shaw v. Reno, 509 U.S. 630 (1993). 


395 U.S. 486 (1969) 
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Congressman ailcgctHy denied his rightfal scat in the House. In United 
Suuc.s Dcpariminn of Commerce v. Monicna^^' a case closely analogous 
lo the Di.strict’s. the C'ourt considered the question of whetlier Congress’ 
preferred lue.fljod of apportioning Hou.se dislrict-S among the states (the 
so-calicd "method of equal pro|)OiTions") violated tJte principle of one 
person -one vote developed in Wesberry v. Sanders,^^^ The Conn rejected 
the United States' urgumem that the case pre.scntcci a nonjusticial.de po- 
litical question. 

Acknowledging that the one petson-one vt)!c challenge (o federal rc- 
apporiioiuncm "raises an issue of great imponaijcc to the political 
f>rafichos.”''* the Monfatui Court nonetheless found that the "cc>nirovcr.sy 
. . . tunt.s OH the prot,x;r iiiterpietalion of liie relevant cim.KtittUionai |)i'Ovi- 
sioris. .'\.s om- previous rejection of the political tp)cstii)n dociiiije in tins 
coiire.xt should make, clear, the interpretation of the apponionmeni piovi - 
sions of tile Consiiluiiou is well within the comjwiencc of the Judici- 

It did not bother the Couri that if was reviewing the actions of Con- 
gress directly because although re.spect for Congress raises special con- 
cerns, “those concerns relate to the merits of the controversy rather than 
in our power to rc.solve it. As the i.ssue is properly raised in a case other- 
wise imqiic.siionahly within our jurisdiction, wc must determine wljother 
Congress exercised ii.s apponionmcni authnrsty within the limiw diciaicd 
by the Consiitimon.”^'' Thus, ii would not be a political que.siioii to re- 
view wtictfier Congres.s’ pre.seni reapjnjniottnicni meiluKl unconsiituiimi - 
ally oxc:ludc.s American citizens living in the District from being coimted 
for the purposes of apportiotiing members of the House. 

Additionally, the i99d Michel v. .'\/{dcr.vo/i deci.sion futtnd that a Ke- 
pnhlican Ariiidc 1 challenge to a 1 louse of Representatives' title, vvliicli 
allowed the delegate from the District ol Columbia and the four territo- 
rial ijclegafc.s to vole in the Committee of tJte Whole, presented no politi- 
cal question.’-'* The coun’.s theory was that the alleged practice of be- 
.stowing voting privileges on non-membcis of the House would invleed 
violate the constilulioiial provision that members of the House he “cito* 
sen by (be People of the Several Slates" and ilicjelorc both voters and 
members of the Hou.se would have the right to cljallcnge it. 

By the same token, there must be jnsticiabiliiy when voters in the 
District and their non-voting House delegate allege that they are being 
wrongfully denied their voting and represcniafiomd rights as citizens and 
as a representative under Article I. Of course, the claims would Still have 


“’503 U.S, 4-42(1992). 

^ Id. at 4-46. 

Id. at 458- 

Id. at 459- 

14 F.3d 623 (D.C. Cir. 1994) (upholding the voting policy). 
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to prevail on the merit?, but as a threshold matter, the allegation tliai 
Congress is denying fuadamenial voting rights must be heard. 

The political question doctrine cannot block judicial review of a ba* 
sic disconnect in the framework of representative democracy. Indeed, 
judicial review is at its zenith of legitimacy when it is applied to the vot- 
ing rights of people who have no other effective way in the political pro- 
cess to satisfy their claims. As John Hart Ely has written, “unblocking 
stoppages in the democratic process is what judicial review ought pre- 
eminently to be about, and denial of the vote seems the quintessential 
stoppage. 


B. Is There Standing? 

To prove standing, a plaintiff muse allege: (l)a personal injury that, 

(2) is fairly traceable to the defendant's allegedly unlawful conduct, and 

(3) is likely to be redres.sed by the plaintiff’s requested relief. 

Before analyzing these three dimensions of standing, it is important 
to observe iljat txadiiional standing doctrine may no longer apply to all 
complaints about unconstitutional arrangements in the electoral system. 
In Show V. Rend^^ and Miller v. Johnson,^^ the Court took up and 
affirmed challenges to certain majority-minority districts despite the fact 
that the plaintiffs never alleged that they had been personally, directly or 
concretely harmed in any way by virtue of living in tlie districts. If the 
Court simply assumed that the intersection of race and voting right.? 
claims triggered a kind of threshold super-strict scrutiny that allowed 
plaintiffs to waive showing of injury, then plaintiffs claiming chat sys- 
tematic disenfranchisement of a majority-minority jurisdiction creates 
the unlawful impression of “political apartheid” would also be permitted 
to proceed directly to the merits. 

Even following Lhe three standard elements oi Allen v. Wright, how- 
ever. .stvinding clearly c.tists to luing ihc.se claims. First. Supreme Court 
Jurispvudcuce Utun-uid-s u “di.slinct ami palpable” constitutional injury.-''' 
All of the Court’s voting rights picccdeiu.s make or a.ssumc the bn.sic point 
dial detiinl of voting riglits i.s just .such an injury. In a dcmtJcratic society, 
there arc few jx-r .sc injuijcs of a grosser nature than stripping a citiv.etl of 
his or her right to vote. 

Furthermore, when congressional representation is denied, other in- 
juries follow, .such as the inability to obtain equal services and a fair 
share of federal resources. Tltis is surely empirically provable, but it is 
sufficient that District residents, by virtue of their lack of political repre- 


John Hart Ely, Dc-mdcxacy ksxj Distrust 1 17 (19S0). 
Jfif Allen V. Wright. 468 V.S. 737, 751 (1984). 

'■^509 US. 630(1993). 

”“515 U.S. 900(1995). 

Wanh V. Sclclin. 422 US. 490, 501 (1975). 
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sentation, have a lesser opportunity to compete for federal resources In 
Congress. We know this point from Regents of the University of Califor- 
nia V. Bakke^^^ and Associated General Contractors of America v. Jack- 
sonville,'^^^ in which standing to challenge affirmative action policies did 
not rcijiiirc proof that the challengers would have received the benefits 
had the policies nui been in place. !i was sufficient to allege as injury that 
applicaitis were denied a fair chance to compete.^ 

Secoiui, the disttnfranchisemciU of District residents is “fairly trace* 
abie”^*^ to congressional action and inaction. Congress has (he constitu- 
tional respon.sibiliiy to enfranchise American citizens on a one person- 
one vote basis,^“ but it has failed to live up to this responsibility, granting 
District residents only a non-voting delegate in the House of Representa- 
tives and no representation in the Senate. Congre.ss is the only govern- 
ment entity that can bring the vote to Washington and it has refu.sed to do 
so. 

One might object that the Constitution itself causes the harm, but 
Part HI has shown that this is not the case. The constitutional “exclusive 
legislator” for the District is Congress, and so it Is the body with dirty 
hanc].s. 

The fact that the District’s disenfranchisement may be characterized 
as a result of congressional inaction rather than an affirmative, explicit 
statute does not destroy standing. In the years leading to Bolling v. 
Sluj.rpeJ''’ Congress hud never p.•li^cd a staime explicitly riiciating “that 
dual, sogreg.'ited schools slioiild bo inaintaiued; but the progre.ssioti of 
school legislation enacted during those years did very clearly rest on a 
congressional assumption that .scgreg.uioii vvottld continue.”'''*' T'ho Bolling 
Court u.ssuuiod that CDngtes.s w.as at fault bccuu.sc ic wa.s stniciuraily re- 
sponsible for the District. 

Finally, the injury to voting righl-s is likely io be redres.sable by judi- 
cial relief. Indeed, judicial relief is the only way that this matter will be 
resolved, for die proposed D.C. Voting Rights amendment has failed, 
statehood has been rejected, and Congress refuses to explore seriously 
other alternatives. Change will arrive only when a court declares the cur- 
rent regime unconstitutional and orders Congress to reapportion itself 


“M38U.S. 265(1978). 

50S U,8. ftif. (190.1). 

Sic Dekic. 438 li.S. M 280 n.I4; AsxocmicJ. 508 tfS. at 666 {"The ‘{rjuiy in fact' 
ill an f.c\\inl pioieciioii ciise of this vaxjety js die deiiiat of equal treatment resulting from 
the irrijinsilion of {;i bairici that makes it inore difficui: for ificinbers of a group to obtain a 
Iwtic'ii!, i)Ot the oJtiinaie inability tu obtain die bcwJit."). 

Alien V. Wrifilii. 468 U.S. 737. 7.SI (1984) (emne .Simon v. Enslem Ky. W'elfare 
Righw Org.. 426 U.S. 26. 41 (1975)). 

^ See discussion supra Pan II. 

347 U.S. 497(1954). 

^Hobson V. Hansen, 269 F. Supp, 401, 408 n.J (D.D.C. 1967) (emphasi.s added) 
(citing Carr v. Coming. I82F.2d 14. )7-19 (D.C. Cir. 1950)). 
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according to the principle of one person-one vote and respect the other 
constitutional rights currently being abridged. 

But what might Congress do? What range of remedies could the 
Court even suggest that Congress might choose from? Among tlie major 
possibilities available to Congress are two that would not involve struc- 
tural changes in Congress’ relationship to the District. 

I. Direct Statutory Enfranchisement 

Congress could pass a statute ireating the District as chough it were a 
state and directly confer senators and proportionate House representation 
on it by statute.^’ The constitutiOfiaJ basi.s of Congress’ power to act in 
this way would be its awesome delegated powers under the District 
Clause to “exercise exclusive I.egislaiion in all Ca.ses whatsoever*' and 
the implied federal corollary to Section 5 of the Fourteenth Amendment. 
If the District Clause is as all-cncompassing as opponents of District 
voting riplHs say it is, and if the Supreme Court's receni decisiun in C/n- 
Uoerne v. I'lorer''^ i.s to bo. credited, then Conju'css must liavc the 
power to rcdre.ss centurje.s of political discritnination and exclusion by 
granting full votutg rights to the District’s rcsidcni.s right ttow. 

■Jo be sure, this solution requires a sinictural and functional reading 
of Article i, which refers to representatives of the “states.*' But there is 
ample precedent from other contexts for Congress to use its powers under 
the District Clause to treat the District as though it were a slate for both 
stiuiiiory and constliuiional purposes. Hundreds of statutes provide that 
“(f]or the purposes of this legi.slaiion, the term ‘State’ shall include the 
IDi.sirict of Columbia.'’*^ If Congress docs not have the constitutional 


Disirfcl rrsidcHls couM I’v CHffanchi'^cd in Consress by way of a Cmistiiiidoiinl 
aniendnjem embodying ilic same piovision.'-. Pui such .nn amendment was aclually pru- 
posed by tloHgrps-s and /.died to laiiikaiiftit in the states, when only 16 of tto retjuisito 
38 stales ratihed it. See Markma!«. utpu note 22, at 3 ti.l tJDSS). Moreover; Article V 
does not aiiow for goinvorilcred constiiuiional atnendmenis ami. of courso, tho stiiies. 
would be impiicaiod by this mechanism as well. 

•'’*117 .S’. O. 2157. 2163 ilW?) (restating 1110 aatliority of Congress to ;ici 
affitmaiivci)' to srcitte votin" rights under its f-rotccsion powers to remedy aiul jve- 
vciii liiscriatiiKilinn afiJ votiii;: tigliLS violaitonsi. 

Thine aic 537 federal suituirs that treat the District of Cotumbia as iliawgh ii wese a 
.Swte lor piograniinaiic, governmental ami consm«Jio.hal ptirposcs. AVe, r.y., 7. D.-S T. 
S 431 (i<;d.j) (l-r.fcrii! Tlcclion Campaign Act): 15 U-S'-C. 5 KdX’i {199-t) tTair Debt Coi- 
leelieii Avi of 1977); 17 U.S.C. | 10! (i094) (subject matter and scope of eojsyrighi); !H 
U..S.C. § )96) (1994) (KacV-cicer Inlluenced and Conttpi OrpanUaiiotis); 23 U.S.C. § iUi 
(J994) ((ccler.'il-aid highways); 42 ll.S.C. § J973ce-6 (1954) {voting .icccssihiiity (or (he 
I'klfily ami harKiicapped); 42 U.S.C. § (IIKI-I) (Omformett and OveisenN CitirKtis 

Ai'Semee Voting Art o! I9S6); 42 tl.S.C. § 197.jgs;-l (1994) (National Votet Regisuaiion 
-Acl of 1991) .?.-?• i7/t(i D.C Represi'ntiiuon in Coitgrcss: Hr^aruigs Bc/nre ih-: t>nhc(<>nfii. 
tin iht! Con.Mnuii'jn of the Semue Comm, tm ihe Judicktry. y5Ui Cong, ’f- 12. (lyt’S) ftesii- 
muny of Senator Edward M. Kennedy). 
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power from the District Clause to treat the District as though it were a 
state, then these Jaws must be unconstitutional. 

Moreover, as Peter Raven-Hansen has argued, the Coun has been 
willing to see — and to allow Congress to treat — the District as though it 
were a state for numerous constitulional purposes as well/'^ Raven- 
Hansen identified three cases where the Court had specifically upheld 
legislation treating the District like “states” within tlie meaning of the 
Constitution. In Loughborough v. Blake, Chief Justice Marshall found 
that Congress could impose a direct tax on residents of the District de- 
spite the fact dial Article I, Section 2 specifically provides that direct 
taxes need to be apportioned “among the several states which may be 
included within this union.””* He reasoned that this phraseology estab- 
lished a “standard” for apportionment in the laying of direct taxes that 
could be applied to the District. Bui if Loughborough “does not treat the 
District as a stare, for what purposes is the ‘standard’ applicable?"”^ 
Second, in its somewhat convoluted holding in National Mutual In- 
surance Co. V. TideAwer Transfer Co.,”* the Court affirmed the constitu- 
tionality of a federal .statute that gave federal courts diversity jurisdiction 
over lawsuits between District and state residents despite the fact that 
Article HI, Section 2, creates diversity jurisdiction in federal court only 
between citizens of different states.^” 

Third, llie Court in District of Columbia v. Carrer^’’^ more generally 
“recognized nominal statehood as a commonplace of constitutional con- 
struction.”^” Justice Brennan wrote for the Court; “Whether the District 
of Columbia coasdtutes a ‘State or Territory’ within the meaning of any 
particular statutory or constitutional provision depends upon the charac- 
ter and aim of the .special provision involved.”^ 

Because there arc few constitutional purposes more important in a 
democracy than equal citizenship and participation, both tlie District 
Clause and the Equal Protection Clause should be read to empower Con- 
gress to enfranchise the District. As Raven-Hansen ai’gued, enactment of 


Havcji'Hanscn, Cof!srKS.^uyiuil Ripicummivn, supra note 175, a! 179-S4. Ra- 
veH-Maiiien here i^^^n!ducc^ a;i<3 elaborates Jha "tiu-oty of nominal statehood" which he 
arguc.s ean and ithoiiM he to make {x>iitica! tepre.-^ntation available to District resi- 
dents, 

18 U.S, (5 Wfteat.) 317 (1820). 

3'" ;j. at 319. 

Ravcn-Hai’sen, Congressional Repraseniation, supra note 175, at 179-8 1. 

U.S, 582 (1949). 

.Ser K.iven Hansen. Coiigivs.'iionat Repmennuion. supra note 175, at 183. This 
lioliliii!', liowever. c:m be only one dcincm of an atsumeiii for the treatment of the Dhslrict 
as u suif. As Kaven-Hansen noted, '’/ideK-aref effectively recognired the District's nomi- 
n;ti si.'itfhood otiJy for poipo.vcs of constraing the federal judicial power, and not for the 
purposes of rcpresentatioi).'' Id. 

d09 U.S. 418(1973). 

■’’Raven-Hansen. Congressional Represeniaiion, supra note 175, at 184. 

Correr, 409 U.S. at 420. 
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such a statute "would correct the historical accident by which D.C. resi- 
dents lost tlic shelter of state representation without gaining separate 
participation tn the national legislature.”®’ 

This proposition raises issues of further constitutional complexity 
that have been addressed by Raven-Hansen and Lawrence M. Franks! in 
extraordinary and exhaustive detail,®^ Both have concluded that the the- 
ory of “nominal statehood” would justify direct congressional enfran- 
chisement of the District population.®^ 

2. Treating District Residents Like Citizens Living Abroad 

Congress could also use its powers under Section 5 of the Fourteenth 
Amendment and the District Clause to pass a statute giving residents the 
right to vote and run for office in their states of former domicile or, if 
they are native Washingtonians, in Maryland or. perhaps, the state of 
dieir choice. This statutory solution is parallel to the approach Congress 
crafted in the Unifomed and Oversea.? Citizens Absentee Voting Act.’** 
It is al.so roughly similar to the District's original voting regime. This 
system could be implemented immediately by way of a simple statute but 
is far less preferable from a democratic perspective because it breaks up 
the political coherence of the community of citizens living in the District, 
It is even possible that such an electoral diaspora would run afoul of 
Shaw V. Reno and the other cases disfavoring bizarre and disjointed po- 
litical geography. Nothing would be stranger in our political and consti- 
tutional experience than having citizens from one geographic community 
vote in fifty different states, so this solution is both theoretically and con- 
stitutionally disfavored. 

5. A Structural Revision: Statehood 

Congress could change course and decide to pass a statehood bill 
that reduces die size of the federal district, cedes the residential lands to 
the state of New Columbia, approves New Columbia’s petition for ad- 
mission, and then admits the fifty-first state to the Union. Of course, this 
disposition could not be ordered and is io no sense a constitutional re- 
quirement: under Article IV, Section 3, Congress has essentially unre- 
viewabic powers to admit new states. But it is one way that Congress 


'*■ KiiVfji- Co‘if.refsi»nn! Representation, su(>fxi tn>ic 175. at 1S.5. 

Her. i...r%va‘nic M. t'tankcl, Haiionct Kepresenttnion for the (hsiric: of Columbia: A 
/.-yii/.u/iv S>Auiii'n. 139 U. Pa. I.. Rrv. J659 (1991) (lipU-iang ami. in certain constitu- 
tional itfiipcciK. cupaiidioi: on Kavcii-Hanscn’s o.-:siiia! argumt’ot). 

See. c.};-. Kavfn-ltanscfi. Conaressionoi Hepresentution, supta 169. ni 179— S4. 
^ 42 tJ.S.C § l973ff-6 (1994). ' 
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could live up to the command of equal protection for citizens now caught 
in Uie undemocratic arrangements in the District-“^ 

■ 4. Another Siructuinl Revision: Reunion with Maryland 

Just as Congress returned Alexatidria and Arlington to Virginia in 
1 846. it couki return most of the present Di.strict to Maryland, thu,s giving 
WashingtonicHi-s- their political rights pa*scntly being denied. Maryland 
would have lo consent to this retrocession of its former lands since Arti- 
cle IV, Section 3 provides that “no new State shall be formed or erected 
within the Jurisdiction of any other State; nor any State be formed by the 
Junction of two or more Stales, or Pans of States, without the Consent of 
tlic Lcgislaiures of the States concerned as well a.s of the Congress, "■** it 
docs not presently appear that the political will exists in Maryland or in 
Congress to make this happen, but it remains a theoretical po.ssibility. 

Surely it was more difficult for Congress to attempt lo build a sys- 
ictn of integrated public schools in the District after two centuries of ex- 
clusion am! segrogation ihriu it would be for Congress simply to (ind a 
way to give District residents the right to vote. If would not requiie con- 
.siaiu supervision and inter vention by the federal district court for Con- 
grc-s.s to «ccotnpli$lj this goal. In sum, tire Disciici’s citizemy has .suuid- 
Hig to pursue its nght.s becnii.se it can show a concrete ami severe injury 
caused by Congress that is redressable by the courts. 

V. Conclusion 

It is an unremarked but powerful fact of American history that the 
District of Columbia has been a crucial pivot point in the development of 
the proccK-ses and values of cojunitutional democracy. Perhaps the mo.st 
fiinious Supreme Court case in history, Maii'ury v. Madison, which pro- 
claimed the doctrine of judicial review, was a District case dealing wiili a 
dispute over the presidetuiaj appointment of a Georgetown btisine-ssman 
to the local bench a« a justice of tlie pci\cr:.^' In Iflb?., the District hC' 
came die first phacc where Congress abolished slavery, a full year before 
the Gmaiicipation Proclamation: after the Civil War, Congress gave black 
nien in the District the right to vote as a dres.s rehearsal fur the riftecniij 
AnioiKlincnt.'®'^ 'Hje right of equal protection again.si invasion by the fed- 
eral governnienl (a.s opposed to the smtes) and the right to travel were 
Ixnii c,siab!ished by conn cases that originated in the Now tiic 


Raskin, supra note 87. at 423; Baven-Hansen. O.C Sta:eHood. supra note 15, 
^U.S. Const, art. lY. § 3. 

^'’5U.S.(1 Cranch) 137 (1803). 

Eric Foner, RrcONSTJtucrroN: America’s U.’^ftnishcd REvot-urioN 1863- 
1877,35 6. 272(1988). 

Shapiro v. Thompson, 394 U.S. 618 (1969); Bolling v. Sharpe, 347 U.S. 497 
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time has come for another ease; this one to test whether equal protection 
for District citizens extends to the right to vote and to be represented in 
Congress. 

A resilient truth about equal protection jurisprudence is that histori- 
cal practice is no guarantee of present-day constitutionality, for “[njotions 
of what constitutes equal treatment for the purposes of the Equal Protec- 
tion Clause do change.”**® Radical reversals of obsolescent arrangements 
are to be expected because “the Equal Protection Clause is not shackled 
to the political theory of a particular era.”*** The equal protection princi- 
ple will destabilize every settled form of political inequality and force iltc 
managers of exclusionai 7 regimes to justify themselves. 

Congress has a great deal of explaining to do when it comes to tlie 
District population, which it has treated for centuries like an unwanted 
step-child or, shifting metaphors, like the unseen inhabitants of a piece of 
real estate picked up acoidciually in a foreign war. 

The Supreme Court has generally done better by the Distiict. Al- 
though it has systematically rejected attempts to escape taxation by frus- 
trated nou-voters in the District, it ha.s also made clear that the Bill of 
Rights is still operative for District residents. Despite it.s “exclusive leg- 
islation” powers. Congress under current doctrine cannot establish an 
official church in the District, shut down the newspapers, deprive resi- 
dents of a right to jury trial, force defendants to testify against them- 
selves. or take llie property of residents without just compensation. 

Separately, the Court has also found that the “right to vote” is a fun- 
damental right of the highest importance which it has repeatedly en- 
forced over structural objections like separation of powers, federalism 
and die political question doctrine. 

The Court must connect the general idea that American citizens in 
the District are members of the constitutional polity protected by the Bill 
of Rights with die specific idea th.if American citizens have to be repre- 
sented iu their federal, state and local governments and must have the 
right CO vote for representative.^. 

It is true that even ovcTwhelining authority in the voting righc-s field 
could not overcome a te.xtual ban in the Constitution on voting by resi- 
dent.s of the District. Yet no such ban exists. Nothing in the language of 
the District Clause disenfranchises Washingtonians, and there is no evi- 
dence that its original intent or meaning was to effect disenfranchise- 
ment. In the final analysis, the Court will again have to address the ques- 
tion of whether the Constitution is simply a contract among the states or 
a national popular covenant according to which the people have commit- 
ted themselves to the ideals of equality and liberty proclaimed in the 


( 19 . 54 ). 

^ Harper v. Virginia State Bd. of Elections, 383 U.S. 663. 669 (1966). 

Id. 
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Declariition of Independence and now embodied in the Fifth, Thiiteenth, 
Fourteenth and Fifteenth Amendments. 

This question was settled as long ago as l^cCullough v. Maryland, in 
which Chief Justice John Marshall declared that “[Ijhe Government of 
the Union ... is emphatically and truly, a government of the people. In 
form and substance it emanates from them. Its powers are granted by 
them, and are to be exercised directly on them, and for their benefit.”^” 
The Constitution begins by making the source of political power clear; 
"We the people . . . 

The idea that Congress may constilutionaHy disenfranchise the Dis- 
trict reflects the most conservative and statist constitutionalism. It is con- 
servative because it works to conserve traditional political, social and 
racial attangements. It is statist because it promotes a vision of the Con- 
stitution that privileges governmental power over political freedom. It is 
also statist, in an equally resonant sense, because it imagines the Consti- 
tution to be a social compact among the states rather than a social con- 
tract or covenant among the people. 

The right of Washingtonians to be represented in Congress follows 
inexorably from the logic of all of our constitutional understandings. It is 
now time for the Courts and for Congress to take this appreciation from 
the level of insight to the level of action. 


" M U.S. (4 Wheat.) 316, 404-05 (1819). 
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I would like to thank the Chairman and members of the committee for 
this opportunity to testify. Senator Carper, the first time 1 talked to you 
about DC Statehood. You said, “push and keep pushing. Your cause 
is just and you will prevail.” So, 1 have come here to push. My 
constituents have been denied their basic rights of citizenship and 
this is unacceptable. In spite of this, they have never shirked a single 
responsibility of democracy. They have always been exemplary 
citizens; paying taxes, serving in our military, taking on every 
obligation and receiving only partial compensation in return. I know 
there are several proud veterans on this Committee who know what it 
means to risk life and limb in defense of our freedom, but imagine 
what it was like to serve in a World War knowing that you did not 
even have the right to vote for President. I am proud to represent 
people with this kind of character. Proud to call myself a 
Washingtonian knowing that DC residents have always cared more 
about America than their own self-interest. Our founding fathers 
established this great nation through a sacred covenant with the 
people based on freedom, liberty and mutual obligation. Although we 
have faithfully fulfilled our end of the bargain, our government has 
consistently failed in its responsibility to reciprocate and has defaulted 
on the solemn pledge of citizenship that forms the basis of all 
legitimate governance. One nation indivisible; not separate but equal; 
that’s the promise of democracy and for 200 years we have been 
denied. Once the contract has been breached, all that flows from it is 
tainted and the covenant that binds us is diminished. We’re tired of 
hearing irrelevant excuses: too small; never meant to be; a violation 
of the Constitution; and insults, like move if you don’t like it; stop 
whining; go back from where you came that only perpetuate the 
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misconception that we expect to be given something rather than 
reclaiming that which is already ours. The framers may have given 
the power to Congress but the right was given to us by God. i am 
here to say enough. We have earned our citizenship; paid for with 
our sacrifices, our money, and our service to America. The time has 
come to right this wrong which violates every principle Americans 
holds dear. You heard testimony today using words like budget 
autonomy, legal autonomy, and voting rights. Make no mistake; only 
Statehood makes us whole. Any other solution glosses over the 
inherent inequity in our subjugation and perpetuates our second class 
citizenship. Only statehood makes us equal. Only statehood resolves 
the injustice that has resulted in us becoming colonists rather than 
citizens. You ask what are the implications of S. 132? They are 
simple; fulfillment of an indenture as old as America itself; the final 
righting of a wrong that has perpetuated a political anachronism that 
outlived its usefulness a hundred years ago. On this date in 1814 a 
member of the DC militia, Lieutenant Francis Scott Key, wrote a 
poem that became our National Anthem. This morning a group of 
veterans and citizens presented each member of this committee a 
flag with 51 stars and the inscription, “in recognition of the 200,000 
who have served during wartime and our special connection to the 
American flag.” This was done to remind members that we ask for 
nothing more than the restoration of our rights. We ask for no favors, 
no special treatment, and no dispensation; only the justice of equality 
that democracy demands. You were right Senator. Our cause is just 
and we will prevail. The President said I’m for it; Senator Reid said, 
“we deserve it”; and 80% of Americans in a nationwide poll said we 
support it. As a child I stood up every morning, put my hand over my 
heart, and said “with liberty and justice for all”. I believed it then; I 
believe it now; and I call upon the members of this committee and in 
both Houses to make it true showing the same courage that the 
residents of the District have always exemplified. Not asking what’s 
in this for me but rather what’s in this for our democracy. Dr. King 
said injustice anywhere is a threat to justice everywhere and this 
injustice can no longer stand on its own. Our democracy can no 
longer tolerate it, our government can no longer support it, and the 
way to abolish it is statehood. The partisan politics that characterize 
this struggle must end. We must rise above the rancor and 
divisiveness, act selflessly to pass this legislation, and continue to 
form a more perfect union. I close by answering the question my 
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fellow Washingtonian asked 200 years ago. Yes, Lieutenant that star 
spangled banner yet waves and it’s time to add another star so that 
finally it waves for ail of us. 
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Minority Views on H. R. 47U 

The DelcMiB Districi of Coluinbia Eleanor Holmes Nonon fave voice to the 

feelings of many statehood proportenu when she said, *If is time lo leave behind the empty 
ape^ogias and false legalisms and erase the stain on Amehcan dcmticracy.* (November 14. 
I99i.) Such protfistadons notwidisunding. the issue of D .C. statehood and the provisions of 
the proposed statehood legislation, H. R. 471S. art complicated and are not resolved by the 
quick-Hs solutions offered by this icgislaiion. 

Anicte {. Section B. Clause H (the Distikt clause) of the Constitution states that the 
Congress shaJl have the power *({)o exercise exclusive legitiation in aJl cases whatsoever, over 
such disinci (not exceeding ten miles square) as may. by cession of panicular States, and the 
acceptance of Congress, become the scat of the govcniment of the United 5tates(.}' Proponents 
of H. R. 4718 claim that this provision is outdated, does not prohibit Congress from doing what 
4 wants with the District (including a grant of statehood), and uas never intended to create a 
densely populated city. Substantia] evidence exists Mhich refutes each of these claims. 

In addition, there are serious questions concerning the status of the 23rd Amendment to 
the Constitution under 0. C. statehood and whether the Diiirici. an Anicle I territory of the 
United States, can be treated like the Ankle IV territories which have been admitted as states- 
These matters cannot be dismissed as irreleva.ni because (here it substantial evidence to the 
contrary. The worst possible outcome would be to enact unconstitutional legislation and have 
the courts overturn it and in the process declare invalid (he laws and actions of the putative new' 
:,iaie ofttr suiehood was granted. 

That the constiiuiionaj doubts concerning D.C. statehood are substantia] have been 
recognired for decades. As Auomey General Robert F. Kennedy tuwd m testimony before (he 
House Committee on the District of Columbia m 1963: 

(Tlhe v'onsiifutionai questions presented [by D C- statehood proposals] are 
substanttai... the unceruinites which they create could probably not be resolved 
without several years of litigation, and. ..that these unceruinties could affect not 
only the validity of the proposed [legislation] and of goverrmeniaJ actions 
affecting the. area, but also ihe electoral system., and the outcome of a 
presidcntiiJ election (Kennedy, p. 352). 

Indeed. Attorneys General and Assistant Attorneys General from the Kennedy, lohnson. 
Carter, and Reagan Administrations have ail agreed that the Dtstnci problem requires a 
constitutional solution. The leading legal advocate for statehood without a constitutional 
amendment himself confesses that: 


I 
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No one who hu Uouhted to eipioK (he iuues widl a/i open mira} could claiin in good 
(hit the answer lo the constiiviionaJ conundmin of D. C. suiebood is cie^r and 

unequivocal (Kaven-Hanien p. 107). 

Even if the ConsdtuUona) issues did not exist, ihcre are a iarge number of problems m 
the legislation iueif which must be addressed, H. R. <718 is a poorly drafted bill that would 
create a Slate of New Columbia urtequaJ to the other states, ttifnnge on the sovereignty both of 
lU neighboring states and the Federal govemmem, and produce absurdities both itt law and m 
logic. 

Statehood proponenu have invented novel consiitulioisai theories and have rewrillcn 
history to defend admissiem for the Distri« through simple legislaiion. Congress should not 
indulge in ittese false legalisms. The essence of the sutehood argumenr is that under (he Distnei 
clause. Congress may do anything it vtishes with the teat of govemmenr tnehiding givittg it 
away. But the power to legislate 'etclusively* for the nation's capital should not be confused 
With absolute or unrestricted power and cenajnly does not include the power lo destroy it. The 
permanent seal of govemmertt was created by the Constitution, not by Congress. Congress's 
responsibility for the Nation’s cspiial cannot be turned over to dfly state, current or future, 
absent an amendment to the constitution. Moreover, the power of Congress to legislate for the 
Disinci, though 'plenary,* isrtot unhmued. Other consiiiutionai provisions guarantee individual 
rights and place restraints on the Congress that cannot be taken away by a simple legislative 
majority. 

In sum, H. R. ■iTlg is fauJly flawed legislation. Admitting the District as a state by 
simple legislation would violate the constitution and. given the poorly crafted nature of H. R. 
■1718. its passage will result in years of congressional and judicial action to correct the legal and 
practical absurdities the bill would crease. At a minimum, the other 50 suies should not be 
required to pay the Distnet to become a suie wnh favored status as this bill requires 


2 
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I!, HISTORY OF THE 'DISTIUCT CLAUSE"; THE CONSTmmON 
CREATES A.N INDEPENDENT SEAT OF GOVERNMENT 

Many Americant do not what a rtvoluiionary and comrovcnial document the 

Constitution of the United Suies wu when M etnerted from the Coruiituiional Convention in 
Vtl Ttie proposal was a radical depanure iwth frotn htstohul models and from (he form of 
government provided under the Anictet of Confederation. A critical purpose of the new 
constitution was to enhance the power of a very weak central government which had tseen 
dependent upon the cooperation aitd goodwill of the several states. In order to ensure the 
independence of the new central government from undue stale influence or control, the new 
constitution included a provision to set up a tOO square mile district ouuide of any state and 
under the exclusive control of the CongKSs as the seat of the new central government. 

In many ways, the croaiio.n of a Federal city to serve as the scat of govemmcni was an 
in cgrat part, if mu essential to. the new form oi government created m the Constitution, To 
properly undersUnd why this was so it is helpful to take a bnef look at the events leading up 
to the Constitutional convention. 

U’hcr the .American Colonies declared independence from Great Britain on July 4. |776 
they did 50 a ihim-cn separate and fully sovereign states. These newly declared nation* 
cvXiperaicd closely with each mher and attempted to act in concert a much as possible amidst 
a strong desire to and much discusstori of forming an actual union, ft was not until after the 
conclusion of the war for independence (hat tuch a union was created by the ratiricaiion of the 
Anicles of Confederation in 1781. tven under the Articles, however, vinuaily alt governmental 
power was reserved to the states. As hislonan Kenneth Bowling has described them; 

The Articles of Confederation . esublished a loose union of independent sutes and 
delegated to Congress little power other than to make war and peace, manage foreign 
affairs, and resolve tntersuie disputes. Congress had no source of revenue eicept for 
unenforceable requisitions on the states, no supremacy, no control over commerce and 
cerrujn/y rui powyr lo fiijMnh u fumdiaiimiih indepe'tiJtin! rtsiJenit j\ir 
lemphasis addcflliBowling p. JJ-Nl. 

I. Flm Congress Dchatirs Federal Enclave 

Naturally enough, since Congress had little power over the states, there was less reason 
to attempt to insulate Congress from overreaching by the states and less need to provide 
Congress with a capital city, r.ve.n so. the First Congress under the Articles took up the 
quesiiun of creating a Federal enclave by purch.is.ng land on -vhich to erect buildings. 

Soon after reaching Pnnceion m 178). Congress had appointed a committee 
(including James Madison} to recommend the degree of jurisdiction it should 
exercise over tu scat.. ..The issue facing them involved two questions. What 
should be the line between the authority of Congress and that of a locality or state 
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over (he Kit of fedenl govomment? And whK ihouid be (he rvU(ion}btp 
between the feden) government and the tcei(knu of lU Ka(? 

. . .The juhsdicQon commiitee reported in September 1783 thjt Congreu thould 
have aclujivf Junsdiaioii ovtr a diaria »o{...kit than 3 miUs squart (nine 
square miies) (emphuis added)(Dowtin| p. 77-79). 

There wu considerable debate, however, over whether, under (he Articles, Congress had 
the power to majee such a purchase of taml and caercise such jurisdicuon. As noted above, the 
Articles did not expressly grant such power (o Congress. Madison himself found the question 
of whether the Congress had the power to take such action sufftcienily 'puzzling* to seek advice 
from the Virginia delegation. (Bowling, p. 79) (n response, Thomas Jefferson drafted 
resolutions for the Congress 'rejecting both ownership of the land by the Untied States and the 
idea of exclusive jurisdiction for Congress * (/</.) instead, Jefferson proposed that 'Congress 
rely on the honor and affection of the states to guarantee the privileges and immuniites of 
congressmen and foreign ministers.* (Id.) 

2, .Madison Plans for Independent Seat of Governmetti 

As is well known, the Articles of Confederation led to much jockeying for position, 
strategic alliance building and votc-irading and. failure. Throughout (he early and m>d-17S0's 
there was mounting frustration at the inability of Congress to act under the Articles. James 
Madison and others called for a Constitutional Convention to repair defects in the Articles of 
Confederation, 

Madison clearly uw the 'vices of the political system of the United Slates'' under the 
Anicles. He traveled to Philadelphia prepared to do battle for the future spirit and moral 
balance of the young .Amencari nation. In what beca.me known as the 'Virginia Plan* Madison 
laid out an entirely new scheme of government where power would be shifted from the states 
to the central authomy. In a letter to George Washmjton pnor to the Convention, .Madison 
explained the basic outline of his ideas: 

Conceiving that ah mdividuaJ independence of the States :s utterly irreconcilable 
with iheir aggregate sovereignty, and ihai a consolidaiion of the w-hete into one 
simple republic would be as inexpedient as it is unattainable. I have sought for 
some middle ground, w hich may at once suppon a due supremacy of thv national 
authority, and noi exclude the local avihonues wherever they cm be 
subordinaiely useful iMcyets p. 66). 

Imporuintly. the proposal of Madison incUidedoo>viiiuiiifn»il pr\}\isiqn/orijcqtnp!tttly 
inJtptnJem seal afa newly supreme federal $o\trnineru set epanftom any siate. Madison w ell 
remembered the difficulties, abuses, and humiliations suffer^ by ihe naiionaj legislature while 
residing in Philadelphia. He also welt understood the tcmpuiions to the local government in 
seeking the favors offered by the presence of the national government. Madison understood that. 
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given Ow new powtn his pitn (met eventually lisc ratified consurulion) would vest in Coogreu, 
such relLuic* upon any tuic would ultimatciy compromise the aliility of the new ceotnJ 
govemment to exercise true sovereign powers. 

Madison's Virsinia Plan to govern the new nalttMt. with some significant modifications, 
wu hammeroj into a document by lengthy and spirited debate throughout the summer of L7g7 
as the Coflvenuofl worked its will. With respect to those provisions that would become the 
District clause of Article I of the Consuiution. (he Convention in fact strengthened Madison's 
uggestion for the powers of Congress over (he Federal city. 

James Madison offerfed to the convention] the proposition that became Article !. 
[Section) S, Paragraph 17 of the Con^ilutiofl of the United Sates. Ke proposed 
that Congress have 'exclusive legislation’ •• a less politically tensitive phrase than 
'exclusive jurisdiction. ' but no different in meaning •• over a sutfionary seat of 
gcivenimeni and a disinvt surrounding it. Deceniralisis George Mason and 
EIbhdge Cerry questioned the necessity but lacked the support to prevent i{, Vie 
comminee wlmh worlvd on MiiJison's proptisol siren^iheneJ the 'e.\cliuive 
lei/isluiion' pfOMSion. e.'i/winirfcJ the e.^plkii JisancifOn terneen the ieot of 
py\i'rvneni and ihediiirtK'l surrounding ii, unJ detemined the sue of the distni'i, 
(emphasis addcdK Bowling p 79-80). 

As the states debated ratification of the Consittulion, the District clause came to 
symbolire for the Antifedcralists all that they feared from a central government with expanded 
pijwcrs. Again, to cite hisionan Bowling-. 

[Oppo-nents of the ne* constitution) publicly atucked what they uw- as the 
inexorable result of a one hundred square mile district under the exclusive 
jurisdiction of Congress.. .Both the lessons of history and iheir fears for 
republicantsm provided a dangerous sccnano which they did not consiiier 
exaggerated Indeed, their attack on [the District clause) of the Constitution can 
be seen as i microcosm for many of their concerns about the document ... 
AniifederaJists envisioned a city larger and puieAiially more corrupt than 
Philadelphia or even London. Indeed, they, not the FederaJisis. gave conency 
to ihe new term, •federal city.’ One hundred square miles was an enormous area 
to an agr^nan people whose largest city, thmy-n* square mile Philadelphia, had 
a scilled }re.i of less than iwo square miles, and whose second largest city, New 
York, lay more than a mile south of Greenwich Village 

AnufcdciaUsts projected a population at ihc iVdctui city of perhaps two or 
even four tnillicrt people, eiiher diroeily atiendani on the federaJ government as 
employees or lobbyists, or indirectly dependent on it as Umtly members of the 
attendants ... The federal city would become the cultural, social and fashion- 
setting seat of the United States. To it would Bock ihose Americars who 
adulated people of foriune and posv-er, and it would soon be home lo the great and 
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mighJy of the e*nh ... 

...FedenlUu such u lames WiUon, Aieiantkr Kamiitons/Ml pvticulariy 
lames Msdtson uiempted to counter nuiot AntifederiiiU charges in (he prvu aivj 
in sevenl nuficsuon convctuions. Feiienlim. however.. ..did not deny the 
Aniifederai claim that the ten mile square might ^xome die focus of Amercan 
politics, wealth and society (Bowling p. 8i'83). 

Just as the Aniifajeniists feared the creation of a suong central government, proponents 
of (he new constitution knew that the prcKrvation of such a govemmeni would require the 
creation of a Federal city, lames Madison cipressed considerable fear that if the seat of the 
federal government were placed in a sate then it could be subject to both enungtement in local 
politics and could be held in thrall by that sate for goods and services that were vital to ihi* 
I'unciiontng of the government. Wmmg in FfJieruUsi. So. d*. Madison explained the necessity 
(or a sent of the new federal guvomment independent ot onv state: 

The indispcnuble necessity of complete authority ai the seat uf 
government, carries its own evidence with it ... Without it. not only the 
public authority might be tnsulted and its proceedings inierrupicd with 
impunity: bui o Jifptiultnct offhr mniben of tht ftnerot govrmmrn/ on 
iht Swr comprrbemJinn the srai of govtnvntm, for proieclton in ihc 
exercise of theii duly, might bring on thr national councils jn impmanon 
of awe or inflxnce. equally dishonorable to the govcrntricnt and 
tlissj/iifoclory to the other members of the ConfeJeraci This 
consideration hat iht more weight, as the gradual accumulation of public 
improsemcrnsai the stationary residence of the government woukJ be both 
too great a public pledge to be left tn the hands of a single State, and 
would create so many obsucks to a removal of the government, os uiH 
f4rrher to ahn<Iir its nrcessarv intlepenjence (emphasis addedit Madison 
p. :7d) 

Clearly, the record indicates that the founders intended to -•reate a capital city which, if 
anything, would be even more densely populated and play an even ‘arjer role in ihe cultural and ■ 
economic role m the life of ihc naiion ihan it m fact plays loday. T>.< question which staichijod 
proponents must anvwer convincingly is whciher the need for a seat oi go'tfmmcni aver which 
ihe Congress is truly and fully sovereign •• and in which the seat of government is indepenceni 
from suitf gjvomrr.cnts and free from their undue miluencc or cs’ntrol •• has disappeared wUh 
Ihc pasuifc of time. 
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lU, CREATINC A STATt OUT OF THE OfSTTlICT OF COLUMBIA 

Even for ihou ^voting O. C. suuhood. a number «f signiftcint iuue$ cotKeming 
H- R. 4718 must be addressed and rcsplvcd. Serious questions exist concerning the method by 
whKh Ntw Columbia could be created and admitted to (he union. The pfoponenu of 
H. R. 4718 contend that Congress' power to admit states under Arucie IV. Section J of the 
Constitution is unlimited and, therefore. D. C. stuehood may be achieved by only a simple 
legislative act. Considerable evidence exists, however, that pan of the District of Columbia 
could only be admitted as a state by constitutional amendment and that simple legislation such 
as H, R. 4718 would be invalid. 

A second sel of questions cxiU concerning the provisions of FI. R. 47 [g iiseif, such as 
whether it. in fact, creates a state co-equai with the oiher SO suirs and which meets (he 
iradiiional and histoncaJ cniena used by Congress in admitting new jiaiei. H. R. 4718 contains 
many ambiguous or otherwise poorly drafted provisions which could give nse to extensive 
hiigation and serious questions about the legal siaius of boih .New Columbia and the residual 
District of Columbia. As a result. New Columbia would be admitted under a cloud which could 
render ii unable to effectively conduct ils affairs while Congress, to the extent it reutned the 
power 10 do so. would spend years correcting ihe manifold problems created by H R, }4fF?. 

These two sets of questions arc of paramount imporunce to the debate and ultimate fate 
of FI. R 4718. Even one who supports statehood for the proposed New Columbia should recoil 
from a bill which may very well be found to be unconslilutionai or which may engender years 
of legal disputes about the rvew state's powers and jurisdictions. The result of passage of H. R. 
4718 could vi'cll be worse than ihe preseni siiuation b> several orders of mjgnuude with no one 
knowing the status of Nevv Columbia or the residual Disinci of Columbia and the resuliant 
uncertainty such confusicit would engender. 

Each of the quesitons addressed below must be dealt with or anvw erej in ihe affirmativ e 
before jnv<me can lend support io H. R. 47i^, {jntil subvuuual cnonges and clanllcaiions in 
both the rrethod of enactment and technical provisions of H. R. 4"13 ire mccrporaied this bill 
Will remain fatally lUwed. 
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fV. CONSTTlvnONAL ISSUES 

H. R. 4718 would crau th« state of New Columbia. ttKrvin| a small sliver of land 
roughly extending east from the Keruwdy Center (o dte Supreme Court building and south along 
the waterfront (o trKompass Bolling Air Force Base as the nation's capiui (the NaiionaJ Capital 
Service Area). Simply put, serious question cxisu whether it may be permissible under the 
ConstiruUon to conven most of tNe Diiihct of Columbia into the Suie of New Columbia. Even 
if that hurdle is cleared, however, an equally serious question exists whedief it is permissible 
to reduce the nation's capital to a mere riiver of land downtown and along the waterfront. 
Funher. granting sutehood to the District under H- R. 4fl8 will result in giving a few hundred 
residents near the Mail and on Bolling Air Force base three votes in the Electoral College. 

When the framers of the Constitution authorired the states to cede, and the Congress to 
accept, up to 100 square imles of land to become the nation's capital, they intended the 
development of a siuble city that would be free and independent of control or undue inilucnce 
of any state. As fames Madison wrote in FfJi'ralisi 4i. an “indispensable necessity* exists tor 
the Federal govcmmeni to have “complete authority at the seat of government,’ otherwise the 
Congress would be ’dependent' on the State within which it was located and become subject to 
"an imputation of awe or influerwc, equally dishonorable to the government and disuiisfaciorv 
to She other (suteij" (Madison, p. 279) 

U was in light of this intent of the framers of the Constitution that the House fudicia^' 
Committee, in in repon on what eventually became the Twenty-third Amendment to the 
Constitution (providing the “District constituting the seat of government" with 3 votes in the 
eleciorai college) concluded that ’tinv mh'mpttJ tlivtiinur* the Cotigress of us txchisne 
auihiiriry oier the Dii/nVr «/ Cottmbia b\ tn\xj(itium of its poiterf to creoir ni'w Slulfs 
iio yiulftn't to the imsk' »vnj/frurf«rri// principle nhwh wos aJopieJ by the feanxers of the 
Cunsiitution in 1787 when lAey tnuJe proxisivn for carting out the seal ofgoxftTvneni'friirn the 
Stutfs onj s«i it tutiJe oj <j permanent FeJeeol s/fjrncr’tCommittce on the Judiciary, p. 2). 

I. From Kennedy to Reagan; Department uf Justice Tesiiflcs that a 
Cortstitudooal Ameadmeol Is NKessary 

Further, the Department of Justice, in an memorandum commissioned by .Mtorney 
GeneraJ Roben Kennedy, concluded that ihe “view of the framers, that establishment ot a 
Federal disinci as ihc permanent scat of the government, which would be entirety free from 
contfoi by any State, was an 'i.ndispenuble neces>ity' lu lUc 'ffeciivc tunetioning of the Federal 
Co'ernmertt lends strong supfusrt to ihe pusuioii that the Disificl of Columbia, once ereatv'd. 
could not thereafter be abolished' tKcnnvdy. p. .U6j. The conccrr.i espressed by ihe Kennedy- 
Johnson Administration Justice Dcpartmeni .have been reiicraicd by me Justice Depanmort; in 
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bcOi M Cuiet md Reagan Administniioni.' 

[n 19^8 the Houle pujed i propowd Constitutional Amendment to grant CongfcssionaJ 
rrprescnuuofi to the Disihct of ColumhufM. I. Res. S54). The ludkiary Committee Report 
(H. Rpt. 9S-886) on the iegistatton stated '{Iffu Comruntt a of tht opinion that tht Oismer 
iho^ld not he iransformtd into d Stiut 4). Rep. Edwards of Cajifomia, Chairman of the 
Subcommittee on Civti and Constitutional Rjghu and Floor Manager of H. i. Res. }54. stated 
*/i'/he consiiiurional txptru poitutd our tha rAe alumtuivrs of sturhood and fuH or partial 
re.rocession ■ oliemaiiw vhoie proponents suggtsi are more likefy to succeed since (hey 
ff’iuire statutory acnon and not a eonsiiiutionol amendment ■ may raise a host of constitutional 
and practical problems .(emphasis addcdi VCongreisional Ryprd . March !, 1978 p. H16iT>. 

However, even if Congress has (he authority to ’abolish' the District of Columbia by 
milking it t Slate. t< may lack the authonty to reduce the nation's capital to such a small sliver 
of land that it ts no longer independent and free from the undue innuenee or control of 
surTounding states. The framers envisioned a capital city of sufficient sire and economic 
strength mat it would not be dominated by surrounding states Here again, the Kennedy 
memorandum is iHummaling: 

(T]he Federal dismcl was mtended to be a permanent feature of our Constitution. 

and mat . district was intended to be large enough to serve as the location of a 


' Testifying orv behalf of the Carter Administration justice Depanmrnt. Assistant Attorney 
Genera! (now Judge) Paincia VVaid stated. ’We believe, however, that any aiicmpi lo make the 
Disinci a sut« w iihoui an amendment to the Corsf.iution would present both practical and legal 
difficulties.' House Judiciary October 6. 1977. WaJd continued: 'I think a reasonable 
interpretation even »n light of the present-day circumsunces which indeed have changed is that 
there may still be reasons to maintain a Federal city here and that if we are going to change 
what appears to me to be the plain meaning of the onginal Founders to set ihat up in the 
Constitution wc can do it. but I believe only by consiituiionaJ means. ’ WaJd p. 144. 

In testimony before the Disinct of Columbia Commiiiee on H R. 31 in 1978. .Assistant 
■Attorney CeneraJ Stephen Markman stated. 

The Founders setiied upon the device of a Federal distrci as ihe means by which 
ihe Federal Covemmeni might remain independent of the SDies....Becau$« it 
would be ihi- Sate providing ihc essential services needed by the national 
government, however, the State oi N’ew Columbia would be m a position to 
exercise far more iniluence over the Federal Covemmeni than any of its sister 
Suics, It would b« a first among equals.. - The retention of Federal authority 
over a truncated Federal service area would not solve this constitutional problem 
(Marknian p- J42-3)- 

9 



capiol cily hivtn| t tubsttntial population.. ..The ’m of (ovemment* 
eonumpiated by framen incItMled cxtcniive rcsidenuaJ aras ... L'Enfant's 
plan, u oH|iniliy drawn, was deitfned for a ctcy of 800.000, ihe siu of Pans 
at the dene (and 300.000 more than curroiijy cesi^ in the Diurict of Columbia] 

.. In 1800. the distjtct’s population was approtirtwely 15,000 and it was 
auumed by Madison. JefferKin. Monroe, and others that the District would 
condnue to have i sizable and mcmsini population (Kennedy, p. M}, M7) 

indeed, during the debates on ratirication, opponents of the constitution pointed to the 
Distnet clause as providing for a federal city 'Urger and potenuaJly more corrupt than 
Philadelphia or even London* that would eventually dominate the rest of the country 
cconomicaJly and culturally as well as politically. Proponents of the constitution, while 
dismissing such fears as esaggerated. neveohelcss 'did not deny the ... claim that ... [the new 
capital} might become the focus of American politics, wealth and society ' {Bowling, pp. 81-83). 

Based upon that historical record, the Kennedy mcmoranduin concluded that '[ijhe 
inadequacy, of the small area proposed to be reuined...to meet the obiecitves of the framers and 
the inherent needs or' our Federal system, is apparent. * (Kennedy, p, JJSl The provisio.is of 
H. R. 4718 would make the nation's capital a tiny canton of the state of New Columbia; one that 
u ould be radically dependent on the new state for everything from water and eiectnciiy to police 
and ftre proieciion, and one that perfectly matches Kennedy's descrrption of an improper capital 
based only on ’the small area proposed to be retained. ’ 

2. 23rd Amendment Presents Obstacle to Statehood 

It should also be noted that, should H. R. 4718 be enacted, not only would ihe nation's 
capital be reduced, in esseiKc. to an adjunct of the Suie of New Columbia, but the Twenty-third 
Amendment would remain m effect, giving the lew current reside.nis of the National Capital 
Service Area three votes in the Electoral College. This is true whether it seems to be an absurd 
result or not by the plarn lariguage of that Amendment -(tjhe Dtstnci constituting the seat of 
Oovcmmeni of the United Sutes shall appoint. .,(31 electors of President a.nd Vice 
President, ,..*t23rd Amend.) *Th« District would still be entitled to hree electors,, .regardless 
of population.' according to Kennedy tp. 349). 

Funhermore. Attorney General Kennedy assened. 

. it appears reasonable to construe the action of that Congress {86ih) in 
proposing, and the States in ratifying, the 33rd amendment as j considered choice 
among three alternative means of affording electoral votes to the residents of the 
Disinci of Columbia; (I) separate statehood. (3) retrocession lo Maryland, and 
<3} the grant of electoral votes to the Distnci of Columbia Congress and the 
Slates embodied (his choice in (he form of a constitutional amendment. Hence 
it is arguable that the choice can now be reconsidered only by means of APOther 
consiituiiona] amendment. 
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This is net to imply (hst the existing boundanet of the Disoict of Cdumbia ire 
imffluub)e....(but] th« basic concept of a Fcdeol disuici. at the seat of 
govemcncni. comprising an area subuamialty larger than that occupied by the 
Fcdenl buildings, having a population compar^k in site to that of a State, and 
enaUed to cast three or more vous for preitdntuaJ etecion, can be said to have 
been adopted by the 23rd amendment as a pan of our Constitution, » that a 
consututional amendment repealing the 2)rd amendment would be required to 
abolish (hat district (Kennedy, p. 330-1). 

3. Consent of Maryland b Ntecasary 

Additionally, even if ihe foregoing constitutional problems did not exist, a serious 
question would remain whether Congress can grant statehood to the District without drsi 
receiving the consent oi‘ ihe sutc of Maryland. Article JV. section 3 states that *no new Slate 
shall be formed or erected within the jurisdiction of any other $ufe .. without the consent of 
the legislatures of ihe States concerned, as well as of the Congress * When Maryland ceded the 
lerniory that today forms Ihe District of Columbia, u was well understood that Ihe land was to 
be used to house the seat of ihe Federal government and for no other purpose. While a variety 
of technical arguments can be consiructed to skin the rcquiremcnrs of Article IV. the only way 
to ehminaie doubt as to the cunstiiuiionai sUiui of a Congressional grant of statehood to the 
District under Article tV would be to receive ihe consent of Maryland -- something that 
suxtehood proponents declare presents no obstacle and yet they have failed to seek such action. 

There are then four subsuntial consHfulionaJ obsucles (o admitting New Columbia by 
a simple siaiuie; 

1 There IS serious question as to whether Congress, having created 
a federal district id serve as the riauen's capital can dissolve that 
distnet by making it a state just as. in the parallel case, once 
Congress grams sutehood to a temtory there is rio provision for 
then revoking statehood, .As Aiiomey Generai Kennedy wiote: 

'The Corstitmion makes no provision for revocation of the act of 
iccepiarce - In this respect the provisions of antcie I. section 8. 
clause IT. are comparable to the provisions of articles IV. section 
3, which empower Congress to admit new States but make no 
provision for the secession or cipuHion of a State.* 

' Even if Congress has the power to reduce the Mze of the Distnct 
of Columbia, as statehood proponents assert, a s'ubstanuaJ question 
exists whether il may reduce ihc sue of the nation s capiui lo a 
mere cinton of the new state, radically dependent on that suit for 
everything from water and elecincity to fire and police protection. 

3, Even if the prior two obstacles are ignored, granting sutehood to 
n 
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(^e Di»(hc< of Coiumbi* *<!! prodgc* Uw ibwrd reuU of giving 
three votes in the Eleeton} Cortege lo the few lesi^ls of the 
Nstiorul Capiul Service Ana (citending roughly from the 
Kennedy Csiicr to Uw Supreme Court building and uuih along the 
waterfront to irKltide Bolting Air Force base). 

4. Auumtng all of (he prior obstacles ue somehow overcome, a 
legislative grant of scatehood for the District would be under a 
cloud absent the prior cotiaeni of iht state of Ma^'land. 

4. A Criilque of the Cocuiitullonal Argumenu For Slalrbood 

Over the past decade, statehood proponents have constructed a series of arguments which 
they contend allows Congress to admit New Columbia into the Union absent means of a 
constitutional amendment. While we believe the plain language of the U. S. Constitution dire:ts 
us to the opposite conclusion, it is useful to examine the arguments of the proponents' theories 
and to reply directly to them. 

Even by their own admission, the constitutional issues are not nearly as easily resolved 
as statehood proponents pretend them to be: ’No one who has troubled to explore (he issues 
with an open mind could claim in good faith that ihie answer to (he constitutional conundrum of 
D. C. statehood is clear and unequivocal* (Raven-Hinsen, CWTJ Law Reyiew . p. 107). 

The starting point for the constitutional cate for statehood is the District clause of Anicle 
I. The Disirici clause gives Congress the right *to exercise exclusive legislation in all cates 
whatsoever* for the natiort's capiul. Statehood proponents contend that ‘the grant of Jurisdiction 
over the District is so absolute and unconditional as to empower Congress to erect out of the 
District any form of gowemmeni. even a State government,* fPerry, p. 16). The statehood 
legal scholars have invented this new inierpreution of Article I section S. clause 17, *io exercise 
exclusive legislation in all cases whatsoever* to contend that Congress can do anything it wishes 
with the Otsinct: 

Weil, what does exclusive legislation mean if. in fact, they do not have the authority to 

do with it what they want? The plain language of the Constiiutton mattes it clear that. 

in fact. Congress can take the District and make it into a State iNew man. p. J821 

Statehood advocates have seized upon this theory to obfuscate any clause 17 protestiens 
against statehood and even imply that the Constitution indeed gives permission to create the new 
state: 


It may be argued that the exclusive power over the District, pursuant to .Article I. Section 
8. Clause 17 of the Constitution, is so absolute and unrondiiionaJ as to empower 
Congress to create out of the District any form of government it choo»s. even a suie 
government tlf You Favtyr Freedom , p. 589). 
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However, not even (he most rervent saie^Mod klvocace cm tniiy believe Lhai deuw 17 
aJIows Congreu to literally do anything it vnihes with the District. This inEcrpreution of 
Mt-iusive IcgisUiion is not only historically wrong. U is nonseriK which cequins the proponents 
to defend uiftniie sbsunj and mtschievovs oonclustons. Can Congie&i repeal the 23rd 
amendment by tanite? No. Can it repeal any of the other amendments which protect civil 
ItberUes in ilw District of Columbia by statute? No. Can it grant the District a rcpmertlaiive 
in chc House and two Senaton with Aiii prtvilegei by statute? No. This misinterpreacon and 
ihe idea that statehood can be granted because the Constitution does not cxpie^y prohibit 
statehood for the District are simply exploded by the historical undenianding of the U. S. 
CoTSliiuison. 

A more traditionally accepted and recc^nired understanding of 'exclusive legislation*. 
»h:ch starehood proponents apparently have abandoned, was rorwa/ded by very proponents of 
Home Rule during the !960$- 1970s. Representative Hertry Reuss explained the meaning of this 
corsiiiutional phrase; 

If IS entirely clear that the word "exclusive* was used only for one purpose: namely to 
maiie sure iha: nuito of the ceding States would exercise legislative power within the 
Disinci. This was the view eniortained during the debates on the Conslilucion (3 Elliot's 
Dch.iies in the Several States on the Adoption of the Federal Constitution" {?d cd. 1876) 
..(Rcujs, p. -<19), 

The courts have uniformly held the same view, jn 1880 the highest court in the District 
of Columbia staled ‘the term ‘exclusive" has reference (o the Sutes. and simply imports 
their exclusion from legislative control of the District ...{Reuss. p. 439). 

The Supreme Court spreiTically ruled that *il is clear from the history of the provision 
that the word "exclusive* was employed to eliminate any possibility that the legislative 
power of Congress over the District was to be concurrent wjih that of the cedcing States 
iReuss. p. ■tJ9). 

Thus, despite whaiever new tbeones sutchood proponents claim exclusive iegislalcon 
mus/is. It is clear that it does not meajt that Congress may abdicate its own ultimate power 
derrunjed by (he Consiiluuon. 

A more subtle version of the Newman argument was advanced before the House 
Commiftee on the District of Columbia last November; 

The District Clause is immediately followed, m the same paragraph, by a gran! 
purmiiting Congress "to exercise like Authority over all Places purchased by the 
Consent of the Legislature of the State in which the Same shall be. for the 
Erection of Ports, Magutrtes. Arsenals. Dock-Yards, and other needful 
Guildings.’ This authority has been construed consistently to allow Congress to 
convey, as well as to acquire, such places. Congress dees not exhaust its 
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Auihoriry by usini it to acquire Uiew places. If U can Ihus cba.’ige ihe fom of 
such federaJ places, ^cn ii bas ‘like authority* to do ihe same lo the District 
itself ... In the former case, the ITniied Sutes is someumes said to act solely in 
a proprietary capacity; in the iaitcr. in a purely governmental one, But this seems 
a distinction without a difference <Raven-Hansen, p. 112). 

In fact, the distinction between the authority of Congress to acquire property for 
pn^rtetary purposes, and its authority to accept territory ceded by a sovereign suie is of the 
utmosi importance and substantially dtfrerem. The proper parallel is that, just as Congress has 
the power to purchase and dispose of propeny within a state, so too it has the power to purchase 
and dispose of propeny within the District of Columbia. It is in that tense which Congress has 
'like authority* over its proprietary inimsis in both the District and (he fifty states -• at lease 
Insofar as the question of di^nsition is concerned. 

The po'Aer of Congress to undo a cession of land which it received in a sovereign 
capacity is a different matter. .The Justice Departmeot, both during ihc Kcnnedy-lohnson ard 
Reagan Administrations, concluded that "once the cession was made and this 'district' became 
the scat of govemmeni. the authoniy of Congress over its sue and location seems to have been 
exhausted' (Ma/kman. p 20).‘ But even if Congress can dispose of ihe lerntory of the District 
of Columbia, the question remains whether it may do so by granting it statehood. 

The firit obstacle to statehood is whether the consent of the State of Maryland is 
required. Article IV. section 3 of the Consmuiion states in ptniaent part: 

New Sutes may be admitted by the Congress into tins Union, but no new State 
shall be formed or erected within the junsdiction of any other suit 


' Some statehood advocates argue that the only restnction of the District clause on the 
Congress is that it cannot enlarge the territory of the District; 

'The only restnction. again, under ihe plun language, is that it is not to exceed 10 
miles* (Newman. D. C. S ia tehood p. 381!). 

'First, the language is clear that (here is a ceiling but not a rtoor on the sue of lire 
District of Columbia.' il.ei(er to Rep Romano Marroli as reprinted in D, C. Satenood , 
p 270, J 

The ‘eeiling/floor* argumcni is not hisioncally eorreei. The Framers indeed considered 
confining the ‘seat of government* within a much smaller geographical boundary than ultimately 
provided for under (he U. 5. Constitution. Proposals to limit the federal district to a three mile 
square region and a six milt square region were considered and rejected. Also rejected was a 
proposal to limit exclusive junsdiction. The ten mile square was ultimately adopted. Thus, at 
the very least, there is strong reason to view the Door as being greater than 9 square miles. 


14 



188 


400 


S(2<ehood propoAcnu ireat t^e question of wiwiher Maryland’s consent is required u 
dependent upon whether a grant of sUlehood would cause the ongieul cession of bind from 
Mao'iand to the federal government to fail and the land to thus cevers lo Maryland. 

The consent argument imats tsse of the ceded land for the district as a condition 
subsequent to the cession ar»d assumes (hat the condition would be defeated by 
any other use of the ceded lands. The cession would ihetefore itself fail, and the 
ceded land would presumably reven to Maryland (Raven-Hansen, p. 1 19). 

Although the language by which the Maryland legislature ratified the cession of land to 
the federal government clearly anticipates that such land would be used solely as the seat of the 
fovemmeni. it does not contain an express reverter clause.* According to proponents, 
Maryland 'yielded all the poiitica] jurisdiction [it| possessed over this territory to the United 
Stales and the United Slates accepted this unconditional grant of sovereignty without 
qualificaiiort' (Perry, p, 17). Funhef. statehood proponents argue that, under Maryland 
common law. a reversion cannot be implied from the hfaryland act ratifying cession (Raven- 
Hansen, p. 121). 

In arguing that a reversion may not be implied, sutehcod proponents rely upon the 
modem Maryland caselaw of deeds and wills (Raven-Hansen. pp. 121-122). Reliance on those 
cases fails on two grounds: 1} iwentieth-ceniury caselaw does not govern an tSih century 
transaction; and, 2) the rules for construing deeds and wills are not the same as the rules for 
construing statutes. The most basic rule of siatuiory construction is that the intent of the 
legislator governs. Here it is clear that even though the Maryland legislature *for ever ceded 
and relinquished to the congress and government of the United States, in full and absolute right" 
the territory that is now the District of Columbia, it did so "pursuant to the tenor and effect of 
the eighth section of the first article of the constitution of the government of the United States." 
In other words, there is not the slightest hint in the ratifying act that, had Maryland been asked 
it would have agreed (o cede land to the United States for the purpose of creating a new state 
iraiher than, or m addition to. the seat of government). 


’ The operative language of ihe Maryla-nd act of raiificaiion follows; 

That all that pan of the said lernwry. called Columbia, which lies within the 
limits of this suie. shall be and the ume is hereby aeknow ledged to be for ever 
ceded and relinquished to the congress and government of the United States, m 
full and absolute nghi. and exclusive jurisdiction, as well of soil as of persons 
residing, or to reside, thereon, pursuant to the tenor and effect of the eighth 
section of the first article of the eonsiitutio.i of the government of the United 
Suies(.] 

2 Iaws of Maryland 1791. ch. 45, sec. 2 (Kilty 1800). 

IS 
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&jt even if sutehood pn^ponenu ut conect ind a rtvener cwnot be impiied in tbe 
Maryland act ratifying ceuion, U would not necesuhly overcome the Ankle IV requirement 
that no suie may be formed from the territory of another sale without the consent of the state 
wherein (he properly is located. Quite simply, the current District of Columbia was created 
fnm Maryland counties. The fact that those eounon have undergone a period as (he District 
of Columbia does not necessarily by itself negate the constitutional command that they may not 
become a state without the consent of their ’mother* state, Maryland. 

HisEOricaJ precedent supporu that contention. There have been four States created 
directly from existing states: 

New Stale Mother Stale 

Keniucky Virginia 

Vernioflt New York 

Maine Massachusetts 

West Virginia Virginia 

[t each of these cases, the ‘moiher” state gave its permission to create a new sme pricr 
to admission through an act of the respective state legislature. .A question cm be raised in (he 
case of West Virginia, which was admitted dunng the Civil W'ar. At that time, there were two 
legislatures of the Commonwealth of Virginia, one located in Wheeling professing loyally (o the 
Union and the other located in Richmond professing loyalty lo the Confederacy- The unique 
circumstances of the Civil War. however, make this a very weak precedent for D C- statehood 
proponenis to rely upon.* 

There have also been three states cre.ticd from land ceded by an exisiing state to the 
federal government for the purpose of creating new- sates. These arc: 

Year Ceded to the 

Mother State Feder al Covem incnt Ne w <:^;e 

N’onh Carolina I '90 Tennessee 

Georgia 179? .Alabama 

Coergia 1802 Mississippi 

In addition, fne states were created out of the Norhwes: Ternwry w hich itself was made 


* For one ihing. any argument that West Virginia was admuied to the Union without the 
consent of the Virginia legislature must rest on the proposition ihai V'irgtma had a nghi to secede 
from (he Union, that the confederate legislature ih Richmond was therefore the 'legitimate* 
legislature, and that the legislature in Wheeling, professing loyalty to the Union, was 
illegitimate. 
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up 9u! of lands claimed and iNcn ceded by several of ihe c^ginai 13 lucei prior lo adoption of 
(■i« U. $. Coflstitutioo . While these states did oot receive individuaJ coescRt from iheir original 
grantors, the land was ceded to the federal government for the eipreu purpose of creating new 
states. Following these precedences, Mao'll would be tequir^ to consent in some manner 
before Congress could change the use of the OUtrict from the teat of the federal goveniment. 

Perhaps the most difHcuU problem for sutebood pnponenu is the universally recognized 
intent of the framers to establish a redenl city independent from the control or undue influence 
of the states or any individual states. Granting statehood to all but a small sliver of the Oisirict 
would hardly seem to conform to that intern. While recognizing that such arguments against 
statehood are 'firmly rooted in the history and intent of the District Clause* and present *a 
serious challenge to ihe constitutionality of D.C. statehood,* proponents respond that: 

The federal city has long since ceased to be iclf-sust^nmg in any practical sense 

of the ward; it is incxincably pan of a regional metropolis which transcends 

Disiricl boundaries. (Raven-Hansen. p. 115) 

This is a curious argument for suichood proponents to make since, if true, it would 
support a proposal (o enlarge the District of Columbia, not reduce it as does H. R. 47tg, 
Funher, it states only half of what is clearly the case, that ihe Nation's capital is the hub around 
wfhich metrupoliun suburbs revolve. It would be more accurate to say that the regional suburbs 
are dependent upon the federal city than the reverse. 

White admitting that 'rusonable people can differ* about such issues, proponenis point 
to this very uncertainty as relegating such concerns out of the realm of consiilutionaJ judgement 
ard into the realm of 'poltHcal judgement." (Raven-Hansen, p. 116). Indeed, even within the 
Circle of sutehood advoeaies. there are differences. Professor Perry, for one. concluded that 
the consent of Maryland indeed was necessary prior to statehood. At best, this argument 
anounis to a claim that the eonstiiuiionaliiy of D. C. sutehood is non-jusiiciable. The doctrine 
of noii'justiciability. however, is intended to limit the power of fedenil couns - not to enlarge 
the power of the Congress. 

The final bar to sutehood is the twenty-third amendment to the Constitution which 
provides that the 'District constituting the seat of the Government of the United Slates shall 
appoint in such manner as the Congress may direct* three electors ro the Electoral College. It 
would appear, then, that granting sutehood to New Columbia while reducing the District to the 
National Capiul Service Area wvulo have the effect of giving the First Family and a few 
resident.s of the new Dtsirici three votes m the Electoral College. Sutehood proponents argue 
thill Such an absurd result can be avoided shun of repeal of the twenty-third amcndmertl. 

First, proponenis argue that the twenty-third amendment can be rendered a dead letter 
by granting sutehood to the District and at the same time 'defining [the residents of the National 
Capliaj Service Area) as residents of New Colombia for voting purposes.* {Raven-Hansen, p. 
126). First, H. R. 4718 does not make residents of ihe National Capital Service Area residents 
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of the new state for voting purposci. So, on iu fan. H. R. 47IS faiU lo render the twenty-third 
anwHlmem tmot. Further, (hit too is a curtovs argument for statehood pnsponenu to make 
since it conceivahty could apply to mtdentsof the District of Columbia who, presuenabiy, could 
be made residents of Maryland for voting purposes. Thui, in large measure, statehood would 
be rendered moot. 

A second argument is that the twenty-third amendment is not seSf-execucing. Instead, it 
requires implementing legislation fiwn Congress (Schng, Calh. U. L. Rev. 311. p. 348-349). 
The twenty-lhird amendment, however, is man^tory in its language; the District 'shall 
appoint* electon, What dsKretion Congress has in the matter is solely in how, not whether, 
those electors shall be appointed. 

Finally, statehood proponenu also argue, whether or not the twenty-third amendment 
must be repealed, 'who would care? Or. more accurately, who would have standing to 
complain?" (Ra^en-Hansen. p. 129). Thai the constable may have turned his back is rio 
jusiiricaiion for theft nor is speculation about who would have standing a justification for the 
Congress to enact unconstitvlionaJ legislation. 
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V, H. R. 4718 ISSUES 

Even if ail of Che conjdtuUonal lUuea wete lemoved oi dcail with there remain a number 
of lubsuntive prnbtema in the provuioas of H. R. 47|8 itself. 

Several provisions of the bill iniendcd to deal with the Disinct's special circumsuuices 
re&uH in New Columbia beinf urtequai in tOIxu lo the 50 States. Many provisions of K. R. 
4713 (paniculafiy section 6} are sim(4y unworkable aod. if enacted, would produce absurdities, 
l! is simply not a sufficient response for sutchood proponents to rely on the courts and the 
esecutive branch to creatively interpret the biU in a manner that defeats its plibn meanini in 
order to avoid such uniniend^ results. 

Each of the concerns addressed in this section raises a point which needs to be clarified 
or corrected before serious consideration can be given to H. R. 4718. 


1. Continuing Special Federal Payment lo New Columbia 

Section .'(d!(t) of H, R. 4718 states in penineni part, "the annual federal payment 
authorized to be appropriated. ..shall be authorized to be appropnaied to the State of New 
Columbia.* This permanent separate ‘federal payrnem* to New Columbia would go into its 
General Revenue Fund for spending at the discretion of the State legislature with no earmarking 
such as exists for categoric^ and other grant programs to the States in general. 

Historically, as underdeveloped tcrricones become states, it has been Ihe accepted practice 
for the federal government to assist in economic development by fwoviding land grants, one time 
cash payments, public works projects and-'or revenue from speciHc federal activities in she new 
Slate. However, the special ‘federal payment* to .New Columbia contained in H. R. 4718 is 
unprecedented and represents a continuing, open-ended commitment by the nation's taxpayers 
to one State. No one State has ever been granted such a guarantee by the federal irejsury. 


. Current law takes into account 
the special nature of the Oisthct of Columbia as the nation's capital and provides that an annual 
federal payment will be made, in pan. to offset District revenue shonages caused by; 


1 , L'nreimburscd services to the federal government; and 

2, Compensaitcn for a reduced tax base due to; 

-federal and foreign diplomatic tax-exempt property 
•■restriction on taxation of nonresident income 
•■building height restrictions 

(See. Formula federal Payment Act. P.L 102-102: The District 
of Columbia Seff-Covemmeni and Govemmenial Reorgarization 
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Act of i973 (the 'Home Rute" Actf P.L, 93-199). 

In FY 1992 the authorized and appropriated federaj payment was (630.5 million. This 
payment U unit^tic and made solely in reminttion of the special responsibility which Congreu 
has for the nation's capiat under the District clause of the Constitution. However, once the 
capital city has been granted statehood, that responsibility and the ratjonaJe for a federal payment 
bo^ come to an end. 

continues the fedenl payment after statehood has been granted. Close examination reveals little, 
if any, continued justification for an unrestricted, perpetual annual payment. 

'Unretmbursed services to the federal govemmeni' is the first factor cited by advocates 
of a conUnuing feder^d payment. The current District of Columbia government operates as an 
arm of the federal government. It is not a sovereign body and derives its limited junidiclio.n 
and use of sovereignty directly from the Congress. In particular, the Metropolitan Police 
Department and tiie D C. Fire Department arc called on by the federal government to perform 
a niimber of protective and inspection services on a nonreimbursed basis. Since the governments 
are intertwined and since several local and federal agencies act with cross jurisdictions (Secret 
Serv ice, Park Police. Capitol Police, .Metro Police. Architect of the Capitol. Supreme Couti 
Police, D. C. Fire Depanmcni, etc.} this arrangement is jusiifted and offset by a general federtJ 
payment. Other services, such as sewer and water, are reimbursed by (he federal govemmen 
on a direct basis. 

If New Columbia were admitted to (he Union, there is no reason to assume that (be 
present service arrangements will continue The needs of the federal government would always 
be secondary to the needs of New Columbia and understandably so in the minds of New 
Columbia poliiieians, But is this accepuble to the federal govemmertt? The National Capital 
Service Area, the new seat of government under the bill, would be a separate jurisdicuon that 
would largely rely on federal agencies (such as the Capitol Police and the National Park Service 
Police) to provide for public safety. .Many federal agencies already contract with private firms 
to provide securiry for employees. Such atrangements could simply be expanded to meet the 
nei^s of the federal government, but New Columbia cenainly should not expect to be 
compensated. 

If the capital enclave is to remain even marginally self-reliant, as the framers of ihe 
Constitution clearly intended, then the federal govemmeni would have to create new or expand 
existinf agencies to guarantee its normal operations and functioning. Some limited use of N'ew- 
Cotumbia services may be appropriate, but those would have to be negotiated between the 
federal government and New Columbia. It may in fact be less expensive for the federal 
government to establish and operate its own lire protection and ambulance services than to pay 
the state of New Columbia for these services. 

'Federal and foreign diplomatic ta.x -exempt propeny* is another factor used to cal! for 
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a conlinued annual federal ^yment lo New Coiumbia. lit 1989. ihc federal government owt>ed 
1I7.S49 pemnl of ihe land in (he District of Columbia. With the exclusion of (he rcdesigruied 
District of Coiumbia from New Ct^umbia that figure would decreaxe substanlialiy. New 
Columbia ccruirtly cannot expect lo be compensated for federal property ouuide its boundaries. 

The land aica to be includod in the redesignated District of Columbia is nor prectseiy 
t:nown the kgtslarion U open to inicfpreiarion is to what would be excluded from New 

Columbia, but is estimated to be 3.000 acres (4.7 square miles) All of thts land is owned by ihe 
federal govemmeni and is currertiiy part of the 10,863.7 acres of federal land in the District. 
If these 3,000 acres are subtracted from (he land ana of both New Columbia ai>d of federal 
ownership within the State then there would femain federal ownership of 7.864 acres out of 
36,040 acres or a fidtral o»vierjtAr/» ptrreru of Ntw Columblo. 

By comparison, the federal government owns a higher percentage of 13 Sutes than it 
Vkould own in New Columbia. The 13 other Slates range from a tow of 32.65 percent or 
Louisiana to a high of 32.27 percent of Nevada. Once the Disinci attains statehood, ti will be 
unacceptable to Ihe other 50 states to provide a special annual federal payment for (his reason 
when no such payment is made to either the 13 States wjih a higher perceniage of federal 
ownership of land or to all Slates based on a per acre or percentage basis. The federal 
government literally could rtoi afford to compensate all suites in ihe same manner as New 
Columbia as advocates for .New Columbia a/e demanding. 

In addition (except for park land), much of the remaining federal propeny in New 
Columbia will actually be used by (he new state itself (see seciion below). Many of the 
Disinei's schools, recreational facilities, libraries, and public housing unds, etc. arc actually 
buill on federal propeny It is absurd lo believe that the federal government should compensaic 
New Columbia for such property. The most appropriate solution would be to convey ownership 
Of land on a selecicd basis to New Columbia, boi H. R. 4718 does not do so. 

Section 6 of H. R. 4718 expressly Jots not transfer this land to New Columbia: raiher 
It .s'/un/i Vew Columbia optn-tmltJ use anJ tomrol of this federal fund wiihoui compensation 
Cl) the fedem] govemmem. This disioinietl policy is unprecedented in prior statehood bills, 
makes no sense, and will serve only to bind and frxjstrate the new- Sutc (since such land, being 
federally ow ned. cannot be disposed of by the staiel. 

Fallowing p/ecedcni. land of this type should be innsferred to the state free and clear. 
The legislation should be amended to conform with tradition and common sense by malang land 
j’Onts of those properties as individually identified. 

Likewise, the total amount of land owned by foreign diplomatic missions in New 
Columbia is relatively small and the increased commercial and visitor activity created by the 
presence of these foreign missions should offset any revenue foregone. 

Finally, cominuation of the fedewl paymerti would be difficult to jtisiify given the very 
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high fev«l of fisknJ fund) which the DiMrict receives. In addition to the dtrea federal payment 
to the DiUriei i General Revenue Fund, the Diuha government and iu ruidenu panicipate in 
every aid program, giant program, enudemeni program and federal impan program currently 
operated by the federal goveminenl for which they would be eligible if they werr a Sate. 

!n FY 1990. the Uteit yea; for whkh actual ipending figuits are available, i}* Diitrict 
of Columbia received 11,719,018 in auistance frem the federal government. Thii amounu to 
13.8)1 per eapna as compared to a national total spending on these programs of 15)3 per 
capita. If the District of Columbia had been a slate in FY 1990 it would have ranked (u for 
ptr capita federal funding to state governments. By comparison some other state figures were: 
Alaska • $1,303, Hawaii • 15-W), Wyoming • Si, 233. Vermont • S670 and New York • 1876. 

Funding under these programs would continue at least at these levels if New Columbia 
vserc admitted to the artion. 'AWn the FV 1990 special federal payment and Metro subsidy are 
subiracted from the other federal assistance monies paid to the District of Columbia government, 
total federal funding amourvicd to 11.093.000.000. This comes to 51,799 per capita and 
represents 3S% af tht lorul Diiliici of Cvlu/nbia budget. By comparison, the average federal 
contribution to combined state artd Iccal govcmmctits amounts to 16% of their revenue 
l Eccnomic Report of the Ptcsideni . Table 8-81). Even if it receneJ no spedat/eJeral payment 
and no additional federal funds from its siitus as a State la highlv doubtful proposition • see 
below) , .Vew Columbia twuld enter the union /ankej 1st in per capita direct federal assistance 
to r/ie state goyerK-ve/it. Any arlditionaJ. sp.tiaJ federaJ payment would serve only to widen the 
gap by which New Columbia's reliance c«> federal funding exceeded any other Sure. 

A third Jusiirieation offered for a continued federal payment. :hat 'federal limitations on 
building heights’ deprive New Columbia of U-s revenues, also becomes moot. It is true that 
currently the Building Height Limitations Act of 1910 reuncis nonfederal buildings in the 
Oistfiet of Columbia to 130 feet or less depending on their location. It is also true that this 
limitation probably reduces the property ux revenue of the Oistnct of Columbia because, 
wiihout the restrictions, taller, more valuable buildings would have been constructed. But. the 
federal government will have absolutely no power to mandate any building height restnetions 
m New Columbia. In Cay/e v. Smith. 331 U.S. 559. $73 (191 Ij. the Supreme Court concluded 
that: 


(Wlhen a V.ew state is admitted into the Union, it is admired with all of the 
powers of sovereignty and jurisdiction w-hich pertain to •he onginaJ states, 
and. . such powers may not be constitutionally diminished, impaired, or shorn 
away by any conditions, compacts, or siipulaiions... 

Because the federal government cannot marufate butidire he-ghts for the new state, H. 
R, 4718 contains a 'compact' with the United Suies in seciion 5 which, la pan, premises the 
federaJ payment on continued state compliance with the existing limitations (rather than on a 
federal miundaie to do so -■ something which Coyle clearly forbids). The revenues tost due to 
ihc height limitations, however, are wonh fax less than the 5630.5 million that the Dismct 
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^■eccives in Ihe fcdenJ payment and, hcncc, doei not by iuelf provide a convincing rationale for 
continuing the payment at anywhere near cunent levels post-statehood. 


2. New Columbia Would Ctmtroi land In MaryUad and Virginia 
Section 6(a) of H. R. 47{S. states: 

The State of New Columbia and its political subdivisions shall have and retain 
title or jurisdictiort for purposes of administratiOA and maintenance to ail property, 
teal or personal, with respect to which titie or jurisdiction for purposes of 
administration and maintenance Is held by die territory of the District of 
Columbia as of the date of the enactment of this Act (emphasis added). 


In essence. H. R. -t7tS gives the stale of New Columbia rent-free jurisdiction and control 
of federal propeny in perpetuity. There is no requirement that such lands be used in furtherance 
of a federal purpose, nor is there any reason to believe that ihey u outd be so used. Lands over 
which the new state would be given such control are located in Maryland and Virginia, as well 
i,5 within the current District of Columbia. Though the new state w nuld have eontrol over the 
land, not being the owner, it would not have a right to dispose of the property. 


Virginia . In all, H. R. 4718 grants the State of New Columbia unrestricted jurisdicrion over and 
control of the use of approsimatety 3.800 acres of federal property in Maryland and Virginia • 
■ the Forest Haven and Lonon facilities.* These lands -• all of which house correctional 


‘ In 1910. 1.134 acres of land was purchased and titled to the United States in Fairfaa 
County, Virginia near the Occoquan River for the e.xpress and sole purpose of tocati.ng a 
corrections facility there Icnown as the "(Jccoquan Workhouse* for the confinement of District 
cf Columbia enminaJs. Since 1910 the federal goverament has purchased other parcels of 
adjacent land and the sooited *Lorion Reservation* now totals t.970 acres. The District of 
Columbia exercises unrestricted auihonty over this land and cunentiy uses it to house the Lonon 
Reformatory Complex wiih more than 3.000 Oisirici enminaJs. Other pans of this federal 
propeny are used to operate a landfill and a District run incinerator 

In 1923 Congress luihonred the acquisition of land in the District. Virginia or Maryland 
'for a home and vhocl for feebleminded persons* from the Distncf. A louJ of 327 acres of 
l.-ind was acquired in Laurel. Maryland and titled to the United Sutes. In 1923 this eomplea was 
officially named Forest Haven. The District of Columbia government uses this federally owned 
Itind and operates Forest Haven as ihe Bureau of Habiliuiion Services and also operates the 
Cedar Knoll and Oak Hill youth corrections facilities on the site. 

Today, both the Virginia and the Maryland properties fail under the 'jurisdiction* or 
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fxiiicies ~ Ut under the neiuiive jurixfictian of the fedenJ lovemmeni; tte titled to the 
United Sum; and are controlled by the Distnct of Columbia in wppon of federal purposes 
involving the maintenance of the Nation's coital. Whatever amngcmeni thoold be made with 
reofcct to Lonon and Haven if watehood were iranted, the aw r«sotution clearly 

inappropriate and perhaps impermissible would be to allow the new state to continue to exercise 
complete control and jurisdiction over those properties while they continue to be owned by the 
federal government. Simply pul. once New Columbia becomes a State, no federal purpose is 
advanced by ailowini it continued control over federal lands in Maryland and Virginia; instead 
fcxieral resources are devoted without compensation entirely to state purposes. 

control and jurisdiction over lands in Virginia and Maryland without their approval, this 
legislation infringes the rights of those states. The Constitution provides for such coordiration 
and cooperation between states through means of a negotiated and Congressionally approved 
compact. H. R. 4718 ignores this Corisfituiionol provision, fails to provide any other means of 
gaining the express consent of the affected states and thus severely infringes upon (he ngriis of 
Maryland and Virginia. 

Kew , Columbia would be admitted with un o fcccdgnied cx iratcmton’al power . 
Additionally. New Columbia would attain a status higher than mere statehood and have a 
position of primacy over the other states by us Congressionally granted yumdinion over lomi 
within its neighboring states which total more than one-tenth the size of New Columbia iseif. 
H. R. 4718 would not create a state *oa an «)iia) footing with the other States' as scared in 
section 2; rather it would create a state of privilege and power beyond (hat of any other. 

This morc thars-staiehood power for New Columbia would result in the re* state being 
able to refuse to live up tu all of the normal obligations of a state. The 50 states each provide 
the full range of government functions and services within iheir own territory. H. R. 47Sg 
would enable New Columbia to mamuin its aduK corrections fKilirics m Virginia and its youth 
corrections a/id other facilities m Maryland without any agreement from those ether states. How 
can .New Columbia pretend to statehood it it refuses to accept the responsibility for its own 
prison system? The District has protested that it does not have enough land for a 10.000 bed 
facility which n needs. Yet. somehow, u cunently intends to find land for a second t.vid larger? 
professional sport stadium and a second tand larger) convention center. The Disinci's facilities 
in .Vla/yland and Virginia sit on very valuable land, yet the District apparently has no intention 
10 compensate either of those sutes for revenues lost. 

K. R. 47)8 «ould create an unequal state with some powers and privileges beyond the 
other stales while allowing New Columbia to shirk some of the obligations of statehood which 


under the 'general direction and supervision* of the Mayor of the District of Columbia jnder 
section 24-442 and 32-805 of the D.C. Code. 
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(he other uatts have to live up lo. Ctvinf rigMs to tfte respective land in hUryland and Virginia 
to New Columbia in terms of land mui would be like gmiig (owa to Alaska. 


law allows the U.5. Secretary of Inien'or and the Mayor of the District (o exchange land or 
transfer jurisdiction over land to premote eflkicitcy. The National Park Service (part of (he 
tncerior Department) over the yean has trant^red juriadico'on, bu mu rifle, of approiirnately 
350 parcels of land to (he District of Columbia. As a result, many of the government facilities 
operated by (he District of Columbia ranging ^om public housing complexes to playgrounds to 
streets to parks are actually located ort Urtd titled to the United States. H. R. 4718 would 
continue both federal ownership and local control of these properties. 

Further, Title 7 of the Oislrict of Columbia Code grants the Mayor exclusive junsdiclion 
for administration and rralnienance purposes over all public roads and bridges within ihe original 
Diurict of Columbia, including not only Independence. Consritutiun, and Masuchuseits Avenues 
wiihin Ihe National Capital Service Area, but many other streets and tunnels within the United 
States Capitol Grounds and the Supreme Court grounds. Under H. R. 4718, the Governor of 
New Columbia would succeed (he Mayor and would also enjoy such jurtsdiciion and control of 
the streets within (he newly configured federal capital area. Such control by a sute governor 
over the new District of Cdumbia would clearly violate the Disinct clause which, as noted 
above, is universally agreed to prohibit joint federal and sute jurisdiction over (he seat of the 
federal government. Indeed, stale control of roads and siteeis within the seat of g<’vemment 
could lead to just that type of dependence by Congress oo sute authorities which ihe framers of 
the Constitution intended to prevent. 

Oiher examples abound. Currently, no other Sute enjoys such a pnvilege of control over 
federal resources. As federal entities. Oisirictof Coiumoia facilities cunently do serve i federal 
purpose. With the grant of Suie sovereignly consained in this bill. New- Columbia would be 
responsible for its own land and facilities - just as are all States. However, this legislation 
would maintain federal ownership of land over which the federal josemmeni Has no control and 
which would no longer serves a federal purpose 

Traditionally, Congress has been generous in conveying to newly admitted States 
subsuntiaJ land grants for government use purposes. These purposes, as expressed in the 
various admission acts, include: schools, pnsons. swamp reclamation, public works and teat of 
government. In ihe case of the Otstrici of Columbia it would be m keeping with tradiiion and 
the rational course to convey federal lands already used for state and local government purposes 
or needed for such purposes. If land were available, it would also be in keeping to transfer such 
parcels as would be appropnaie fot future state needs and even for iiaie parks. 

H. R. 4718 fails to take appropriate action, thereby depfiviog the federal government of 
control over federal property and saddling the new state with lands ii may grow dependent upon 
yei be unable to dispose of. Moreover, the bill also gives the new state a right of control over 
lards within ihe federal seat of government, thus fosienng Congressional dependence on sute 


25 



199 


411 


auihohdfS u futfilt uwaiuI function! within the new Diitrict of Columbia and in direct 
viotaiiofl of the DiUriet clause of the Constiiution. 

h H. R. 4711 Creates a Ne« Obtiict of Coiuoibia WKboul a Local Co«cnuwnt 

H. R. 47IS is mote than a simple uatebood admissioft act. in addition to admiiUni New 
Columbia to the union, the legislation also creates a new District of Columbia and purportedly 
leaves it under the 'exclusive legislation* proviSHm of article 1, section 8, clause 17 of ihc 
Constitution. The contours of this new seat of govcmnient are described in subsection S, below. 
Remarlttbiy, however, K. R. 47 ig fauls to provide for any transitional, temporvy or permanent 
governmental sbuenire to manage the new capital enclave. What transitiDn the bill does provide 
is for the current municipal government in the District to be iransfonned into the new 
government of the new suie. Quite simply, the bill overlooks the four square mile area 
remaning of the nation's capital and fails entirely to provide for its governance. 

4. H. R. 4718 leaves the Status of Many Federal Ijws and Their Effects in the 
District of Columbia 

There are more than 2900 references to the District of Columbia in the federal code. As 
described above. H. R. 4718 would both admit New Columbia to the union and rcconilgure ihe 
Disinci of Columbia lo a four square mile area encompassing the Capitol, the White House, the 
Supreme Court and (he major monuments. Of these 2900 federal laws, some may continue to 
be applicable to ihe new District without change. Many will not and many may involve 
substantive policy questions. H. R. 4718 addresses few or none of these laws. 

An example of one of these laws which ate ignored by H. R. 4718 is the Toreign 
Missions Act. Thar Act was signed into bw m 1983 and goveras the ‘locaiion, replacemen;, 
or expansion of chancencs in the District of Columbia.* 22 U.S.C. 4306. Further, the Act 
creates a Foreign .Missions Board of Zoning Adjustment, comprised of both federal and local 
officials, to process aoning applications involving embassies. The .act spccificaJiy charges the 
Board to consider not only local interests, but also the 'tmernaiionaj obligation of (he L'nued 
States to faeiliute the provision of adequate and secure factliites for foreign missions in the 
Nation's Capital* and the ‘Federal interest, as determined by the Secretary [of State).' 22 
U.S.C. 4306(d). 

Under H. R, 4?18. almost all of the embassies .now locaied >n the District of Columbia 
would be locaied in .New- Columbia. Clearly, agencies of the new suie cannot be charged with 
responsibility for the 'federal interest* and the 'miemationa) obligations* of the United States. 
Yet. just as clearly. H. R. 47)8 makes no .nrovisions for how these sbligaiions shall be 
discharged with respect to the location or expansion of embassies wiihm .New Columbia. As the 
State Depanmciii noted in a recent letter to Congressman Thomas I Sliiey, Jr.: 

If a significant ponion of (he District of Columbia, including areas where 

embassies are currently located, were incorporated into a new state, the 
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p(«serva(ion of ili(e} campr«hcniiv« wd exclusive statutary scheme {cortained in 
(he Foreign Missions Aci) would have (o be carefully considered arid addressed- 

Thc Foreign Missions Act is just one example of the many federal satutes which should 
be carefully examined artd amerxted before coegreuionaJ action is taken on H. R. 4718. This 
examtnacion has not been done. Thus, it is impossible eo lUtc whai ramifications tuiehood will 
have for (he Uniied Sutes and for the cititens of the new state. 

S. H. R. <17(1 b Ambifuous with Respert to the Borden of New Coiumbia 

Section 4 of H. R. 4718 describes the boundaries and terniories of New Columbia as 

follows; 

(a) Subject lo the provisions of this section, the State of New Columbia shall 
consist of all of (he icrniory. together with the tcmional waters, of the District 
of Columbia. The State of New Columbia shall not include the National Capital 
Service Are of the District of Columbia, which is described in subsection (b). 

As of the date of admission of New Columbia into (he Union, the District of 
Columbia shall consist of the .National Capital Service .Area. 

(b) ITie National Capital Service Area, subject to the provisions of section 16, is 
comprised of the principal Federal monuments, the White House, the Capitol 
Building, the United Slates Supreme Court Building, and the Federal executive, 
legislative, and judicial ofTicc buildings located adjacent to the Maj} and the 
Capitol Building. 

to Notwithstanding any other provision of this section or of section 16. the 
boundanes of (he Suie of New Columbia shall include the District Building. 

Under section tS of the bill, the District of Columbia is deemed to also include Fort 
l.cslcy McNair, the Washington Navy Yard, the Anacosiia .Naval .Annex, the U S. Naval 
Station. Boiling -Air force Base, and ihe Naval Research Laboratory The provisions of section 
•l are insufficient, m themselves, to esublish the border between .New Coiumbia and the Naiioflll 
CaptUJ Service Area. That border ts purponcJly established in seciion 16 of the bill, Section 
6. however, is also msuiTicieni lo esublish a border because, rather than providing a legal 
dewnpiion of the propeny based upen a survey, it reties on existing buildings and streets which 
subject to change for example, the rbiiowing portion of section 16 ipage 19. lines f • 15> 
rlcscribtf the border as running along VVashinginn .Avenue. .Southwest, a street which no longer 
exists; 


(aj The Saitonal Capital Service -Area referred to in section ^ is more particularly 
described as follows 

(running) thence west on D Street Southeast to Washington Avenue 
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Southvrtsi; 

itenn loutheaM on V^'a^ingion Avenue Southwest to E Street Southeast: 
ihencc we« on E Street Southeast lo ihc intenection of Washinstofl 

Avenue Southwest and South Capitgi Stnet; 

thence northwest on Washtn(tort Avenue Southwest to Second Street 

South west(.) 

The legal infirmities of sections 4 and 16 with respect to establishing a bonier between 
New Columbia and the District of Ctrfumbia have implications for other provisions of the bill. 
Section 13 provides lhal federaJ imiitary lands located within New Columbia will reven to the 
state if the federal government should cease to put such Unds to military uses. Since the terms 
of section 16 are insufficient lo establish a border, the military lands included within the new 
Oisinct of Columbia may also be subject to revenion. 

Indeed, if the terms of section 16 are insuiTicient to esublish a border, it would seem to 
follow that the District of Columbia would be part of the sute of New Columbia. That 
conclusion is bolstered by section S of the bill, which, in pan. provides for the continuation of 
a federal payment which mirrors the relationship currently between the federaJ government and 
the current municipal government of the Dtslrici of Colombia. Further, since the District ciiusc 
of the Constitution was intended to create a capital city independent of slate sovereignty, the 
failure of section 16 to establish a valid border raises problems of constitutional dimensions. 

There are hundreds of targe arsd small legal and jurisdictionaJ matters which H, R,-W*i- 
has failed to address. The District receives privileges from federal agencies in iau enforcement, 
personfiel retirement systems, the purchase of medical supplies, etc. which are not afforded to 
other stales. The record shows, however, that statehood advocates have not taken the time or 
the inclination to even identify these problems let alone solve them 
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VI, TRADmONAL STATCHOOD lti:Q(jni£ME.NTS 

By precedent and tndition. iliree (ruin requiremenu have teen ctxiuterod by ihe 
Ccn|mt in evaiuatini itaccViod Mimtuion pctidoni. T>ie requiremena, ai fcauted by the 
Senate Interior Committee Report accompanying the AUaka admiuion act, are as Toilows: 

U) TTui the inhabitifttsof the proposed new State are imboed with and an 
lyminttetk toward the princi(^es of democracy u esempliried in the American 
form of government. 

(2) That a majority of (he elecionte wish sucthood. 

<J} That the proposed new Slate has sufftcicnl popuiation and resources to 
suppon Sute government and to provide its share of the cost of the FederaJ 
government. , 

The third of these requirements is panicuiariy important to our form of federalism as it 
drmards that new Sutes demonstrate that they can provide for their own self-govemmeni, 
independent of any oiher state as well as the federal govcmmeni. and that the new State will 
provide its equiubie sha/e of the cost of the federal govemmern at the time of admission and 
in the future. 


I, Economic Viability 

As will be seen below, the Oisincfs claim lo be economically viable as a state is shaky 
at best. In the Iasi twenty years, the District's population has declined by IS'^.OOO people of 
more than 20 percent of its population. Despite the decline in population, both the local tax 
burden and cost of government have substantially increased. During that same period, the 
District has repeatedly aiicmpied to shift the costs of its local government programs to 
fleighborins jurisdictions and (he federa] government while at the same time receiving federal 
funds greater on a per coptrd basis .han any sute and enjoying nearly tive dollars in fedenU 
funds for each dollar paid in federal taxes. Moreover, a subsianiial percent of the District's 
private sector earnings derive from business w hich service or ue otherwise linked lo the Federal 
govemmerit. 

Popiitaiion trends . WTsen the 2,lrd amendment was debated more than 30 years ago. I i 
stales, including the recenily admitted States of Alaska and Hawaii, had smaller populations than 
the Dtsirici of Columbia. In 1920. with a population of 752,000, ihe District still ranked ahead 
of 10 States. Bui in the past two decades, the District has lost over 20 percent of its residents 
and is now slightly larger than only three Slates. No Sute has suffered a decline in population 
in each of the last three decades as has happened in the Disinci. If the trend of the past 20 
ye-us continues, the District's population will be less than 500,000 by the year 2010. not rrserely 
mjJcing it the smallest Sute, but also shrinking it below the sire of a Congressional Dismet and 
(hreaiening its economic viability. 
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Sutts with ihe Lowcit ft]|iuUtron Compaml 
with the Diuhct of Cotuinbia 
(PopuUuon in Uiowundi} 

lOffl-.ll 1970-10 1980-4 19^^ 

D. C. (7«i) flawaiiCT^ Hawaii {962) Nevada (1.202) 

S. Dakoo (681) D. C. (757) {«latM>(944) New Kamps}un(i.i09) 

Monlaru (673) New ibmpshtre (738) New Kainpthire (921) Hawaii (l.IOB) 
I(Uho(667) Idaho (713) Nevada (800) (daho (1.007) 

Hawaii (633) Moniana (694) Montana (787) Montana (799) - 

N. Oakou (632) S. Dakou (666) S. Dakota (^1) $. Dakota (696) 

New Hainpthire (607) N. Dakou (618) N. Oakou (623) Dclawa/c (666) 
Delaware (446) Delaware (S48) D. C. (638) N. Dakota (639) 

Wyoming (330) Nevada (489) Delaware (594) D. C. (607) 

Vermont (390) Vermont (445) Vermont (51 1) Vermont (563) 

Nevada (285) Wyoming (332) Wyoming (470) Alaska (550) 

Alaska (226) Alaska (303) Alaska (402) Wyoming (45-*) 

Sm« 1960. the Dijmet's population has declined by I57.0C0 people Based on :he large 
drop in the under 18 population, we know more specifically that /amilits are leaving. The 
working age cohon, ages 20 to 64. has also declined, while the elderly population has increased. 

The loss or working families reflects a trend which must l>e reversed if the Disirici is to 
meet ihe requirement for a sufficient population to support its State and local government. 

The city on balance has i‘a-‘ied to be able to aiiQCt new working aged ciliruns and. at ihe same 
lime, haj been unable to prevent those most productive members of ihc locality from leaving 
The economic viability of the ctly is significantly threatened by this trend and. should it 
continue, the city will have an increasingly a difficult time maintaining that it is capable of 
meeting the 'economie viability* requirement for statehood. 

At the very least, the population trend is a warning sign that the new State's ubifity to 
sustain itself is shaky. Perhaps the most accurale status repon on the Oisinci's economic health 
comes from local oiTiciais themselves who have tesufied that ihe high la* rate on Distnci 
residents leaves no funher room for expansion wiihin the Oisiriti, In response lo ihis dramaiic 
loss of population, the most recent Disinct budget demonstrates the determination of local 
officials to shift the ua burden of Distnct govemmem programs to nonrctidcnts • including the 
federal government. 

2. Dlsirkl’s Favored Status 

The District's self-perceived need to shift the costs of its programs to neighboring 
Jurisdictions together with its position as receiving more federal funds per capita ihan any state 
(see below) call into question whether New Columbia 'has sufficient population and resources 
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Dnpite ihe 

otiviou) >k pcwltn c< of Ute Oittnct's oconomy upon tNc pmmct of ihe feJerai fovrmmeni. 
tutetaod advocaiu have tabofcd mithiily u> demonstrate economic viability span from the - 
federal |Ovemment. Advocates point (o a healthy service industry which accounts for a 
ugniricani share of the Otsuici’s economy. Indeed, the federaJ government accounts for *just' 
^.6 petxeni of the penonaJ income earnings in the Dtstnet compared to 37.6 percent of 
personal income earnings anntHitable to services. However, this point overlooks the tet that 
much of their service industry is ilaelf diroclly linked to the federal government. Of the 
Dtsinci's service industry, the iar|est percenuges of earnings come from legal services and 
management services, both of which reflect the federal government's presence. Together, these 
two service categones account for 45 percent of the total earnings generated by the Distnet's 
finsatc sector scfNice industry (Bureau of T^onomic Analysis, Table >t 


The District's Gross State Product was 528.791. 000, CCO in 1986. the latest year for 
\shich data IS .uailahlc (Buto.iu sif the Census. Table t). This was generated from the following 

•w'lifxVS 


District's Gross Sure Product 
(tamings in millions of dollars) 


IniJusia.' 

i^DJings 

Pitfccniagc < 

CoTisiruction 

51,99! 

6.9 

Manufactur.ng 
Transponation and 

I.OSO 

3.6 

public uiiiiiies 
\^'holesa.ic and 

1.805 

6 3 

retail trade 

Pmance. Insurance. 

1.806 

6.3 

and real esute 

:,675 

9.3 

Services 

8.251 

28.7 

Government 

11.199 

38 9 

Other 

U 


TOTAL 

528.791 

icon 


Government, including federal civilian and military, state, ara local government 
employment, was the source of 38.9 percent of the Distnet's Cross State Product in 1986. By 
comparison, all levels of government accounted for just 1 1 T percent for the United States total 
gross national product. 

While statehood advocates point with pride that the District Cross State Product is larger 
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than 25 Ua(«, ihcy fai! to acknowledic (tot in 1990, ito fe^ral |o«tniinen( spen: 
$17,]53,000,000 in (he District of Coiumbia. more than in all but IT stales (Bureau of the 
Census). 

Clorly, New Columbia mil tovc a strong economy so tong as the federal govemtnent 
main&ins ils current level of spending tore. But (here an also signs of weakness. Since 1986. 
tto rate of increase in total personal income in iM IHstrrcl of Columbia has been only equal to 
or lower than tto national growth rate in four of those f^ve yean. No one can predict how ihe 
federal government or the private sector will react to suiehood. Siaiehood advocates have 
refused to even acknowledge the potential negauve reactions which could occur. 

Whether Sew Columbia could prov'dc its share of the burden of (ht federal ?pvgmment . 
Siatehood advocates routinely use two figures to demonstrate that New Columbia can provide 
for its share of the burden of the federal government. Advocates point out that the Distnet pays 
mare in federal i«es than do eight Stales and that O. C. residents pay higher ptr cupiro Uixes 
than any other State except Alaska. 

Neither of these two bits ot' trivia are significant when considered in conieti. If 
siatehood advocates are allowed to use this argument, then they should assess not only whai is 
paid to ihe federal government, but also »hai is received from ihe federal government as (he 
foliowing tables show. 


Federal Ta* Durden of l.ow-cst Ten Slates 
(in millions) 


Total Amount Received in 

1990 Federal 1990 Federal Federal ErpcniJitures 


Slate 

Tu Durden 

Expenditures 

for SS Pud in Ta.xc$ 

Wyoming 

5!.W9 

S 1.855 

si-i: 

N. Dakota 

:.067 

:.9io 

1.41 

S. Dakou 

:.io: 

:.«3 

1.36 

Vermont 

:.i36 

1.772 

0.33 

Montana 

2,446 

3.345 

1.37 

Alaska 

:.7:4 

3.::7 

1.18 

Idaho 

:.940 

3.388 

1.3: 

Delaware 

3.348 

3.149 

0.64 

D. C. 

3.530 

17.333 

4.9’ 

Mure 

4.414 

4.935 

1.12 


The argumeni that the District pays more taxes man eight Suies is nenraiired by the fact 
that Ihe District also rtenvei more of the federal largess than do the ether Stales. 

Statehood proponents have made much of the fact that District residents pay the second 
.\2 
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highest per capita uxes in the nation. To some nunt, this merely reflects the Disirici's small 
pofwlstion and the universal application of the Internal Revenue Code. The federal tax code 
does not discriminate on (he basis of geographic ana. The fan that the mKtenu of the District 
pay the second higheu per capita taxes in the nation merely indicatea that personal icKome in 
the District, on average, is compvahvely higher than other St^s irv the nation. Tbe tax burden 
of the f^ral government does not in any way provide evidence mat the residents arc sonvehow 
incurring a disproportionate share of the feder^ govcntment’i nscal responsibilities irt providing 
services to this country's citizens. In fxl. the numbers indicate just the opposite • the District 
reives back far more in federal money that it pays in federal taxes. 

The following cha/t compares d>c District to the Suits with the highest per capita federal 
tax burden. 


Federal Tax Burden on Highe« Per Capita States 
(Tates Paid and Espenditurcs in mitiions) 


Federal Amount Received in 


Slate 

Per capiU 
Ta.s Burden 

Total 

Taxes Paid 

1990 Federal 
Expenditures 

Federal Bxpendiiures 
For SI Paid in Taxes 

Connecticut 

$6.'768 

522.070 

SI4.739 

50.67 

New Jersey 

6.239 

48.676 

28.322 

0.38 

D. C. 

5.770 

3.530 

17.353 

4.92 

Massachusetts 

5.S77 

33,024 

29.778 

0.92 

New York 

5.178 

93.103 

70.493 

0,76 

Maryland 

5.CW6 

23.809 

27.118 

1.14 

New Hampshire 

S.OIJ 

5.648 

3.559 

0,63 

Delaware 

■1,953 

3.-348 

M49 

0 64 

Alaska 

4,891 

2.724 

3.227 

1.18 

(lltno’-S 

4,738 

53.198 

36.696 

0.66 


In comparison with either group of Suies (lowest tool burden or highest per capaa). the 
District has received a much greater share of federal expenditures than it has contributed to the 
funding of the federal government. The District certainly cannot claim that its present status has 
resulted in an unfair federal tax burden on its residents. 
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The Uck of voting reprewnuiion « CoR|reu tm not bem a handicap in claiming federai 
e;ipendituf<u. As ihe foUo>ving cable shows, the fcdenl lovcmment spends $t8,S9t per capiia 
in the District, more chan wvco tlmei (fw toUi U. S. spetidlng per tapita (Bureau of Census, 
Table S). 


Per Capita Distnbution of Federal Funds (1990) 
Ten Lowest Stales 


1. 

District 

$28,392 

$0- 

N. Carolina 

$3,043 

2. 

Virginia 

3.874 

49. 

Indiana 

3,031 

3. 

Alaska 

5.867 

48. 

Wisconsin 

3.052 

4. 

New Mexico 

5.703 

47. 

Michigan 

3.U2 

5, 

Maryland 

5.671 

46. 

Vermont 

3,i48 

6. 

Nfasuchusetis 

4,949 

45- 

New Hampshire 

3.209 

7. 

Hawaii 

4.927 

44. 

Illinois 

3,210 

S. 

Missouri 

4.741 

4J. 

Delaware 

3.226 

9. 

N. Dakota 

4.355 

42, 

Georgia 

3.265 

10. 

Connecticut 

4,48) 

41. 

Texas 

3.428 


Total U. S. Per Capita: $3,974 

ft is extremely difRcuIt to assess precisely what each State's ‘fair share* of the burden 
of the federaJ govcrrmeni should be. But it is clear that by these compahsons. the District 
receives more than it provides Revenues from the FederaJ goveimmcni accounted lot 35% of 
the Disiriet government's revenue in FY 1990. By comparison, federal revenues account for 
just 16% of total Slate and local revenues across the nation (bcunQnvjc.Rcport of the Presidcni t. 
This fact alone destroys any ar|ument in support of a special federal payment to New Columbia. 
Moreover, if the District were to become a sme. it is likely that n would face greater 
competition for federal dollars which are spent on procurement. Clearly, members of Congress 
are unlikely to subsidtie or favor a co-equal sute at the eapeosc of :h«ir own as they cuaeniiy 
favor the Distnet of Columbia, the nation's capital. 

District officials wilt protest (hat federal expenditures include salaries pajd to nonresidents 
who are beyond their taxing authority. It is true that if nonresidents are subtracted, the federal 
expenditures would be reduced. But the amount of federal tixes pasd (through income t&x 
withholding at the place of employment) would be reduced also. Therefore, the overall 
burden beneilt ratio would not be changed. Even if the salanes paid :o nonresidents are 
excluded, it is clear that the District has received favored sums, as the following ubies on 
grants to Sute 4xd local governments show: 
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Di»(rici 
Total U, S 


Diunct 
Total U- S 


Distnct 
Total U, S- 


DiStnct 
Total U. S. 


D.sthei 
Total \J. S. 


D'Sinci 
TouJ U. S. 


Distnci 
Tcu! U. S- 


Distnci 
Total U, S. 


420 


Ftr Capiia AmounU of PedenJ Exp«nditut« FY 1990 
Total Grants to Stale and Local Governments 

t2.831 Rank ! 

$333 

Department of Agneutture-Chiid Nutrition Programs 

$23.92 Rank 12 

819.09 

Depariment of Educaiion'-Compensatory Education 

$35 85 Rank i 

S17.59 

Environmental Proiecuon Agency 
•Conslniciiofl of Wastewater Ttcatmcni 

$27.25 Rank I 

S 9,09 

Depanment of Health and Human Services-'Mcdicaid 

$337.26 Rank 1 

$165.94 


Social Services Block Grant 


$13,30 Rank I 

10.80 

Family Suppon Payments (AFDO 

$84.63 Rank 2 

$48.54 


DepaAmeni of Housing and Urban Oeselopmeni 
-Community Developrneni 

$23.94 Rank I 
$11,17 
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Department of Housinf and Urban Developtneni 
-Houitni Auisunce 

District $89.3t Rank 2 

Total U. S. 129.22 

Depanmem of Ubof--lo6 Training Partnership Act 

District S2i. >4 Rank i 

Total U. S. J12.2I 

Department of Labor-Sute Employment Services 
District 126.70 Rank 2 

Total u. s. 110 :j 

Departmem of Tfanspoftaiion-Highway Trust Fond 

Dtsirici Sn0.-t8 Rank 9 

Toul U, S. $ 34.25 

Department of Transportation 
•Ufba.'t Mass Transporutiofl Administralicr< 

Distnci 5334.17 Rank I 

Total U. S. S 14.88 

The eapendiisjres outlined above clearly demonstrate the leverage the District has in 
corrmandirtg federal resources. In addition to these grants. :he federal government is coninbutmg 
552 million per year to one or the Distnct's retirement funds as uell making a 56 >0 3 million 
payment to the Dsstnci. 

Statehood propotwms have not proven that New Colornbia mil be able to suppon its State 
government without special federal considerations nor have they proven that .'^ew Columbia can 
provide its equitable share of the cost of the Federal govemmeni 

By seeking to admit pan of the District of Columbia as a sovereign State. H. R. 47ig 
violates these time-honored traditions, giving us a State which is steadily shrinking in population, 
and is economically dependent upon the federal government It is highly questionabk as to 
whether New Columbia can in fact provide its fair share of the cost of the Federal government. 
Even the most staunch statehood advocate admits that any change in the relationship vnth ;he 
federal government could be devastating to New Columbia's State budget and/or economy. 

Out, what ifihe unthinkable indeed occurs? Let us assume ihai New Columbia is indeed 
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faced wiih ihe iou of the federa) paycnent: the Huhtiity to tu fedeni worker) within the 
fedesiiruted District of Cotumbia • which is not pan of New Coiumbia: (he Iou of federaJ 
cocttfibuQons to tu reurtrrte.it system: the continued dechiw in workir»f families; the tou of 
private businesses which find the hi|h cost of locadni kt New Columbia prohibitive uid no 
longer bencAciaJ as it is no longer the nation's apical; and the burden of new expenses such as 
the SS btilion cost of construciini its own prison system. 

Faced with such circumstances, it is ttot hard to foresee that the federal government could 
be subjected to innuences from the new State which could hamper the orderly functioning of the 
national seat of government. Madison's fear of any State possessing dt facto sutus of 'first 
among equals* would be realired and our very form of government would again be put to the 
test- 


3, Abandonment of the "Tennessee Plan* 

The Tenne s see plan . Of the J7 states admitted to the Union. 20 of them had received 
authonty to embark on the statehood process in the form of an enabling act by Congress. TTie 
District chose not to follow the enabling act process, but rather, another process historically 
called the 'Tennessee Plan." Only seven states. Tennessee. Michigan, fowa. California, 
Oregon. Kansas, and Alask.i. have eriiered the Union by this method. However, since 
proclaiming its intention to follow the process laid out by the 'Tennessee Plan', (he District has 
abandoned its adherence to those procedures. 

The 'Tennessee Pian“ consists of a four step sutehood process. First, delegates are 
elected to draft a suite constitution. Second, the convention'drafted constitution is submitted to 
voters for ratificaiiori. Third, the voier-ranficd constiiution is submitied lo Congress in petition 
for sutehood. Finally, voters to elect two provisional or “shadow" senators and one provisional 
or ’shadow* representative to present the case for statehood before members and pertinent 
committees of Congress. 

M its inception m IT96. ihe Tennessee Plan raised constfiuuonat questions. Several 
members of the Federalist party challenged the right of this temtofy to *^e the statehood 
procedure so far without Congressional auihonty. These members of Congress believed they 
alone had the right to determine whether a lerniory had the mearis and the desire to )oin the 
Union. There was however, very little precedem at the time with the Constitution of the United 
States having only been m effect for su years. Subsequently. Tennessee's ground breaking 
mcihod. although not considered the norm, became acccpuhlc. However, this method also ser 
high sunihrds for any lemtory choosing to adopt the Tennessee Plan. 

The general moiivatioo behind a teiritory taking up the Tenoessee Plan seems to be an 
impatience in following the mnre normal channels of admission. In some cases there existed 
overriding political reasons which for one reason or another ted Congress to believe a panicular 
(cmtory should not yet be granted statehood. Typically, a territory's population or strategic 
political implications on the issue of slavery resulted in Congress delaying admission, As a 
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reuH. ;he territory «n question mighi tct on iu own in tn anempt u force the tuue. Regvdieu 
of the reuons, the method and execution the Tenneuee PUn with all seven suies. including 
Alaska which sought statehood for yean, remained the same. Following the example of 
Tennessee's Governor William Blount in |796. the States implementing the Tenneuee Plan 
carried out every detail of erecting a State government prior to petitioning Congress for 
admiuion. 

New Columbia’s quest for sutehood followed the Tennessee Plan only unul it was no 
longer a convenient means of achieving that goal. In November of 1980 tJw ciliiens of the 
District of Columbia approved a ballot initiative calling for a Constitutional Convention to begin 
the process of achieving statehood. In November 1981. the citizens of the District elected 45 
delegates to the Constitutional Convention. The Convention met between March and May 1982, 
The Convention Constitution was adopted and signed on May 29, 1982. In November 1982, 
the Convention Constitution was ratified by a vote of 61.405 to 51 .9 W lO 46% t. 

On September 12. 1981, H R- 3861. a bill to provide for the admission of the slate of 
New Columbia into the Union was introduced. Section 2 oi the bill provided th.it the 
Convention Constitution ‘adopted by a vote of the people of rhe Disinct of Columbia in the 
election held on November 2. 1932. is hereby found to be republican in form and in conformity 
with the Constitution of the United Slates and the pnncipfesof the Declariiion of Independence, 
and IS hereby accepted, ratified, and confirmed.* Sutehood bills through lariuary 1987 included 
this provision. 

Serious questions were soon raised whether the Conscntion Constitution was "in 
conformiiy wiih the Consiiiutton of the United States,* As a tesuli. in 1985. Distnci and 
supportive CongressionaJ officials began to rewnie what the people of the Disirici of Columbia 
had raiified- 

On June 11. 1986. the Sobcommmec on FiscaJ .Affairs and Health of ihc House 
Committee on the Distnet of Columbia held a hearing on the 1982 Convention Constitution and 
changes proposed by an <ii/ hoc group of advocates of sutehood. .\nhuf Spiirer . Legal O'rccior. 
.Amencan Ctvtl l.ibemes Union of Uie .National Capital Area, testified that the ACLU 'would 
oppose the enure proposed (Convention) Constitution unless subsunita! changes are made* 
(Spiuur p, 231) and provided the following entique of that document: 


... Section 3 would make the alt-.'naJc Cosmos Club, (he lil-femuJo .Sulgrave Club, the 
aJI-biack Huntsman Club, the Sons of Italy, the Kmgnts of Columbus, the Masons, the 
Daughters of the .American Revolution, the Society of Ciitcinriti. the Cay .Mens' Chorus, 
college fratemnies and sororities, the vk omen's National Democratic Club, the Stviciy 
of Women Geographers. Spa Lady, arid other all lemaie health clubs, and probably 
hundreds of other existing all-male, all-female, ali-biack. all-gay, and aft-whaicver 
private organitaiions p er sg unlav^ful in the State of New Columbia. Alt of this would 
be true even if those organifanons did not teecive a fwnny of government beret'iis 
(Spitrer. p. 232). 
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The Catholic Church would mM be allowed to limit the prieuhood to males, nor would 
an orthodox Jewish synagogue be permitted to seat women in the balcony, because those 
would be acu of discrimiftatton against tea. Indeed, a parochial xhoc^ could not prefer 
a Catholic for (he posiiion of headmauer, nor could the B‘nai B'rtth prefer ■ Jew for the 
position of Executive Director, because those would tsc clear instance of religious 
discn'mtrouon. and the draft Constitutkm permits no exceptions of any bnd io any of its 
prohibitions (Spitacr. p. 3J3). 

Drinking arxl dnving privileges couM rKM be limited to persons over 21. or over 18. or 
even over 12. since that would be discrimination bas^ on age, which is prohibited 
without limitation {Spiutr. p. 233. 234), 

Private schools could not refuse admission to otherwise qualiried students who could not 
afford (he tuition, since that would be discrimination based on poverty. For the same 
reason, pnvate lawyers, doctors, automobile mechanics or beauticians could not turn 
away indigent clients, patients or customers whose business they would accept on a 
paying basis. Movie ticket theaters could not refuse admission to people who could not 
pay the ticket price, nor. apparently, could a store refuse to 'sell a television set or a 
mink coat to a poor person. .Any number of equally absurd examples could easily be 
generated (Spiuer, p. 234). 

.Similarly, laws establishing minimum ages of consent for sexual intercourse, or 
mamage. or for signing binding contracts, or for becoming a police officer, would 
become unconslitulional. Laws requiting students to remain in school until a certain age 
would have to be struck down. £></• /he D C. chilj labor ia'v uvuld be r/nnwjrf/wio/to/ 
under this provision {emphasis in originalKSpurer. p. 236. 237). 

4. Abollshincnt of the People's 1982 Convention Coiutitution 

It became ckax to even the most ardent sucehood advocates in Congress that the 1982 
Convention Constitution could not meet the requirement of an acceptable constitution, so an 
entirely new Constitution vsas wntten. first by the oJ hoc group of proponents and then by the 
District Council, The advocates of sutehood abandoned the ‘Tennessee Plan*, which requires 
the Slate Constitution to be ratified pnor to passage of an admission act. by their failure to 
submit (he compleiely new proposed constitution to the voters for .*atulcatien. 

The refusal to submit the 1987 Council Constiiuiion for ratification is an egregious 
viciiaiion of the demixratic process in the Oisinc; of Columbia, local officials have broken 
faith wuh the voters, departed from ;h<? procedures of ihe Tennessee plan, and have ignored the 
operative provisions of the Convention Constitution. Anicle .Wilt, section 9 of ihe Conveniion 
Constitution states. 

After ihc voicfs have approved it and before Article XVil enters into 
force, amendments to this Consiituiion may be adopted by the voters of the 
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Dturict of Cohimbia after afTirnuiive recoflimendatran by a Diurict of Columbia 

Su^hood CoAUitutionaJ Conventionor by aiwo-thirds vote of the Council of ifte 

District of Columbia. Tbit Section thaJI uke effect when the Constitution is 

approved by the voters. 

The intent and irKa/ting of >his provision is clear: etiher a ConUilutional Convention or 
the Disirict Council rwy propose amendmenu lo dM Convention Constitution before it laitcs 
effect, but the proposed clunges must be submiRed lo the voters for raufication. 

Near the end of the Constitutional Convrnikm in 1982. Delegate Coates propheiicaJly 
offered an amendment to the above provision of the Convention Constitution: *1 am convinced 
now that this is poteniiaKy a devastating provision to all that we have laboriously and painfully 
anicuiaced as a proposed Constitution for the new Slate, because if we adopt section 9 as 
presently posiured, it means that every area of special interest and opposiiion to any word, 
pcnixl. comma, sentence, clause, phrase. Section. Article wilt ihcn uiii»/c the D. C City 
Council to unwnte what wc have lortuiedly labored through for ninety some days That to me 
IS iQiaily unacceptable* (Coates, p 174)) 

Delegate Iordan responded *Whai the Section says is. that first of all iht witrs mil 
appro'.t uny atrrnjmfnn that are recommended by the Council or the Ct'fiilitutiooal 
Convention* (Iordan, p. 1745). Delegate Shrag also spoke against the Coates amendment, 
emphasiring thai Article XVUI, section 9 only auihnnaed the Council to 'rrcommrtuJ l Aunges 
10 ihf >t;rm'(cmphasis added)(Shrag.icgiilaiiyf Hjjtpjy. p. I746j. 

I'he Coates amendmeni was defeated 13 IS As Delegate Couies fe^irnl. the I) C 
f'ouncil indeed wrete ar. eniirciy new and diflereni State ConstiiuiKm »<i 191(7 

Proponents argue that a few 'Utes were admitted before their conviituimns were ratilied.' 


' .A review of the history of State Constitutions ^wing raiitied by the emrens prior to 4 
submission co Congress Jbr suiehund shows an overwhelming trend in favor of prypuiar 
raiitkation of the new sute's corssiituiion prior to admission. Twenty -si* out of ihmy seven of 
the new slates admitted to ihe Union had popularly approved their state consiiiuiions beibre an 
Admission Act was approved The cm/ens of Mississippi began whai would become the standard 
in the admission process by popularly ratifying their consiuunon m 1817 <3nly one slate. 
Arkansas joined the Union alter 1821 without popularly ratiiymg os f'onstiliicioo prior to an 
admission. Dm ArVansav' sonsiituiion had been ratified by popularly elevied deleguies prior to 
admission act being passed. Ninety st* petcem of 'he suies winch have eritered the l.'mon since 
182) have raiilicd their consinuiionv by i popular vine before an adniissiors act was passed by 
Congress. Congress passed admission acts without consniuiions ui place htr only Kentucky, 
West Virginia, aisd Wisconsin. 

Hvery state which has been admitted to the Union >n this century had popularly ratiHed 
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But in Uw cu« of the OiUrict, a conuitution hu been ntified and snt lo Co(i|reu and lince 
(hen (here has ban a concerted efTon to utpercede it with amher propoied conuitution which 
has not been milled. This situation is unprecedented and should not be uricrated. The people 
have spohen their minds in (heir choice of Delegates to (he Constitubonai Convention and in 
(heir rauTicacion of (he product of that convention. Congress nins a grave risk in considering 
admitting a new State under a proposed constitution with specific timiations on government and 
responsibilities for citizens when those ciduni have so strongly eipressed their contrary desires. 

A. forced choice for Diitrict voters . Even though the Council Ci^stitution was passed 
ftve years ago, it has never been submitted to the citizens for approval. H. R. 4718 proposes 
to put the question of (he Council Constitution on the same ballot as the admiuion referendum. 
This coupling of the issues is unfair to the voters of the proposed 'State of New Columbia* 
because it makes voter-acceptance of the unratifled constitution (he price of statehood. Unless 
(here is a popular referendum on the Council constitution before Congress takes any further 
action on admilttrg New Columbia to (he Union the voters will noi be able to freely express 
their choice. 

While there is some precedent for Congress to admit a sute that tacks a voier-ratined 
constitution, there is no precedent for Congress to force voters to choose in favor of one 
constitution over another Yet that is exactly what H. R. 4718 requires. Such a procedure 
would subvert the very concept of what a constitution should be. As Thomas Paine wrote: 

A constitution is not a thing in name only, but in fact. It has not an ideal, but a real 
existence ... A consiiiuiion is a thing antecedent to a govcmmcni. and a government 
IS only the creaiure of a constitution. The consttluiion of a country is not the ac: of its 
government, but of the people consihuiing a government (Paine, p. 7J .) 

Nearly five years have passed since the Council acted unilaterally to adopt a wholesale 
revision of the Convention Constitution ratified by the citizens of the District of Coiumbis. The 
proponents of H. R. 47ig simply have not bothered to explain why the Council Constitution has 
not been submitted lo the cmrens of the District for ratulcation. To be consistent with the 
Distnet's own plan for achieving statehood it should be. 


Its constitution poor to passage of its admission act. Regardless of the method used m seeking 
admission. Congress has insisted that the people give iheir vote of approval to the document that 
IS to guide and determine the future of their lives within the newly created political entity. 

The fact that such an overwhelming majority of the most rcecni states to enicr the Union 
did so by popularly ratifying iheir sute constitutions before Congressional acceptance provides 
inconirovertible evidence in favor of such a meihod. 
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In nmnury. Utc Advocates of itttchood fof New Coiumbia vc noc following (he 
’Tennessee Ptan'--thc praceduie whkh (he Oittrict adopted, they have jettisoned (he 
Constitution ndfled by i)k voters, and (hey have even tgiwred the advice of (heir own scholarly 
eiperu. 
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LEXISNEXIS SUMMARY: 

... The issues surrounding statehood for the District of Columbia have become so intertwined with partisan politics that 
it is easy to dismiss all arguments as blatant partisan rhetoric. ... In support of statehood, George Washington 
University Law Professor Peter Raven-Hansen and Georgetown University Law Professor Philip Schrag have argued 
that the District of Columbia could become a state by "simple” legislation - without the necessity of a constitutional 
amendment. ... Moreover, the statchood-through-simple-lcgislation scenario likely would trigger intractable 
constitutional challenges and present justiciability problems concerning both the admission of New Columbia and the 
legality ofthe repeal of the District's Electoral College enabling legislation. ... Could a state today repeal its electoral 
vote selection statute, thereby eliminating that state's participation in a presidential election? Such a scenario, while 
unlikely, cannot be discounted entirely. ... Moreover, should the statehood proponents "prevail" in the short tenn by 
achieving D.C. statehood before confronting the Twenty-third Amendment issues; then promulgating the repeal of the 
District of Columbia Electoral College enabling legislation; and then successfully arguing that the issues cannot be 
framed in a justiciable fashion, they would win a hollow victory. ... 

HIGHLIGHT: A majority, held in restraint by constitutional checks, and limitations ... is the only true sovereign of a 
free people. 


Abraham Lincoln nl 
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TEXT: 

[*475] Inlroduction 

The issues surrounding statehood for the District of Columbia have become so interhA'ined 'with partisan politics 
that it is easy to dismiss all arguments as blatant partisan rhetoric. Such dismissal, while understandable, is lamentable 
because the relevant constitutional and policy issues warrant serious consideration. Because the State of New Columbia 
would likely send tvvo liberal Democratic senators to the Senate far into the foreseeable future, however, the [*476] 
partisan edge to the issue must be acknowledged before one can realistically confront the issue on legal terms. n2 

And the partisan edge is sharp indeed. The polar rhetorical views can be summed up by the Reverend Jesse 
Jackson on the Left and President George Bush on the Right. The Reverend Jackson claims not only that statehood for 
the District of Columbia "is the number one ’social justice' issue facing America today,” n3 but that it also "is a cause 
for global concern and action," n4 Less flamboyantly, but no less clearly, President Bush has trumpeted the 
tautological line that the District is a "federal city" and therefore was never meant to be a state. n5 

To be sure, both positions have been buttressed by a prodigious amount of scholarly constitutional support, most of 
which has been viewed with some skepticism because of the perceived partisan identification of the commentators, n6 
This Article attempts to avoid the partisan political thicket and focuses on the constitutional meaning [*477] and 
con.scquences of the Twenty-third Amendment. This dimension of the statehood debate soon will move to the forefront. 
Congress inevitably must consider how the current legislative proposals for statehood would affect the workings of the 
Electoral College and the concept of constitutional rights generally. As explained in this Article, these i,ssiies arc 
inexorably related to the Twenty-third Amendment. n7 

[*478] In support of statehood, George Washington University Law Professor Peter Raven-Hansen and 
Georgetown University Law Professor Philip Schrag have argued that the District of Columbia could become a state by 
"simple" legislation - without the necessity of a constitutional amendment. n8 This position has been adopted in the 
recently introduced D.C. Statehood legislation that would provide for the admission of "the State of New Columbia," 
n9 Because amending the Constitution is much more difficult than passing a law, the result-oriented benefits of thi.s 
po.sition are readily apparent. Whether the position is legally sound and constitutionally appropriate is another matter, 

The Twenty-third Amendment of the Constitution authorizes the District of Columbia, or, to use the precise 
constitutional term, "the scat of Government of the United States," to participate in presidential elections through the 
Electoral College. nlO This amendment was modeled after Article II, section I of the Constitution, which provides for 
the manner in which the respective States of the Union select their representatives to the Electoral College, n 1 1 The 
Twenty-third Amendment also contain.s "enabling" or "enforcement clause" language identical to several other 
con.stitutional provisions. Typically, the "enforcement" language provides that "Congress shall have power to enforce 
[the particular constitutional right] by appropriate legislation.” nl2 

[*479] The idea that D.C. statehood might be achieved by simple legislation indirectly raises the issue of whether 
particular constitutional rights, when coupled with constitutional "enabling" language, are "self-executing." The issue 
arises because any statehood legislation not requiring repeal of the Twenty-third Amendment inevitably would 
ncces.sitate /f/rz/rer legislation. This additional legislation would be needed to repeal existing federal "enabling" statutes 
that set forth the procedures by which "the seat of Goveminent of the United Slates" selects its presidential electors. 
These legislative maneuvers would seem to be a radical attempt to extinguish constitutionally-protected rights by the 
expedient process of simple legislation. 

This Article contend.s that the meaning of the Twenty-third Amendment can be gleaned from a historical and 
constitutional understanding of Article II, section 1. The interrelationship between Article II, section 1 and the 
Twenty-third Amendment demonstrates that any interpretation of the Tw'enty-third Amendment that permits its 
protections to be avoided by simple legislation will do lasting damage to the concept of constitutional rights. Such an 
interpretation also would endanger Article II, section 1, because it would set a dangerous and radical precedent that 
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would effectively eliminate the requirement that state legislatures guarantee their state's participation in the Electoral 
College in every presidential election. Moreover, the statehood-through-simpie-iegislation scenario likely would trigger 
intractable constitutional challenges and present justiciability problems concerning both the admi-ssion of New 
Columbia and the legality of the repeal of the District's Electoral College enabling legislation. 

This result is constitutionally unacceptable. The only other means of obtaining D.C. statehood without a 
constitutional amendment would require that the remaining, drastically reduced District of Columbia be entitled to its 
constitutionally-mandated three electoral votes for president. However, this result is politically and civicaliy 
irresponsible. ni3 

This Article concludes by noting that, although full and equal representation for the District is a noble end, the 
current proposed D.C. .statehood legislation is not ajustiflable means to that end. Even the most noble of ends cannot 
justify the means when the means include eviscerating the Constitution and the constitutional process. The Constitution 
protects the rights of the minority from [*480] the tyranny of momentary and ever-shifting majorities. nl4 Any 
proposal that implies that constitutional protections can be avoided by simple legislation must be viewed with suspicion, 
no matter how just the particular cause may be. These arguments are sometimes dismissed by statehood proponents as 
obstruction tactics masquerading as legal analysis. nl5 However, as Justice Robert H, Jackson cautioned, "the validity 
of a [constitutional] doctrine does not depend on whose ox it gores." nI6 The Constitution was designed to be difficult 
to amend so as to safeguard its protections against the whims of a mere majority. The Twenty-third Amendment cannot 
be ignored, [fit is to be eliminated, a constitutional amendment is required. Accordingly, any D.C. statehood 
legislation should be made contingent upon the repeal of the Twenty-third Amendment. 

I. An Overview of the Problem of Statehood by legislation 
A. The Unique Constinniomil Status of the District of Columbia 

It is undisputed that, as a general Rile, a new state may be admitted into the Union solely by act of Congress and 
presidential approval, nl7 No constitutional amendment is necessary. Not surprisingly, proponenUs of legislation that 
would create the State of New Columbia rely on this "hornbook" proposition to support their position that statehood for 
New Columbia may be obtained without amending the Constitution. 

Simple legislation also comports favorably with political realities. It is widely accepted that D.C. statehood would 
result in the election [*48 1 ] of two Democratic senators, n 1 8 Thus, D.C. statehood cannot be completely separated 
from the partisan political realities. The Democratic platfonn in 1984 and 1988 has unequivocally called for D.C. 
statehood. nl9 Because the Democrats presently control both houses ofCongress, statehood partisans understandably 
sec legislation as a potentially .successftii and relatively quick method of achieving it. Further, D.C, statehood advocates 
surmise that President Birsh would be under intense pressure not to veto a statehood bill, so as to avoid being 
characterized as anti-equality with respect to the right to vote and the right to equal representation, n20 

D.C, .statehood proponents W'ish to avoid the constitutional amendment process because they believe the national 
consensus, as measured by the state legislatures, is decidedly against them. The concern is that, under the current 
political climate, any proposed constitutional amendment facilitating D.C. statehood and repealing other related 
provision.s of the Constitution would not receive the support of the required three-fourths of the states necessary to 
amend the Constitution. n21 

The statehood-by-legislation scenario, however, ignores the fact that the District of Columbia, "the Seat of 
Government of the United States,” is constitutionally unique, and should not be treated [*482] like any other territory 
seeking statehood. n22 The District's unique constitutional status is evidenced both by Article I, section 8, which 
authorizes Congress ”lo exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten 
Miles square) as may, by Cession of particular States, and the acceptance ofCongress, become the Seat of the 
Government of the United States," n23 and by the Twenty-third Amendment, which provides "the seat of Government 
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of the United States" with three electoral votes for president and vice-president. n24 

These constitutional commands are an integral part of the federalism themes that underlie the Constitution n25 and 
cannot be ignored or dismissed as insubstantial technicalities. n26 The Constitution must remain paramount. Because 
proponents of D.C. statehood recognize the constitutional requirements of Article I, section 8, all recent legislative 
proposals for statehood have been drafted in a manner that is constitutionally consistent with these requirements. In this 
way, the proponents of the legislation hope to avoid both amending the Constitution and violating Article I, section 8. 
n27 

B. Avoiding ihe ConstiUiUonal Issues 

Recognizing that Article I, section 8 provides no minimum size for the seat of Government of the United States, 
statehood advocates have proposed that the constitutionally required "scat of Government of the United States" be 
reduced in size to the "National Capital Service Area," n28 and that the remaining area, w'hich currently comprises the 
balance of the District become, the State of [*483] New Columbia. n29 These changes could be accomplished by 
legislation, n30 Although some have quarreled with this result on the somewhat dubious ground that it offends Ihe 
spirit of the underlying rationale for establishing the federal district, n3 1 legislation reducing the size of the District 
offends no constitutional principle, In fact, precedent exists for reducing the size of the District of Columbia by 
legislation. The original boundaries of the District were ten miles square, and included what is now Arlington County, 
Virginia, as well as part of the city of Alexandria. In 1 846, Congress retroceded that geographic area back to the slate 
of Virginia through legislation. n32 

The Twenty-third Amendment, ratified in 1961, poses more difficult and intractable problems, This amendment, 
the product of a long and considered constitutional debate, provides the "District [*484] constituting the scat of 
Government of the United States" with electoral representation in presidential elections. n33 Reducing the size of the 
constitutionally-required ".seat of Government ofthc United States," as posited above, would create the state of New 
Columbia, I lowever, because of the language of the Twenty-third Amendment, the remaining National Capital Service 
Area, which would comprise the new District of Columbia (constitutionally necessary in order to comply with Article I, 
section 8), n34 would seem to be entitled to three electoral votes. Although statehood proponents have tried to craft 
geographical boundaries that would effectively drain the remaining District of all residents, this result can never be fully 
achieved, n35 As a consequence, the constitutional end result would be politically irresponsible because it would mean 
that a handful of citizens - the resident.s ofthc White House, the homeless, perhaps some military pers'onnel, and the 
few residences that may remain in the National Capital Service area - would control three electoral vote.s, n36 

[*485] To avoid this problem, the Twenty-third Amendment could be repealed, n37 However, as noted above, 
statehood proponents want to avoid the uncertain and lengthy amendment process. n38 In arguing against the need for 
an amendment, some proponents have asserted that the Twenty-third Amendment is not ".self-executing,'' According to 
this theory. Congress could eliminate the problem posed by the Tw’cnty-third Amendment by simply passing a statute 
that repeals the present federal enabling legislation that sets forth the procedures by which the District selects its 
presidential electors. n39 

[*486] The concept that certain provisions of the Constitution are not "self-executing" and can be eliminated by 
Congress is troubling and could have serious consequences concerning other aspects of constitutional interpretation. 
James Madison explicitly rejected such a suggestion, and commented that "it would be a novel and dangerous doctrine 
that a legislature could change the Constitution under which it held its existence." n40 

Relegating certain constitutional provisions to "nonself-executing" status should not be done out of momentary 
convenience for a particular cause. The next Part of this Article will address the alleged "nonself-executing" status of 
the Twenty-third Amendment, and the attendant consequences that w'ould arise with other constitutional provisions as' a 
result of such an interpretation. 
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//, Is (he Twenty-third Amendment Self-executing? 

A. Arguments from the Text 

The Twenty-third Amendment provides in its entirety: 

Section i . The District constituting the seat of Government of the United States shail appoint in such manner as the 
Congress may direct: 

A number of electors of President and Vice President equal to the whole number of Senators and Representatives in 
Congress to which the District would be entitled if it were a State, but in no event more than the least populous state; 
they shall be in addition to those appointed by the states, but they shall be considered, for the purposes of the election of 
President and Vice President, to be electors appointed by a state; and they shall meet in the District and perform such 
duties as provided by the twelfth article of amendment. 

Section 2, The Congress shall have power to enforce this article by appropriate legislation. n41 

The eoncept that the Twenty-third Amendment is not self-executing means that despite the substantive provisions 
of section one. if Congress decided either to repeal or not enact the enabling legislation that provides the method and 
procedure for the Di.strict's Electoral College selection, the District would be deprived of its constitutional right to three 
electoral votes. n42 This logic, if sound, [*487] would apply even if Congress never intended to establish New 
Columbia, In other words, under this theory Congress could repeal the enabling legislation today, and never enact 
legislation providing for D.C. statehood. This result would effectively deprive the current District of Columbia 
residents of their hard-fought constitutional right to electoral representation in presidential elections, It is somewhat 
inexplicable that statehood proponents would accept such a legal position, let alone implicitly endorse it as sound 
constitutional principle, n43 

Proponents of the view that the Twenty-third Amendment is not scif-excciiting contend that the amendment 
contains a double requirement that Congress affmuativeiy act to create and enforce this constitutional right, The first 
requirement is contained in section 2, which gives Congress the authority to enact "appropriate legislation," To further 
support the contention that the Twenty-third Amendment is not self-executing, proponents set forth a legislative history 
argument. They note that there was a six-month gap between the time the Twenty-third Amendment was ratified and 
the time that Congress finally enacted the enabling legislation. n44 They argue that this conclusively demonstrates that 
the rights contained in the Twenty-third Amendment are not self-executing -- they arc dependent on Congressional 
legislation, and may be extinguished by Congressional legislation. Thus there is no need to repeal the Twenty-third 
Amendment becau.se the same congressional majority that votes for statehood also could repeal, by simple legislation, 
the cnabliiig statutes that give effect to the Twenty-third Amendment. 

Second, proponents note that in section i there is the allegedly ambiguous command -- partially mandatory, 
partially permissive - lhai the ‘'District . . . shall appoint [electors] in such manner as the Congress wav direct." n45 
They assert that this language give.s Congrc.ss di.scretionary authority to bring the right into fruition. These [*488 1 
contentions, which are disingenuous and dangerous, will be discussed in turn. 

B. The Enforcemenl Clause of the Twenty-third Amendment 

It is aiamiing that anyone would sugge.st that the enforcement clause language of section 2 makes a substantive 
constitutional provision useless without the enabling legislation. Several constitutional amendments authorize Congress 
to enforce their provisions through "appropriate legislation." Few, if any, constitutional commentators have taken the 
position that the mere presence of congressional enforcement clause language renders the substantive provision a dead 
letter without the congressional legislation, n46 Professor Laurence Tribe has summarized thusly; 


The [individual] rights Congress is thereby empowered to enforce [through an "appropriate legislation" clause in 
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the consiinition] include the nght to be free from slavery or involuntary servitude, except as a punishment for crime, 
established by the thirteenth amendment; the rights to enjoy the privileges or immunities of national citizenship, due 
process of law, and equal protection of the laws, established by the fourteenth amendment; the right not to be deprived 
of the vote on account of race, color, or previous condition of servitude, established by the fifteenth amendment; the 
right not to be deprived of the vote on account of sex, established by the nineteenth amendment; the right ofresk/enls of 
ihe Distrid vj Columbia lo pariicipaie in presidential and vice-presidential elections, established by the twenty-third 
amendmenl; [and] the right not to be deprived of the vote in federal elections on account of failure to pay any poll tax or 
other tax, established by the tw'eniy-fourth amendment. n47 

The Supreme Court has long held that the "fifteenth amendment's guarantee of a racially unconditioned right to 
vole, like the various guarantees of the fourteenth amendment, is self-executing." n48 In other words, the substantive 
constitutional right exists even in the absence of "enabling" legislation enacted pursuant to the "appropriate legislation" 
clause. The same should certainly hold true for the Twenty-third Ainendinent's guarantee of voting [*489] 
representation in presidential elections by whatever constitutes the Seat of Government of the United States. To decide 
otherwise simply because of the presence of the section two enforcement clause would cal! into question the validity of 
the several constitutional provisions embodying individual rights listed by Professor Tribe. Such a result would, at 
minimum, create a substantial uncertainty that would work a devastating shift in constitutional law. n49 Moreover, the 
debate concerning the parameters of the appropriate legislation clause found in several constitutional amendments has 
centered largely on whether Congress can expand Ihe substantive constitutional right beyond the limits found by the 
courts. n50 It has only rarely been suggc.sted that the enforcement clause language gives Congress the opportunity to 
enact legislation constricting the scope of the substantive constitutional right. n51 

[*490] The above discussion only goes so far as saying that the appropriate legislation clause is not a talisman for 
categorizing a particular amendment as impotent without congressional legislation. n52 One must still addre,ss the 
time-gap argument, which asserts that because the enabling legislation that established the District of Columbia 
Electoral College selection procedures was not enacted until six months after the Twenty-third Amendment was ratified, 
the right did not exist in the interim. n53 Analysis of this issue requires a focus on several interrelated issues 
concerning the structure of the Electoral College. n54 

First, the time lag, at least in this context, is factually and constitutionally irrelevant. This is a false issue. The 
Twenty-third Amendment was ratified on March 29, 1961. Its .vo/e purpose was to provide the District of Columbia 
with rcpre.sentation in the Electoral College for presidential and vice-presidential elections, n55 The next prCvSidential 
election was to be held in November 1964, w'hich was more than three years away, Under no circumstances could there 
have been a presidential election before that time. n56 Thus, the only relevant lime measure to gauge the effect of the 
Twenty-third Amendment was November 1964. So long as the required enabling legislation w'as enacted prior to 
November 1 964, a,s it was, no real constitutional issue arose. The six-month gap between ratification and enactment of 
enabling legislation was constitutionally irrelevant, and thus lends no support to the argument that the substantive right 
was not self-executing. 

Next, statehood proponents who wish to avoid the amendment process claim that rejection of earlier proposed 
language for the Twenty-third Amendment suggests that it creates a pennissive right of Congress, rather than a 
seif-executing right of the people. n57 In [*49 1 ] support of this position, proponents rely on a few statements culled 
from the legislative history', and on an earlier proposal that would have provided that "the people of the District of 
Columbia shall elect the presidential electors.” n58 The proponents argue that the rejection of that language for the 
adopted language, which states that "The District constituting the seat of Government of the United States shall appoint 
in such manner as the Congress may direct, " n59 indicates that section I is pennissive and not mandatory. n60 This 
argument, ifsucccssful, would mean that the Twenty-third Amendment, despite the presence of near identical 
"enforcement clause" language, is unlike the Fourteenth Amendment or Fifteenth Amendment, or any other 
constitutional provision containing an enforcement clause. Arguably, it would provide a unique reason for determining 
that the Twenty-third Amendment i.s not self-executing. Moreover, this rationale would have no precedential cariy' over 
effect to other constitutional provisions. n61 
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This is a somewhat disingenuous misreading of constitutional history and the Constitution, excerpts of the 
Congressional Record notwithstanding. The actual language of the Twenty-third Amendment provides that the "seat of 
Government of the United States shall appoint in such manner as the Congress may direct." n62 This command is 
mandatory. The plain language does not give Congress the option of absolutely refitsing to direct, in any manner 
whatsoever, the method of appointment of presidential electors. n63 A far [*492] more plausible reason for the 
rejection of the earlier language, and for the acceptance of the language actually resulting in the Twenty-third 
Amendment, was that the accepted language was consistent with the constitutional provisions concerning the method 
whereby the states selected their respective members of the Electoral College. This rationale was explicitly endorsed by 
the House subcommittee that proposed the actual language of the Twenty-third Amendment. n64 

[*493] Article II of the Constitution provides that "Each State shall appoint, m such Manner as the Legislature 
thereof mar cl/i eci. a Number of Electors, equal to the whole Number of Senators and Representatives." n65 Thus, the 
Twenty-third Amendment was not making some unique statement denigrating the constitutional right of the citizens of 
the District of Columbia. Rather, it was putting them, no matter how few in number, on equal footing w'ith the citizens 
of the states with respect to the manner in which their representatives to the Electoral College were selected. n66 

Article 1! docs not refer to the people of a particular state, it refers to "the State." For the sake of constitutional 
symmetry, the Twenty-third Amendment was drafted to refer to the coiporatc body politic that makes up the 
geographical designation of the territory consisting of "the seat of Government of the United States." n67 The 
reference in the Twenty-third Amendment that "Congress may direct" is identical to the language in Article II, section 1 
that provides that the governing legislative body of each state choose the selection procedures. For the respective states, 
the governing legislative body is the state legislature, for the District it is Congress. Thus. Congress' role m providing 
electoral college representation for the "scat of Government of the United States" under the Twenty-third Amendment is 
substantively identical to the respective stales’ role in providing electoral college representation for each respective state 
under Article II. n68 So long as there exists a geographical entity comprising the "seat of Government of the United 
States" " no matter how small in area and tiny in population -- and so long as the Twenty-third Amendment remains 
part of the Constitution, Congress must meet its obligation under the Twenty-third Amendment. n69 

[*494] Exactly what is Congress' obligation? To answer that question, one must understand the scope of 
discretion given to slate legislatures under Article 11, section 1 to select presidential electors and the equivalent 
discretion given to Congress to select the presidential electors for the District of Columbia. In both cases, the discretion 
does not include the right to deny the right to choose presidential electors all together. 

Contrary to what has now developed as common practice, the Constitution does not mandate that each state's 
electoral votes be allocated by a unit rule, what i.s more commonly referred to as "winner take ail." Similarly, the 
Constitution does not mandate that each state adopt the identical method of electoral selection. n70 Accordingly, the 
range of discretion to appoint electoral votes includes: appointment by the state legislature; n71 appointment by 
propoitionate .share of the popular vole; n72 appointment by district system or modified district system; n73 or 
appointment by winner take all genera! ticket system ("unit rule"), where, in essence, the candidate who receives a 
plurality of the state's popular vote receives all the state’s presidential electors. n74 

[*495] All of these procedures have been utilized throughout history at one time or another; some have been in 
use simultaneously during the .same presidential election. n75 These procedures represent the appropriate legitimate 
range of choices that can be exercised by the respective state legislatures under Article 11 and by Congress under the 
Twenty-third Amendment. Under no circumstance, however, can a state or Congress deny electoral votes all together. 
n76 


Truth be told, history does not neatly square with that assertion. In the first presidential election in 1789, the stale 
of New York did not provide any presidential electors. This result occurred because the Federalist-controlled State 
Senate and the Anti-Federalist controlled Stale Assembly failed to agree on a method to select the presidential electors. 
As a consequence, New York did not participate in the election of 1789. n77 
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However interesting, the 1 789 experience is not usefiil precedent for the proposition that a state can reflise to 
establish a procedure to select presidential electors (thereby effectively eliminating its participation in the Electoral 
College), or that Congress can refuse to appoint electors for the District of Columbia altogether by repealing the 
enabling legislation. First, New York's failure to appoint presidential electors was never challenged in the courts. 
Second, one could certainly argue that this first presidential election was plagued with the usual kinks present in any 
start-up operation. n78 Finally, [*496] one also could argue that President Washington's unopposed candidacy 
reduces the significance of the nascent party warfare in New York. n79 The New York experience therefore, rather 
than being real precedent, is not much more than a sui generis historical curiosity. 

Moreover, perhaps the most compelling reason for not permitting Congress to eliminate the District's Electoral 
College selection procedures lies in modem notions of equal protection and the privileges and immunities of U.S, 
citizenship: the guarantee of a republican form of government; and the structure of federalism implicit in the 
constitutional order. Each of these principles mandates the result that those entities constitutionally designated to cast 
electoral votes arc constitutionally entitled to them. n80 

The few Supreme Court pronouncements on the issue appear to support this position. In McPherson v. Blacker, 
n8 1 the Supreme Court considered whether a Michigan law that altered that state's Electoral College selection procedure 
was constitutionally valid. In preparation for the 1892 presidential election, the Michigan legislature passed a law that 
changed the selection procedure from Avinner take all to the district system. The Court, finding no constitutional 
infirmity, noted that Article II had not been altered by the Fourteenth and Fifteenth Amendments, n82 The Court 
further reiterated that the "appointment and mode of appointment of electors belong exclusively to the States under the 
Constitution" n83 and that .such appointment of presidential electors may be made by the legislatures directly, or by 
popular votes in the districts, or by general ticket, as may be provided by the legislature. n84 While leaving the method 
of appointment to the stales, the Court ncvcrthclcs.s implicitly recognized the obligations ofthe respective states to 
provide for. vowc [*497j form of electoral vole selection. n85 

At lea.si with respect to the range of alternatives available to the respective state legislatures, McPherson retains 
vitality today. Although forty-nine states and the District of Columbia have statutes which provide for "winner take all" 
electoral vote selection, Maine chooses its electors by a partial district system. n86 

Could a state today repeal its electoral vote selection statute, thereby eliminating that state's participation in a 
presidential election? Such a scenario, while unlikely, cannot be discounted entirely. n87 Such a move would be 
subject to various legal challenges, [*498] some of them instructive to the analogous eventuality of Congress repealing 
the enabling legislation for the District. 

First, any state law that purported to eliminate that state's participation would likely be challenged on state law 
constitutional grounds, n88 However, because the District of Columbia has no separate "stale" constitution, there are 
no analogous "slate law" grounds available to the citizens of the District of Columbia. Second, the action conceivably 
could be challenged as a violation of Article IV, section 4 of the Constitution, which "guarantee[.s] to every State in this 
Union a Republican Form of Government." n89 Whatever success a state citizen could have challenging an action by a 
"state," a challenge to a congressional repeal would likely face an additional hurdle because the clause by its tenns is a 
guarantee to "each State," so that the protections afforded by the clause arguably would not extend to the District of 
Columbia. 

Finally, the state action may be challenged on equal protection or privilege.s and immunities grounds under the 
Fourteenth Amendment, n90 Although the Fourteenth Amendment applies to state action, and is likewise inapplicable 
as a limitation on congressional [*499] action, the Due Process Clause of the Fifth Amendment is a valid limit on 
congressional action. The Supreme Court has held that the Due Process clause of the Fifth and Fourteenth Amendments 
also have been held to yield nomis of equal treatment indistinguishable from those of the Due Process Clause, n9i 
Here, any congressional legislation that would repeal the enabling legislation establishing procedures for the District’s 
participation in the Electoral College would extinguish the political franchise provided by the Twenty-third Amendment 



224 


60 Geo. Wash. L. Rev. 475, ^*499 


Page 9 


to those remaining citizens of the truncated District of Columbia. The Supreme Court has noted that "the political 
franchise of voting" is a "fundamental political right, because [it is] preservative of all rights," n92 As such, in order 
for such congressional action that infringes on this fundamental right to be upheld as constitutional, it must be necesf^ary 
to promote a compelling governmental interest. n93 

[*500] An attempt to sidestep the requirements of the Twenty-third Amendment by repealing the statute providing 
for the District of Columbia Electoral College provisions is neither necessary or compelling. It is not necessary for it is 
not the only alternative — indeed, the possibility of amending the Constitution is available. The proposed legislative 
repeal also is not compelling. Regardless of how' "compelling" the quest for New Columbia statehood may be, the 
creation of New Columbia is not mutually exclusive with the existence of a federal District of Columbia that is subject 
to the continuing operation of the rights afforded by the Twenty-third Amendment. Congress’ only justification for 
enacting a statute repealing the District of Columbia electoral vote provisions Is that the elimination, by legislation, of 
the politically irresponsible but constitutionally valid situation of having a handful of voters in the truncated District 
exercising their control over three electoral votes is easier than amending the Constitution. These justifications would 
surely fail to qualify as compelling governmental interests. 

Moreover, the only type of legislative prohibition of the suffrage on a class of persons that has withstood an equal 
protection challenge has been the restriction of voting rights of ex-fclons. n94 The Supreme Court has upheld those 
prohibitions in the face of equal protection challenges because of the express language of section 2 of the Fourteenth 
Amendment, which sanctions the denial of the right to vote to those who "participat[ed] in rebellion, or other crime.'' 
n95 


The Twenty-third Amendment poses the exact opposite situation. Here, the Constitution expressly and 
affirmatively sanctions Electoral College representation for the "scat of Government of the United States" - the District 
of Columbia. n96 Accordingly, given that the Twenty-third Amendment provides the District of Columbia, no matter 
how small, with the right to participate in the Electoral College, any congressional action which extinguishes that right 
necessarily must violate the equal protection or fundamental rights component of the Due Process Clause. 

Moreover, every constitutional amendment enacted since the [*50l] Twenty-third Amendment has dealt either 
with the presidency directly, or with eliminating barriers and expanding the constitutional right to vote for president. 
These constitutional amendments provide an inclusionary umbrella principle that the citizens of the United States who 
reside in constitutionally defined entities that can participate in the Electoral College have the constitutional right to 
have their entity participate in the Electoral College. n97 In fact, the Twenty-fourth Amendment arguably shifts the 
right to participate in presidential elections from an exclusive corporate right of the body politic to an explicit co-equal 
individual right of the citizenry. n98 Thus, any legislation that would purport to eliminate that exercise should face an 
almost insurmountable presumption of invalidity. 

Imagine the result if this were otherwise. A determination that the Twenty-third Amendment is not self-executing 
because of the first sentence in section I leads to the inescapable conclusion that the first clause of Article II, section 1 
is not seif-executing as well. As noted above, that would mean that a stale legislature that wanted to eliminate that 
state’s participation in a presidential election could constitutionally repeal its enabling legislation designating its 
selection method of electoral votes, and thereby disenfranchise its citizens from a presidential election. Such a result is 
repugnant to modern notions of equal protection and the privileges and immunities of United States citizenship. That 
result should not be ignored for the sake of expedience simply to achieve New Columbia's statehood without a 
constitutional amendment. 

C Is Congress' Repeal of the Enabling Legislation Justiciable? 

Envision this scenario. Statehood proponents pass legislation which creates New Columbia and reduces the size of 
the federal enclave of the District of Columbia. In that same bill — or in a later bill that surely must follow — Congress 
purports to repeal the statutes which set up the selection procedures for District of Columbia representation in the 



225 


60 Geo, Wash, L. Rev, 475, *501 


Page 10 


Eleeloral Coiiege. n99 Homeless advocates protest [*502] in a media-tailored display of civil disobedience. 
Predictably, some well-known public interest lawyer holds a press conference on the steps of the federal courthouse, 
and announces that she has filed suit in federal court seeking to enjoin enforcement of the statute that has repealed the 
legislation n 1 00 or seeking to direct Congress to enact new enabling legislation for the Electoral College for the 
District, n 1 0 i The suit alleges a violation of the Twenty-third Amendment. 

A strange specter occurs, D.C. Statehood proponents, many of whom have been tireless advocates for rights for the 
homeless, nl02 and whom have opposed those who made "states' rights" and jurisdictional arguments asserting that 
federal courts had no authority to decide issues, nl03 would be aligned against the homeless in their moment of truth. 
Ironically, they would likely defend the suit on the ground that it was nonjusticiable. n!04 The main crux of the 
argument would be that Congress' decision to admit new states is a nonjusticiable political question. nl05 

[*503] But wait. Reliance on that line of legal authority surely would not control. The suit does not challenge the 
granting of statehood perse, it challenges the elimination of the District of Columbia's constitutional right to three 
electoral votes by legislation, rather than by amending the Constitution, This clearly presents a legal issue that is 
capable of being resolved by applying judicially manageable standards. As such, this presents no more of a 
nonjusticiable political question than would a state's effort to totally eliminate its' participation in the Electoral College. 
As discussed above, a determination that such issues are nonjusticiable would be unfathomable. nl06 

Next, a federal court likely would have to face the novel and complex question of whether it could force Congress 
to enact legislation in order to comply with constitutional rights, n 1 07 The companion issue, whether a federal court 
could fine legislators and the president for civil contempt should they fail to cooperate, would also have to be addressed, 
nl08 Even if Statehood proponents could orchestrate a political fait accompli, and achieve Statehood without 
addressing the Twenty-third Amendment issue, and then subsequently attempt to nullify or repeal the Twenty-third 
Amendment so as to avoid the politically irresponsible consequences, nl09 the resulting litigation would be an ugly 
mess. The constitutional consequences would [*504] reach far beyond the Twenty-third Amendment. Congress could 
avoid this by simply adhering to the unambiguous constitutional commands. If Congress seriously considers enacting 
D.C, statehood legislation, it should make the statehood legislation contingent on the repeal of the Twenty-third 
Amendment effected through constitutional amendment, 

Conclusion 

This Article has proceeded on the premise that, except for the Twenty-third Amendment, legislation can resolve the 
other purported legal barriers to D.C. statehood in a way that would be consistent with the Constitution. Whether the 
State of New Columbia .should be created and whether a small "National Capital Service Area" should remain as the 
constitutionally-required exclusively federal District of Columbia are, in the final analysis, policy questions that 
Congress should debate and resolve. The Constitution demands only thaii'o?ne area remain that is the independent "seat 
of Government of the United States," Barring a constitutional amendment repealing the Twenty-third Amendment, this 
scat of Government is constitutionally entitled to participate in the Electoral College with at least three electoral votes. 

It would be politically irresponsible, but not unconstitutional, for such a drastically reduced District, with a minuscule 
population, to be entitled to three electoral votes. Statehood proponents who claim this problem can be avoided by 
simple legislation are wrong, their invocation of the nobleness of the cause notwithstanding. Indeed, one need look no 
further than the proposed Equal Rights Amendment. That was for many a noble cause that nevertheless failed to 
become pan of the Con.stitiition because it was not ratified by the constitutionally-required three-fourths of the states, 
nl 10 When moral claims seek vindication through the legislative process, they must adhere to constitutional 
requirements. The District of Columbia is a unique constitutional creature. The integrity of the Constitution cannot be 
ignored when fealty to the Constitution is inconvenient. 


Moreover, should the statehood proponents "prevail" in the short term by achieving D.C. statehood before 
confronting the [*505] Twenty-third Amendment issues; then promulgating the repeal of the District of Columbia 
Electoral College enabling legislation; and then successfully arguing that the issues cannot be framed in a justiciable 
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fashion, they would win a hollow victory. Statehood would then have been achieved at the enormous cost of 
undemiining the responsibility of state legislatures to ensure participation in the presidential selection process; of 
cheapening the concept of constitutional rights generally; and of shortsightedly putting into jeopardy the continuing 
validity of several individual constitutional rights. That is an unduly high and irresponsible price to pay. 

The solution is obvious. Any proposed statehood legislation should be made contingent on the repeal of the 
Twenty-third Amendment. This solution is politically responsible and constitutionally correct. More importantly, this 
solution would ensure that the bizarre constitutional issues raised in this Article will remain on the law review pages, 
not the front pages. #PQ9203i2SP# #PQ92G3l31.EuJoseme# 
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7-A. 
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cd. Nov. 22, 1991) (Part II) (statement of Sen. Edward Kennedy). Edward Rollins, a strategist for the 
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n3 Letter from Rev. Jesse L, Jackson to the Hon. Robert A. Borski (Jan. 12, 1990) (on file with The George 
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n4 See Jesse L, Jackson, Foreword: The State of New Columbia — A Call for Ju.tfice and Freedom. 39 
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n5 See Devroy & Melton, supra note 2, at Al. In addition, the Washington Post noted that the President 
relied on erroneous statistical information vastly overstating the percentage of federal monies that support the 
District. Id. The President's views, however, remain the same. Id. 


n6 The most detailed legal analysis of the constitutional and policy arguments against D.C. statehood is 
found in OFFICE OF LEGAL POLICY, U.S. DEPT OF JUSTICE, REPORT TO THE ATTORNEY 
GENERAL ON THE QUESTION OF STATEHOOD FOR THE DISTRICT OF COLUMBIA ( 1987 ) 
[hereinafter ATTORNEY GEN. REPORT], For similar views adapted from that Report, see STEPHEN J. 
MARKMAN, NATL LEGAL CTR. FOR THE PUBLIC INTEREST, STATEHOOD FOR THE DISTRICT OF 
COLUMBIA: IS IT CONSTITUTIONAL? IS IT WISE? IS IT NECESSARY? (1988) [hereinafter NATL 
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articles set forth the following arguments against statehood or congressional representation for the District; that 
the Constitution does not appear to provide for retrocession; that a greatly truncated Federal District would be 
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the Senate, and that the Twenty-third Amendment precludes D.C. statehood. See ATTORNEY GEN. REPORT, 
supra, at tii-vii; NATL LEGAL CTR, REPORT, .vi/pra, at 16-32,45-62. 
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above, see Constitutional and Economic Issues Raised by D.C. Statehood: Hearings Before the Subcomm. on 
Fiscal Affairs and Health of the House Comm, on the District of Columbia. 99th Cong., 2d Sess. (1986) 
(statement of Peter Raven-Hansen) [hereinafter Raven-Han.sen Statement]; Peter Raven-Hansen, The 
Constitutionality of D.C. Statehood. 60 GEO. WASH. L. REV. 760 f/99U[hereinafter Raven-Hansen, D.C. 
Statehood]', Philip G. Schrag, The Future of District of Columbia Home Rule, 39 C.^77/, U. L REV. 311 (1990). 
Profe,ssor Raven-Hansen has been advocating novel theories of expanded representation for the District of 
Columbia since 1975, See Peter Raven-Hansen, Congressional Representation for the District of Columbia: A 
Constitutional Analysis, 12 HARV. ON LEGIS. 167, 168-69 (1975) [hereinafter Raven-Hansen, Congressional 
Representation]. Professor Philip Schrag was a delegate and framer of the proposed New Columbia Slate 
Constitution. See PHILIP G. SCHRAG, BEHIND THE SCENES; THE POLITICS OF A CONSTITUTIONAL 
CONVENTION (1985). Despite his long identification as an ardent statehood proponent, Professor Schrag and 
others have argued that statehood by any scenario may not be politically feasible in the near future. 

Accordingly, they propose that energy be directed toward obtaining as much self-determination for the District 
as possible, short of actual statehood. See Schrag, supra, at 322-45; Louis Michael Seidman, The Preconditions 
for Home Rule. 39 CATH. V. L. REV. 373. 379, 408 (1990) (arguing that, at most, statehood for D C. w'ould 
provide only "a modicum of legal protection"). That view has been criticized on the ground that "statehood 
represents the only authentic form of political equality for American citizens living in the District of Columbia." 
Jamin B, Raskin, Commentary: Domination, Democracy, and the District: The Statehood Position, 39 CATH. U. 
L REV. 417, 425 (1990). 

Two excellent sources on the statehood controversy have been authored by persons not obviously identified 
with the current partisan struggle. For an excellent analysis concluding that retrocession of the District to 
Maryland is the "elegant solution," see JUDITH BEST, NATIONAL REPRESENTATION FOR THE 
DISTRICT OF COLUMBIA 80 (1984). For a candid analysis of several related constitutional issues, but taking 
no ultimate position, see Letter and Memorandum from Robert F. Kennedy, Attorney General, to Rep. Basil L. 
Whitener (Dec. 13, 1963), reprinted in ATTORNEY GEN. REPORT, ,v«/7ra, app. J at 123-35 [hereinafter 
Robert Kennedy Memorandum]. 
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n7 This Article proceeds on the premise that the myriad of other legal issues surrounding the statehood 
debate can be resolved without the necessity of a constitutional amendment. The major constitutional obstacles 
to Statehood, other than the Twenty-third Amendment issue, appear avoidable because the proposed legislation 
does not contemplate the elimination of the District of Columbia entirely, but rather seeks to reduce its size. For 
a further discussion, see infra notes 28-32 and accompanying text. The constitutional problems of retroceding 
the District to Maryland or providing for congressional representation, options not seriously considered on the 
legislative agenda, raise issues not relevant here and thus need not be considered in detail. 

Resolution of the constitutional problems docs not necessarily mean that statehood is a good idea from a 
political or policy standpoint. That decision is ultimately a legislative responsibility. Several vital issues, not of 
constitutional dimension, would have to be addressed adequately. For example, statehood likely would mean a 
drastic reduction or outright elimination of an annua! $ 650 million federal payment to the District. The 
economic effects could be catastrophic. In addition, statehood would require resolution of several logistical 
problems concerning unglamorous but essential services. See Statement of Assistant Attorney General Patricia 
M. Wald, reprinted in ATTORNEY GEN. REPORT, supra note 6, app. E at 100 (noting problems relating to 
fire, power, police, and sewer services). Congress would also have to address logistical problems concerning the 
location of the foreign embassies outside of the federal district. This is not, however, a problem of constitutional 
dimension. It is not the federal government's exclusive jurisdiction over the District that protects the vital 
interests of the foreign embassies and their diplomats in the United States. Rather, these interests are protected 
by means of the principles of extratcmtoriality, sovereign immunity, and the Vienna Convention on Diplomatic 
Relations, See also U,S, DEPT OF STATE. DIPLOMATIC LIST, NOVEMBER 1990, at 22 (1990) (at present, 
two foreign embassies are not in the District of Columbia). 


n8 See Raven-Hansen, D.C. Statehood, supra note 6, at 183-89; Raven-Hansen Statement, supra note 6, at 
3-6; see also Schrag, supra note 6, at 348-50. 


n9 H.R. 2482, 102d Cong., 1st Sess. (1991). The bill adopts the "Statehood by simple legislation" scenario 
by not including a provision that lies the effective date of the legislation to a repeal of the Twenty-third 
Amendment, Compare id. with H.R, 4193, lOlst Cong., 2d Sess. (1990) (proposed bill authorizing District 
residents to vote in Maryland federal elections containing specific provision tying effective date of legislation to 
repeal of Twenty-third Amendment) awt/H.R. 4195, 101 si Cong., 2d Sess. (1990) (proposed bill retroceding 
District to Maryland containing specific provision tying effective date of legislation to repeal of Twenty-third 
Amendment). In addition, in support of the statehood by legislation scenario, Senator Paul Simon, chairman of 
the Senate Subcommittee on the Constitution, expressly stated that he was "convinced that a constitutional 
amendment was not required." 137 CONG. REC. S17,685 (daily ed. Nov. 22, 1991) (Part 11). 


nlO U.S. CONST, amend. XXIII. 


nil U.S. CONST, art. II, § 1. 


nUSee U.S. CONST, amend. XIII, § 2; id. amend. XIV, § 5; id. amend. XV, § 2; id. amend. XIX; id. 
amend XXni, § 2; id. amend. XXIV, § 2; id. amend. XXVI, § 2. 


nl3 This characterization is not being used in the partisan political sense. It is being used in much the same 
way that it would be politically and civically irresponsible for Congress to decide today to repeal the Interna! 
Revenue Code. 
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nl4 See In re Duncan, 139 U.S. 449, 461 (1891). The Duncan Court noted: "{Wjhiie the people are thus the 
source of the political power, their governments. National and State, have been limited by written constitutions, 
and they have themselves thereby set bounds to their own power, as against the sudden impulses of mere 
majorities." Id. For somewhat contrasting views on the concept of constitutional protections against a legislative 
"tyranny of the majority," see JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF 
JUDICIAL REVIEW 101-04 (1980), and MICHAEL J. PERRY, THE CONSTITUTION, THE COURTS, AND 
HUMAN RIGHTS 77-90 (1982). 


nI5 See, e.g., Schrag, sitpra note 6, at 349-50 ("The constitutional arguments against statehood are 
unpersuasive, but they are politically weighty. . . . Members of Congress opposed to statehood echo them, and 
they would provide good camouflage for a President who wanted to veto a statehood admission act without 
appearing to be a foe of home rule or voting representation in Congress." (footnotes omitted)). 


nl6 We/Is v-’. Simonds Abrasive Co., 345 U.S. 514, 525 (1953) (Jackson, J., dissenting); see also Home Bldg. 
& Loan Ass'n v. Blaisdell, 290 U.S, 398, 483 (1934) (Sutherland, J., dissenting) ("If the provisions of the 
Constitution be not upheld when they pinch as well as when they comfort, they may as well be abandoned."). 


ni7 U.S. CONST, art. IV, § 3 ("New States may be admitted by the Congress into this Union."), See 
generally Luis R. Dila-Colon, Equal Citizenship. Self-Determination, and the U.S. Statehood Process: A 
Constitutional and Historical Analysis, 13 CASE W. RES. J. INT'L L. 315 (1981). Historically, territories have 
been admitted as new states pursuant to this provision. Currently, in the debate concerning statehood for Puerto 
Rico, all sides impliedly concede that statehood can be achieved by simple legislation, See generally Laurence 
I. Barrett, Puerto Rico, the 51st Estado, TIME, Mar. 26, 1990, at 19; Bill McAllister, Puerto Rico Statehood 
Movement Gains, WASH. POST, Dec. 27, 1990. at Al, A12 (noting that the debate centers around whether 
Puerto Rico residents want statehood or continued commonwealth status, and setting forth the attendant 
economic consequences), 


n 1 8 See supra note 2 and accompanying text. 


n]9 DEMOCRATIC NATL COMM.. 1984 DEMOCRATIC NATIONAL PLATFORM 37; 
DEMOCRATIC NAT'L COMM,, 1988 DEMOCRATIC PLATFORM 5. 


n20 However, somewhat similar pressure from civil rights groups failed to prevent President Bush from 
vetoing the Civil Rights Act of 1990. See Ann Devroy & Sharon LaFraniere, Bush Outlines Objectiom to Civil 
Rights Proposal, WASH. POST, May 18, 1990, at A6. The Senate nan-owly sustained the President's veto. 

Helen Dewar, Senate Upholds Civil Rights BUI Veto, Dooming Measure for 1990, WASH. POST, Oct. 25, 1990, 
at A 15. The President eventually signed a compromise civil rights bill, but the administration still set off a 
fircstonn of protest by suggesting that its interpretation of the new bill would be exceedingly narrow. See Ann 
Devroy & Sharon LaFraniere, U.S. Moves to End Hiring Preferences, WASH. POST, Nov. 21, 1 99 1 , at A 1 ; Ann 
Devroy, President Signs Civil Rights Bill, WASH. POST, Nov. 22, 1991, at Al. 


n21 After a proposed constitutional amendment has received the approval of two-thirds of both houses of 
Congress, the ratification of the proposed constitutional amendment requires approval by three-fourths of the 
states. U.S. CONST, art. V. A 1978 proposed constitutional amendment to treat the District of Columbia "as if 
it were a state” hy providing the District with two seats in the Senate and proportionate representation in the 
House and in the Electoral College faced a "colo.ssal rejection" by the slate legislatures, when the seven year 
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limitation expired in 1985. See Hal Stratton, Foreword to NATL LEGAL CTR, REPORT, supra note 6, at vii, 
Only sixteen states ratified the proposed amendment, less than half the number needed for ratification. Id. at vii 
n-2. 


There is some question concerning what lessons should be drawn from the rejected amendment. It was not 
a D.C. statehood proposal. More fundamentally, even the Reverend Jesse Jackson recognizes the importance of 
galvanizing nationwide popular support for D.C. Statehood. Press Release of Jesse L. Jackson, Rainbow Opens 
Office for DC Statehood Campaign (Jan. 15, 1990) (noting campaign will include conducting petition drive and 
letter-writing campaign In all 50 states) (statement of Jesse Jackson) (on file with The George Washington Law 
Review). 


n22 For a review of the history of the creation of the District of Columbia, see CONSTANCE 
MCLAUGHLIN GREEN, WASHINGTON. CAPITAL CITY, 1879-1950 (1963); CONSTANCE 
MCLAUGHLIN GREEN, WASHINGTON, VILLAGE AND CAPITAL, 1800-1878 (1962). 


n23 U.S. CONST, art. I, § 8. 


n24 U.S. CONST, amend. XXIII. The Twenty-third Amendment limits the District's number of electoral 
votes so as not to exceed the number of the least populous state. Id. This number can never be less than three, 
because each state gets two votes based on its Senate representation, and must have at least one vote based on its 
representation in the House. For the complete text of the Twenty-third Amendment, see infra text 
accompanying note 4 1 . 


n25 See Orrin G, Hatch, Foreword to BEST, supra note 6, at vii-xi (observing that the constitutional issues 
concerning the status of the District of Columbia are rooted in federalism). 


n26 See Metropolitan Washington Airport Auih. v. Citizens for the Abatement of Aircraft Noise, Inc., Ill S. 
Cl. 2298, 2312 (1991) (rejecting the argument that a violation of separation of powers principles should be 
overlooked if the provision that would violate it is "the kind of practical accommodation between the Legislature 
and the Executive that should be pemiitted in a 'workable government'"); United Stales v. Munoz-Flores, ! 10 
S.Ct. 1964, 1969-70 (1990) (stating that the issue of whether legislation violates the origination clause is not a 
minor constitutional argument that can be ignored); see also Grover Rees III, Throwing Away the Key: The 
Unconsiilutionalily of the Equal Rights Amendment Extension, 58 TEX. L. REV. H75. 882-84 (1980) (listing and 
severely criticizing arguments claiming that constitutional requirements concerning time requirements to ratify a 
proposed constitutional amendment could be ignored because they were mere "matters of detail," "procedural,'’ 
and "not 'substantive'"). 


n27 See infra notes 28-39 and accompanying text. 


n28 The National Capital Service Area already exists as an administrative entity, 40 U.S.C. § 136 (1988). 

In the proposed legislation introduced in the 102d Congress by Representative Eleanor Holmes Norton, the 
National Capital Service Area would be "comprised of the principal Federal monuments, the White House, the 
Capitol Building, and the Federal executive, legislative, and judicial office buildings located adjacent to the Mall 
and the Capitol building." H.R. 2482, }02d Cong., 1st Sess. § 4(b) (1991). More precise geographical 
boundaries are set forth in § 16 of the bill. Id. § 16. The proposed geographical boundaries are viituaily 
identical to the existing boundaries set forth in 40 U.S.C. § /3d(f)(l)(A) (1988). 
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n29 Id. This has become a staple of all recent statehood proposals. See S. 2647, lOlst Cong., 2d Scss. § 4 
{ 1 990) (stating that the "Slate of New Cohimbia shall not include the Capital Service Area," and that "[a]s of the 
date of admission of New Columbia into the Union, the District of Columbia shall consist of the National 
Capital Service Area"); see also H.R. 2482, 102d Cong., 1st Sess. § 4 (1991) (setting forth the exact language of 
S. 2647). As this Article entered its final stages. Senator Kennedy reintroduced statehood legislation in the 
Senate identical to S. 2647 and H.R. 2482. S. 2023, 102d Cong., 1st Sess. (1991). 


n30 See infra text accompanying notes 31-32. See generally Raven-Hansen, D.C. Statehood, supra note 6, 
at 166-77. 


n3 1 See, e.g., ATTORNEY GEN. REPORT, supra note 6, at 23-25; Robert Kennedy Memorandum, supra 
note 6, at 126-30. Responding to a proposal to retrocede the District to Maryland without providing for a federal 
enclave, Kennedy asserted that the founders’ original plan fora capital city envisioned a city with a large 
population that would symbolize national aspirations, id at 129, and further argued that "[rjeduction of the 
District to [sic] small strip of territory occupied wholly by Federal buildings is thus clearly inconsistent with the 
concept of the Federal City held by the framers,” id. at 131. 

n32 An Act to retrocede the County of Alexandria, in the District of Columbia, to the State of Virginia, ch. 
35, 9 Slat. 35 (1846). The reasons underlying the retrocession are varied. On one hand, residents of Alexandria 
claimed they were deprived of all benefits of D.C. sovereignty because of the congressional ban prohibiting the 
construction of any federal buildings on the Virginia side of the District. See An Act to amend "An act for 
establLshing the temporary and pennanent seat of Government of the United States," ch, 17, 1 Stat. 215 (1791). 

A more skeptical view suggests that the District was about to abolish the slave trade as part of what would 
become the Compromise of 1850, and the port of Alexandria, a thriving slave port, wished to remain in the slave 
trade as part of Virginia. See Charles Paul Freund, The States of the District, WASH. POST, Mar. 11, 1990, at 
B2. The slave trade, as opposed to slavery itself, was abolished in the District in the Compromise of 1850. 
Congress did not abolish slavery in the District until 1 862. See MELVIN I. UROFSKY, A MARCH OF 
LIBERTY: A CONSTITUTIONAL HISTORY OF THE UNITED STATES 374-76, 418-19 (1988). For a view 
that the Virginia retrocession provide.s no valid precedent for reducing the size of the District on the ground that 
the constitutionality of the retrocession was never definitely litigated, see ATTORNEY GEN, REPORT, supra 
note 6, at 19-21. 

n33 See H.R. REP. NO, 1698, 86th Cong., 2d Sess. (1960) (to accompany S.J. Res. 39), reprinted in 1960 
U.S.C.C. A N. 1 459-63 [hereinafter Proposed Constitutional Amendment Report]. 


n34 See supra notes 23-26 and accompanying text. 


n35 As noted above, the National Capital Service Area already exists as an administrative entity, with 
virtually identical boundaries to those proposed in the statehood legislation. See supra note 28. Congress has 
already acknowledged that citizens with voting rights reside in that geographic area, even though the boundaries 
.should exclude all privately owned properties. See 40 U.S.C. § /3d(g)(l) (directing that "in conducting sur\'ey 
[to establish metes and bounds of National Capital Service Area] the President shall make such adjustments as 
may be necessaiy in order to exclude from the National Capital Service Area any privately owned properties"); 
id. § 136(j) ("In no case shall any person be denied the right to vote or participate in any election in the District 
of Columbia because such person resides in the National Capital Service Area."), 
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n36 See Robert Kennedy Memorandum, supra note 6, at 132-33 (The result of having three electoral votes 
for a handful of residents "would reduce the 23d amendment to an absurdity. ... It is inconceivable that 
Congress would have proposed, or the States would have ratified, a constitutional amendment which would 
confer three electoral votes on a [federal district] which has 75 families or which [has] no population at all."). 

While such a result may be an iiTesponsible political and civic absurdity, it is a constitutional plausibility. 
The unique constitutional method of calculating the District’s number of electoral votes actually lends additional 
support to the proposition that the District, no matter how small, should get its electoral representation. The 
Twenty-third Amendment limits the District to a number of electoral votes not to exceed the number of votes for 
the least populous state. This number can be no less than three, no matter how miniscule the population. See 
supra note 24. Census data is normally used to determine a state's population, which then determines its 
representation in the House of Representatives. That figure is then used to help establish the number of that 
state's electoral votes. The framers of the Twenty-third Amendment were aware that, because of the nature of 
the District as the locus of the federal government, census data, when applied to the District, might inadvertently 
include those who were still registered to vote in their home stales, and thus not reflect the inie number of 
pcnrianent D C. residents. See Proposed Constitutional Amendment Report, supra note 33, at 1462. 
Accordingly, since D.C. electoral representation under the Twenty-third Amendment is not tied to the census, 
even a minute population should get the three electoral votes. 

The fact that homeless persons may make up a large percentage of the "residents" of the remaining District 
of Columbia should not affect this analysis. Federal courts have held that the homeless can use a park as their 
official voting residence. See Piits v. Black, 608 F.Svpp. 696, 710 (S.D.N. Y. 1 984). For an argument contending 
that anti-homeless laws, which might be used to deny the homeless the right to claim the truncated District as 
their voting residence, are unconstitutional, see generally Paul Ades, Comment, The Uncotistiwtionality of 
"Amihomeless” Laws: Ordinances Prohibiting Sleeping in Outdoor Public Areas as a Violation of the Right to 
Travel. 77 CAL. L. REV. 595 (1989). With respect to the other residents of the National Capital Service Area, it 
is undisputed that the White House would be included, and that those who reside there could u.se it as their 
official voting address, Moreover, in recent years, residential development has crept up to and perhaps into the 
boundaries of the proposed National Capital Scivdce Area. See Linda Wheeler, Pioneers Trek Back to 'Main 
i’/rcd-V,' WASH. POST, Oct. 2, 1990, at B1 (discussing the residents of the first residential building erected along 
the Pennsylvania Avenue corridor that is "part of the federal government's 16-year-old master plan to renovate 
’America's Main Street'" with retail stores and housing in an area nearly void of housing for 40 years). 


n37 Although some statehood proponents have acknowledged that this may be necessary, they have not 
fully addressed the additional constitutional implications discussed in this Article. See, e.g.. J, Otis Cochran, 
District of Columbia Statehood, 32 How. L.J. 4 13, 419-20 (1989) ("Admission of the District of Columbia is a 
special case, however, bccaii.se it is an entity explicitly recognized and provided for in the Constitution. . , , 
[Rjepeai of the twenty-third amendment is also an option."). 


n38 Even under the best of circumstances, it is exceedingly difficult to amend the Constitution. See 
generally JAMES L. SUNDQUIST, CONSTITUTIONAL REFORM AND EFFECTIVE GOVERNMENT 
239-5 1 (1986) (characterizing the amendment process as "so formidable" because any proposed amendment can 
be effectively blocked by adverse vote, or simple inaction, of a relatively small percentage of Hoii.se members or 
state legislatures). 


n39 Schrag, supra note 6, at 349. This scenario would, in essence, keep the Twenty-third Amendment as 
part of the Constitution, but would render it a sort of latent suppressed virus in the constitutional body. In 
essence, this would destroy the effect of granting a substantive right by eliminating the statutory mechanism for 
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selecting presidential electors. 

Professor Raven-Hansen has also suggested that the repeat of the Twenty-third Amendment would be 
unnecessary. He argues that the electoral vote provisions would automatically become inoperative because the 
statehood legislation would trigger the constitutional power to admit new states under Article IV, section 3, and 
thereby implicitly repeal the District's right to three electoral votes. Raven-Hansen, D C. Slaiehood, supra note 
6, at 1 83-89; Raven-Hansen Statement, supra note 6, at 3-6. This theory is flawed for several reasons. First, a 
constitutional provision can be repealed, explicitly or implicitly, only by a subsequent constitutional amendment. 
The Twenty-third Amendment was enacted more than 170 years after Article IV, section 3, .so it is difficult to 
fathom how Article IV, section 3 could eliminate the rights granted in the Twenty-third Amendment. 

Professor Raven-Hansen also purports to find some support in cases holding that legislation passed pursuant 
to the Fourteenth Amendment can "override" certain constitutional provisions in some circumstances. His 
purported reliance, however, on legislation enacted pursuant to the enforcement clause of the Fourteenth 
Amendment is also inapposite, "The Fourteenth Amendment . . . was avowedly directed against the power of 
the State.s." Pennsylvania v. Union Gas Co., 491 U.S. /, 42 (I9S9) (Scalia, J., concurring in part and di.ssenting 
in part); see City of Rome v. United States, 446 U.S. 156. 174-80 (1980) (stating that the Fourteenth Amendment 
intrudc.s on state sovereignty and alters the normal federal-state balance). Accordingly, legislation enacted 
pursuant to the Fouitecnth Amendment which implicitly alters the federal-state relationship that exi.sled prior to 
the enactment of the Fourteenth Amendment is proper. Tn the case of the Twenty-third Amendment and D.C. 
representation in the Electoral College, however, the extraordinary power of the Fourteenth Amendment is not at 
issue, nor is (hc’rc a claim that a subsequent constitutional amendment has impliedly altered an earlier provision, 


n40 RAOUL BERGER, FEDERALISM: THE FOUNDERS’ DESIGN 14 (1987) (quoting James Madison) 
(citations omitted). 


n4I U.S. CONST, amend. XXIII. 


n42 Professor Schrag advocates such an interpretation. See Schrag, supra note 6, at 348-50. Professor 
Raven-Hansen seemingly has endorsed Professor Schrag's position as well. See Raven-Hansen, D.C. Statehood, 
supra note 6, at 1 87-89. The current federal statute authorizing the District of Columbia to enact selection 
procediire.s for its participation in the Electoral College is the Act of Oct. 4, 1 96 1, Pub. L. No, 87-389, 75 Stat. 

817(196!). 


n43 Bashing the District of Columbia may not be in vogue today. See Kent Jenkins, Jr., House Votes to 
Give District the Money, WASH. POST, June 27, 1991, at Cl (Rep. Norton stating that "it has become 
unfashionable to beat up on the District”). The political winds shift on this issue quickly, however. See Kent 
Jenkins, Jr., District Favor Fades Fast With Senator. WASH. POST, June 28, 1991, at B7 (observing that Sen. 
Gorton's criticism of the District marks an abrupt halt to a short era of unbridled good feelings for the District on 
Capitol Hill), It is possible that a legislative majority could be so hostile to the District that they would consider 
taking this type of action. The District bears the brunt of national politicians’ frustrations on several issues. See 
Schrag, supra note 6, at 3 1 4- 1 5 (noting the positions of members of Congress on abortion, consensual adult 
.sodomy, and AIDS testing). 


n44 See Raven-Hansen, D C. Statehood, supra note 6, at 188; Schrag, supra note 6, at 348-49. 


n45 U.S, CONST, amend. XXIII, § 1 (emphasis added). 
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n46 Professor Schrag apparently takes the position that the mere presence of "enforcement clause" language 
necessarily means that a constitutional right is not self-executing. As a delegate to the New Columbia State 
Constitutional Convention, he commented that a proposed "equal protection" constitutional provision "seems to 
be internally inconsistent, saying simultaneously that the Section shall be self-executing and enforced by 
appropriate legislation, which means that it's not self-executing. " HOUSE COMM. ON THE DISTRICT OF 
COLUMBIA, 98TH CONG,, 2D SESS., LEGISLATIVE HISTORY: DISTRICT OF STATEHOOD 
CONSTITUTIONAL CONVENTION 406 (Comm. Print 1984) (comments of Del. Schrag) (emphasis added). 

It is not being asserted here that every constitutional provision that is accompanied by an enforcement 
clause is self-executing, This leads into the inquiry of implied rights of action. It also touches on the 
metaphysical question asked when I was a student in a class on civil rights legislation: what would happen if 42 
U.S.C. § 1983 were repealed? 


n47 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 5-2, at 300 (2d ed. 1988) 
(emphasis added). 


n48 TRIBE, supra note 47, § 5-14, at 335 & n.2; see, e.g., Guinn v. United States, 238 U.S. 347, 363 (1915). 


n49 Professor Best also has alluded to these serious concerns: 

A legislative act conferring statehood on the District would either directly conflict with the Twenty-third 
Amendment or make it a dead letter, Direct conflict of a legislative act with a provision of the Constitution is 
unconstitutional, and a congressional act that attempts to finesse a constitutional provision is surely also 
unconstitutional. If the courts permitted such a congressional finesse, the integrity of other constitutional 
provisions would al.so be in jeopardy. To proceed to grant statehood without a constitutional amendment in the 
face of the Twenty-third Amendment would constitute a grievously dangerous precedent. 

BEST, supra note 6, at 71. This is not just fanciful academic doomsaying. The present Supreme Court majority 
apparently needs little impetus to revisit previously settled con.stitutional issues. In Payne v. Tennessee, 111 S. 
Cl. 2597 (1991), the Court ovciiumed a two-year-old precedent and held that victim impact statements could be 
considered at capital sentencing proceedings. Id. at 2608. In a strongly worded dissent, .lustice Marshall stated; 

[The con.servativc] majority declares itself free to discard any principle of constitutional liberty which was 
recognized or reaffirmed over the dissenting votes of four Justices and with which five or more Justices now 
disagree. The implications of this radical new exception to the doctrine of stare decisis arc staggering. The 
majority today sends a clear signal that scores of established constitutional liberties are ripe for reconsideration, 
thereby inviting the very type of open defiance of our precedents that the majority rewards in this case. 

Id. at 2619 (Mar.shall, J., dis.senting) (emphasis in original). 


n50 See, e.g., City of Rome v. United States, 446 U.S. 156 (1980) (allowing Congress to regulate electoral 
changes); Katzenbach v. Morgan, 384 U.S. 641 (1966) (allowing Congress to expand voting qualification); 
South Carolina v. Katzenbach, 383 U.S. 301 (1966) (allowing Congress to use any rational means to prevent 
voting discrimination based on race). 


n5 1 The enforcement language typically reads that Congress shall have the power to enforce the right by 
appropriate legislation. Robert Bork has criticized the "prevailing" wisdom on the issue, tartly observing that 

Justice Brennan was forced [in Katzenbach v. Morgan] into the position that the power to enforce was a 
liberal ratchet, it could only go in one direction. He said that section 5 "does not grant Congress power to 



235 


60 Geo. Wash. L. Rev. 475, *505 


Page 20 


e.xercise discretion in the other direction and to enact 'statutes so as in effect to dilute equal protection and due 
process decisions of this Court.' We emphasize that Congress's power under § 5 is limited to adopting measures 
to enforce the guarantees of the Amendment; § 5 grants Congress no power to restrict, abrogate, or dilute these 
guarantees," No evidence is cited for the proposition that the ratifiers intended to give Congress power to amend 
the fourteenth amendment by statute but only by expanding the definitions of what states arc constitutionally 
forbidden to do. The passage states that Congress can change the meaning of the clause only if it requires more 
equality rather than less. Only liberal, egalitarian statutes need apply. The notion that Congress can change the 
meaning given a constitutional provision by the Court is subversive of the function of judicial review; and it is 
not the less so because the Court promises to allow it only when the Constitution is moved to the left, 

ROBERT H, BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE LAW 92-93 
(1990) (footnote omitted). 

n52 This inquiry is distinct from the related issue of whether the issue is a nonjusticiable political question, 
See generally ERWIN CHEMERINSKY, FEDERAL JURISDICTION § 2.6 (1989) (discussing the political 
question doctrine). For a further discussion, see infra text and accompanying notes 99-109. 


n53 Raven-Hansen, D.C. Statehood, supra note 6, at 188; Schrag, supra note 6, at 348-50. 


n54 For a general review of the Electoral College, sec NEAL R. PEIRCE & LAWRENCE D. LONGLEY, 
THE PEOPLE'S PRESIDENT: THE ELECTORAL COLLEGE IN AMERICAN HISTORY AND THE 
DIRECT VOTE ALTERNATIVE (rev. ed. 1981). 


n55 See Proposed Constitutional Amendment Report, supra note 33, at 1460. 


n56 Indeed, President Kennedy was assassinated in November 1963, but even this ultimate cataclysmic 
event could not result in a presidential election earlier than November 1964, 


n57 See Schrag, supra note 6, at 348-50 & n.l86. Professor Schrag relies heavily on a colloquy in the 
Congressional Record between Rep. Rogers and Rep. Mcadcr to suggest that It was Congress' intention that (he 
Twenty-third Amendment was not self-executing, and that it could be denied totally by Congress. See id. 
(quoting 106 CONG. REC. 12,560 (I960)). Professor Raven-Hansen also finds the same colloquy "instructive.' 
Raven-Hansen, D. C. Statehood, supra note 6, at 1 87. For a further discussion of this point, see Infra note 64. 

n58 See 106 CONG. REC. 12,560 (1960) (comments of Rep. Mcader discussing original, rejected 
language). 


n59 U.S. CONST, amend. XXITI (emphasis added). 


n60 See Schrag, supra note 6, at 348-50 & n.l 86. 


n61 Id 


n62 U.S. CONST, amend. XXIII (emphasis added). 
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n63 Justice Scalia would seem to endorse this position. See United Slates \> Taylor, 487 U.S. 326, 345 
(l98Hj {Scaiia, J., concurring in part) (stating that "it must be assumed that what the Members of the House and 
Senators thought they were voting for . . . was what the text plainly said, rather than what a few Representatives, 
or even a Committee Report, said it said"); Thompson v. Thompson, 484 U.S. 174, I9U92 (1988) (Scalia, J,, 
concurring) (asserting that ‘'[cjonmiiltee reports, floor speeches, and even colloquies between Congressmen are 
frail substitutes lor bicameral vote upon the text of a law" (citation omitted)). Although these comments are 
directed toward legislative interpretation as opposed to constitutional interpretation, the principle seems equally 
applicable, especially where the debate centers around new constitutional amendments whose constitutional 
language was drafted by Congress and where there exists no venerable equivalent of the Federalist Papers. Cf. 
Marbwy v. Madison, 4 U.S. (1 Cranch) 137. 174 (1803) ("U cannot be presumed that any clause in the 
constitution is intended to be without effect; and therefore such a construction is inadmissible unless the words 
require it,"). 


n64 See Proposed Constitutional Amendment Report, supra note 33, at 1462 ("It should be noted that this 
language follows closely, insofar as it is applicable, the language of article II of the Constitution."), The Report 
also clearly states that section 2 provides Congress with the authority to enact technical provisions to bring the 
right into fruition, but no authority to deny the right altogether: 

Section 2 of the proposed article provides that Congress shall have power to enforce this article by 
appropriate legislation. This section and section 1 of the proposed article ... are authorizations for Congress to 
establish, among other things, the qualifications of electors and of voters for President and Vice President as 
well as to provide for the conduct, manner, time, and place of elections. 

Id. at 1463. 

Moreover, the legislative history that Professors Schrag and Raven-Hansen apparently find so compelling, 
.vee supra note 57, when viewed in the proper context, actually supports the position set forth in this Article. 

Both Professors Schrag and Raven-Hansen rely heavily on a colloquy between Congressmen Rogers and 
Meadcr as proof that the Twenty-third Amendment was not to be self-executing. Raven-Hansen, D.C. 

Siatehood, supra note 6, at 1 87; Schrag, supra note 6, at 348-50. However, in that same discussion, 
Congressman Meader specifically quotes Article II, section 1 of the Constitution, and states: 

I want to call your attention to the fact that the phrase I have quoted does not require popular election of 
electors for President and Vice President; the legislature is given complete authority in article II, section 1 , to 
determine how presidential electors arc to be selected. That is the same position Congress will be in if this 
resolution becomes an amendment to the Constitution. 

106 CONG. REC. 12,560 (1960) (emphasis added). Thus, while both Congressmen opine that they believe it 
would lake affinnative action by Congress before "anyone could vote for electors in the District of Columbia," 
this language is actually in respon.se to the question of whether another mode of selection other than popular 
vote may be utilized. It is not, as Professors Schrag and Raven-Hansen seem to suggest, a discussion concerning 
whether the right to cast electoral votes may be denied all together. 

Most telling is the colloquy that immediately precedes the statements that Professors Schrag and 
Raven-Hansen find so compelling; 

MR. ROGERS of Colorado. ... 1 understand the gentleman's argument is that the Slate legislatures may 
now, if they so desire, provide the method of selection of the electors without referring it to a vote of the people: 
IS that correct? 


MR. MEADER. 1 am simply reading the exact language of the Constitution. I do not intend to make any 
interpretation of it other than what the language imparts. T do not know whether the legislature of any State has 
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ever provided for the selection of presidential electors or for the appointment, to use the constitutional phrase, of 
presidential electors in any other fashion than by a direct vote of the people. I know of no state where that has 
been done, and I do not know whether there is any litigation involving the interpretation of article II, section 1 , 
or not. I am assuming, however, that this resolution will give Congress the same authority with respect to the 
appointment of electors that the State legislatures have under article II, section I. 

Id. (emphasis added). 

Viewed in context, this discussion conclusively establishes several points. First, the discussion concerned 
methods of electoral selection for the District, not the possibility of denying electoral representation all together. 
Second, it conclusively establishes that the Twenty-third Amendment was to be the substantive equivalent of 
Article II, section 1. Both points support the position taken in this Article and refute Professor Schrag’s position. 
Finally, the discussion reveals a startling ignorance on the part of Rep. Meader concerning presidential electoral 
hi.story and the operation of Article 11, section I. See infra note 71 (discussing the first ,severa! presidential 
elections where several state legislatures selected presidential electors directly without a popular vole). This 
ignorance should fatally undercut Profe.ssor Schrag’s reliance on Rep. Meader's purported "authoritative" 
commcnt.s concerning whether the proposed amendment was to be self-executing or not, because Rep. Meader 
admitted he had absolutely no knowledge of the relevant electoral history and had no understanding of how the 
constitutional provision that served as the amendment’s model had been interpreted. 

n65 U.S. CONST, art. II, § 1 (emphasis added). 

n66 The one exception is that the number of the District's electoral votes was not tied to the census. See 
supra note 36, 


n67 For a discussion on the constitutional meaning of the term ",statc," see Texas v. White, 74 U.S. (7 Wall.) 
700, 720-21 (1869). 

n68 See Robert Kennedy Memorandum, supra note 6, at 131-35. 

n69 Professor Schrag ha.s developed an imaginative scenario in an attempt to avoid this constitutional 
reality. Fir.st, he notes that the New Columbia Constitution provides that the residents of the shninken District of 
Columbia can vote in New Columbia elections. CONSTITUTION OF THE STATE OF NEW COLUMBIA art. 
V, ^ !,1 D.C. CODE ANN, 375, 395 (1991). This provision cannot be required by Congress as a permanent 
condition for statehood, see Coyle v. Oklahoma ex rel. Smith, 221 U.S. 559. 573 (1911) (finding a congressional 
condition of statehood that prohibited Oklahoma from moving its state capital prior to 1918 unconstitutional as a 
violation of "equal footing" principles), and in any event would likely be imconstitulional as violative of the 
stnictura! underpinnings of federalism, cf. Griffin v. Breckenridge, 403 U.S. 88, 101-02 (1971) (suggesting that 
the structural constitutional constraints of federalism that deliniate the scope of federal and state authority would 
likely prohibit Congress from federalizing the entire field of general tort law). Moreover, his reliance on federal 
legislation providing for Americans abroad to vote in federal elections as residents of the state in which they 
resided fonneriy, is inapposite. The residents of the remaining District of Columbia, by definition, never resided 
in the geographical boundaries of New Columbia and have no rational nexus to New Columbia. Congress could 
no more direct that the residents of the District of Columbia vote in New Columbia than they could direct them 
to vote in Alaska elections. Cf Evans v. Common, 398 U.S. 419. 426 (1970) (holding that residents of a federal 
enclave that is within the geographic boundaries of a state are residents of that state and may vote in state and 
federal elections of that state). 
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Professor Raven-Hansen has suggested that the Twenty-third Amendment may be "mooted" by the passage 
of d, federal statute authorizing the remaining residents of the shrunken Di.strict to vote in either New Columbia 
or in the state of their last domicile, Raven-Hansen, D.C. Statehood, supra note 6, at 1 85-86. While this 
scenario, which would allow District residents to vote somewhere by virtue of a federal law, may be a little less 
egregious than simply repealing the District's electoral college enabling statutes, it still raises serious 
constitutional questions on the ground that it seeks to extinguish, by legislation, a constitutionally authorized 
entity's participation in the Electoral College. See infra note 80 and accompanying text. Although one might 
argue that such legislation should be allowed as "the kind of practical accommodation . . . that should be 
permitted in a workable government," the Supreme Court would likely be unreceptive to such an argument. See 
Metropolitan Washington Airport Auth. Citizens for Abatement of Noise. Inc., HI S. Ct. 2298. 2312 (1991). 

Professor Raven-Hansen's suggestion that no one would have standing to sue, Raven-Hansen, D.C. 
Statehood, supra note 6, at 1 88-89, is not convincing. A resident of the District, compelled to cast his 
presidential ballot elsewhere, would seem to have standing to challenge the abrogation of the rights provided by 
the Twenty-third Amendment. 


n70 See generally PEIRCE & LONGLEY, note 54, at 91-92; N. POLSBY & A. WILDAVSKY, 
PRESIDENTIAL ELECTIONS 41 n.l03, 325 (7th ed. 1988). 


n7 1 This was the most common method for the first several presidential elections, see PEIRCE & 
1..0NGLEY, supra note 54, at 45. 


n72 /o', at 45-46, 


n73 Id. 


n74 Id. at 46-47. 


n75 Id. at 44-47, 91-92; also McPherson v. Blacker. 146 U.S. 1. 22-35 (1892). 

n76 Robert F. Kennedy, the United States Attorney General when the Twenty-third Amendment was 
ratified, testified shortly after its adoption: 

Congress [so it is argued] could fail to provide any means of appointing the three electors, thus causing the 
23d amendment to become a dead letter before it was ever used. This would do violence to the terms of the 
amendment. That amendment does not leave it up to Congress to detennine whether or not the District of 
Columbia shall cast three electoral votes in a particular presidential election. It contains a clear direction that the 
District "shall appoint" the appropriate number of electors, and gives Congress discretion only as to the 
mechanics by which the appointment is made. 

Robert Kennedy Memorandum, supra note 6, at 132 (emphasis added); see also Proposed Constimtional 
Amendment Report, supra note 33, at 1462-63. Kennedy was commenting on a proposal to retrocede the 
District of Columbia to Marydand. 


n77 For a review of the history of the political stalemate culminating in New York's failure to appoint 
presidential electors in the Election of 1789, see 3 THE DOCUMENTARY HISTORY OF THE FIRST 
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FEDERAL ELECTIONS 1788-1790, at 195-97, 217 (Gordon DenBoer el al. eds., 1986); 1 A, SCFILESINGER 
& F. ISRAEL, HISTORY OF AMERICAN PRESIDENTIAL ELECTIONS 1789-1968, at 15-16(1971). 


n78 Various problems plagued the first presidential election. First, there were several questions concerning 
the Electoral College selection procedures. Second, there was the problem of "double balloting" (subsequently 
resolved by the Twelfth Amendment) in which each elector was required to cast two votes for president with no 
method of designating a preference for president and vice-president. Moreover, several states had not yet 
ratified the Constitution, and some presidential electors, for one reason or another, failed to actually cast their 
votes. Aii told, only 69 out of a possible 91 ballots were cast in the first election. PEIRCE & LONGLEY, supra 
note 54, at 33. 


n79 The New York experience is the only time a state legislature failed to provide for a method of Electoral 
College selection. In several presidential elections, the propriety of whether a certain stale's electoral votes 
should be counted by Congress has been raised. For example, whether a state was fully admitted into the Union 
and thus entitled to have its electoral votes counted was the question of the day for Indiana in 1817, Missouri in 
1821, and Michigan in 1 837, although in no case was the election’s outcome held in the balance. See id. at 
! 04-06. Similar problems arose when several states of the Old Confederacy tried to cast their electoral votes 
immediately after the Civil War, Id. In most cases, Congress declared that the southern states were In a state in 
which no government existed, and Congress declared their votes void. The Reconstruction Acts set down the 
guidelines for the former Confederate States to be readmitted. See, e.g., UROFSKY, supra note 32, al 447-76. 
Lastly, multiple sets of Electoral College returns from four states required Congress to form the Electoral 
Commission to resolve the disputed Haycs-Tildcn Election of 1876. For a historical analysis of the resolution of 
the election of 1 876, see KEITH POLAKOFF, THE POLITICS OF INERTIA; THE ELECTION OF 1 876 AND 
THE END OF RECONSTRUCTION (1973); C. VAN WOODWARD, REUNION AND REACTION: THE 
COMPROMISE OF 1877 AND THE END OF RECONSTRUCTION (1951). 


n80 See generally Gregory v. Ashcroft, U ! S. Ct. 2395 (1991) (discussion of federalism and state decisions 
that go to the heart of representative government); THE FEDERALIST NO. 39 (James Madison) (Clinton 
Rossiter cd,, 1961); THE FEDERALIST NO. 68 (Alexander Hamilton) (Clinton Rossiter ed., 1961) 
(emphasizing each .state's role in the election of the president through the electoral college). 


n8! 146U.S. 1 (1892). 


n82 Id. at 37-42. 


n83 Id. at 35. 


n84 hi al 33 (citing 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE 
UNITED STATES § 1466, at 328 (Boston, Hilliard 1833)). 


n85 See id. at 25-35. Curiously, Neal Peirce and Lawrence Longley contend that McPherson may be read to 
stand for the extreme proposition that "the state legislatures have 'plenary power' over appointing electors and 
could refuse to provide for appointment of any electors at all if they so chose." PEIRCE & LONGLEY, supra 
note 54, at 91-92. This is in error. Whether a state could totally eliminate its participation in the Electoral 
College was not at issue in McPherson. Although the McPherson Court reviewed the history of the first 
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presidential election where New York failed to participate, the Court never held, or even suggested in dicta, that 
a state could refuse to participate in the Electoral College altogether. In 1800, Rep. Charles Pinkney expressed 
his view that the Constitution did not compel the states to select presidential electors. See Raven-Hansen, D.C. 
Statehood, supra note 6, at 1 87 (quoting Rep. Pinkney). More than a decade earlier, the Anti-Federalists had 
alluded to similar fears as part of their unsuccessfiil effort to defeat the Constitution. See The Anti-Federalist 
Papers and The Constitutional Convention Debates 322-23 (Ralph Ketcham ed., 1 986) (Cato VII) (discussing 
the potential for abuse in giving the federal government the ability to regulate elections for the House of 
Representatives, but also arguing that under the proposed constitution, the stale legislatures could "omit the 
appointment of senators and [presidential] electors, so that the government [could] not proceed in its exercise"). 
In 1 826 Rep. Henry Storrs went even further, claiming that "nothing in the Constitution prevented a state 
legislature from vesting the power to choose presidential electors 'in a board of bank directors — a turnpike 
commission - or a synagogue."' PEIRCE & LONGLEY, supra note 54, at 91-92, While historically interesting, 
these random remarks represented no consensus when spoken over 165 years ago, and should be given little, if 
any, weight today. See supra text accompanying note 80 (discussing modem notions of equal protection and the 
privileges and immunities of U.S. citizenship). 

n86 ME. REV. STAT ANN. lit. 2/-A, § 802 (West Supp. 1990) ("One presidential elector shall be chosen 
from each congressional district and 2 at large."). The practical effect is that Maine’s four electoral votes will be 
split either 4-0 or 3-1. iTee PEIRCE & LONGLEY, iwpra note 54, at 45-46. 


n87 Perhaps only a bit more plausible, a state legislature may try to orchestrate its electoral selection 
procedures to select a slate of "independent" electors, who might hold a balance of power in a close election. 

See. e.g., Sidney Blumenthal, Getting It AU Wrong: The Years of Robert Caro. THE NEW REPUBLIC, June 4, 
1990, at 29, 34 (reviewing ROBERT A. CARO, THE YEARS OF LYNDON JOHNSON: MEANS OF ASCENT 
(1990)): 

In May 1 944 the anli-Roosevell forces, openly mobilized by Senator O'Daniel, tacitly supported by 
Governor Stephenson, and well financed by conservative business interests, succeeded in packing the 
Democratic convention with a slight majority of delegates. After seizing control, their agenda was unveiled: to 
place "uninstructed" electors on the national ballot in Texas, who would cast their votes in the Electoral College 
for the Republican ticket, By this stratagem, Texans would be disfranchised in the general election, and the 
White House perhaps delivered to the Republicans, regardless of the popular vote. In short, the presidential 
election would be stolen. 

id. Bui in a particularly bitter struggle, perhaps over an abortion rights issue, a state that has one house 
controlled by one parly and the other house controlled by another parly may end up with a political gridlock that 
could re.suil with no electoral vote .selection procedure, as was the case in New York in 1789, 


n88 For a review of the role of state constitutional law in our federal system, see G, ALAN TARR & 

MARY CORNELIA ALOIS PORTER, STATE SUPREME COURTS IN STATE AND NATION 50-5 1 (1988); 
see also William J. Brennan, Jr., The Bill of Rights and the States: The Revival of State Constitutions as 
Guardians of Individual Rights, 61 N. Y. U. L. REV. 535 (1986). For a recent plea from a fonuer State Supreme 
Court Justice for slate courts to develop a strong and coherent doctrine for addressing state constitutional claims 
before reaching federal constitutional claims, see Joseph R. Grodin, Take the Stale Constitution Seriously. CAL. 
LAW., Aug. 1991, at 100. 


n89 U.S. CONST, art. IV, § 4, The Guarantee Clause challenge in this manner would be somewhat novel. 
Generally, challenges based on the Guarantee Clause have been detemiined to be nonjusticiable. See. e.g.. 
Luther v. Borden. 48 U.S. (7 How.) I, 29-43 (1849). For several different perspectives of potential uses of the 
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Guarantee Clause, see Arthur E. Bonficld, The Guarantee Clause of Article !V, Section 4: A Study in 
Constitutional Desuetude, 46 MINN.L.REV. 513 (1962); Adam H. Kurland, The Guarantee Clause as a Basis 
for Federal Prosecutions of State and Local Officials, 62 S. CAL. L. REV. 367 (! 989); Deborah Jones Merritt, 
The Guarantee Clause and State. Autonomy: Federalism for a Third Century. 88 COLUM. L. REV. I (1988). 


n90 U.S. CONST, amend. XIV. The situation would force a close reevaluation of McPherson, which, based 
on 1892 equal protection jurisprudence, held that the Equal Protection Clause was inapplicable. See McPherson 
V, Blacker, 146 U.S. 1. 40 (1892). A federal court would appear to have the authority to enjoin enforcement of 
the repealing legislation and to direct the state to choose some method of presidential electors. See generally 
Missouri V. Jenkins. IIOS. Cl. 165], 7(5(55-66 (holding that a federal court has authority to direct slate 

and local jurisdictions to enact tax increases to comply with a constitutionally required desegregation order). 

Since a State's proposed elimination of electoral participation would affect all citizens in a particular state 
equally, it is conceivable that, under traditional equal protection doctrine, no equal protection challenge could be 
framed because the actions effect everybody equally. However, the blanket denial of the right to participate in a 
federal presidential election denies the citizenry of a fundamental right of American citizenship (even though the 
right need only be indirectly provided, as where a state legislature chooses the electors without reference to a 
popular vote), and such action would likely trigger the protections of the Privileges and Immunities Clause of 
the Fourteenth Amendment. See generally Corfield v. Coryell. 6 F. Cas. 546, 552 (C.C.E.D. Pa. 1823) (No. 
3,230) (Washington, J., sitting as Circuit Judge) (staling that the privileges and immunities language in the 
constitution protects fimdamental rights, which include the elective franchise); see also Philip B. Kurland, The 
Privileges or Immunities Clause: "Its Hour Come Round At Last"?. 1972 WASH. U. L,Q. 405 (endorsing 
principle that when constitutional limits of the Equal Protection Clause are exhausted, constitutional protection 
of fiindamental rights will be found in defining the attributes of the privileges and immunities of American 
citizenship); see generally ELY, supra note 14, at 22-30 (endorsing the same general principle as Philip 
Kurland). Even Judge Bork, who takes a very dim view on giving the Privileges and Immunities Clause any 
meaning whatsoever, e.ssentia!]y concedes that the "Corfield definition," which is sufficiently broad to resolve 
the instant issue, is a relatively tame use of the clause. See BORK, supra note 5 1 , at 181 (asserting that "even 
the full list of rights set out by one Justice in Corfield is something far different from a judicial power to create 
unmentioned rights by an unspecified method"). 

Any state governmental action that allegedly infringes on fundamental rights protected by the Privileges and 
Immunities Clause should be subject to constitutional strict scrutiny analysis. Applied to federal governmental 
action, the substantive protections of the Privileges and Immunities Clause, like the protections of the Equal 
Protection Clause, should apply with equal force through tbe Due Process Clause of the Fifth Amendment. See 
infra text accompanying notes 91-97, 


n9i See, e.g., Buckley v. Valeo, 424 U.S. 1, 93 (1976) ("Equal protection analysis in the Fifth Amendment 
area is the same as that under the FouHeenth Amendment."); Shapiro v. Thompson. 394 U.S. 618, 642 (1969), 
overruled in part hy Edelman v. Jordan. 415 VS. 651 (1974); Bolling v. Sharpe, 347 US. 497 (1954). 


n92 Harper V. Virginia Bd. of Elections, 383 U.S. 663, 667 (1966) (quoting Tick Wo v, Hopkins. 118 U.S. 
356, 370 (1886)); .see also ELY, supra note 14, at 1 16-25 (discussing the right to vote). 


n93 Shapiro, 394 US. at 634; Harper. 383 US. at 670. 

There is some authority that federal legislation affecting the residents of the District of Columbia need only 
satisfy a rational basis test, and that in some instances the rationality of the legislation is automatically supplied 
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by virtue of the ’’exclusive legislation" clause of the Constitution. See United States v. Cohen, 733 F.2d 128 
(D.C. Cir. 1984) (en banc). The issue in Cohen was whether certain civil commitment procedures, which 
applied only to defendants in the District of Columbia, violated the Equal Protection Clause. Although the result 
in Cohen was unanimous, the eti banc panel divided six separate ways, and there was a wide divergence of 
opinion as to what actually constituted the holding. The court determined that the procedures were not violative 
of equal protection, see id. at 132-39 (Scalia, J., joined by five Judges); Id. at 14! (Mikva, J., concurring, joined 
by two other judges); Id. at 154 (Edwards, J., concurring in result only); id. at 129 (Wald, J., concurring in result 
only). There W'as considerable debate regarding whether a rational basis test should apply or whether a higher 
level of scrutiny w'as necessary. Compare id. at 132-39 (Scalia, J.) (applying rational basis test) with id. at 
141-50 (Mikva, J., concurring) (criticizing majority for an "overly hasty analysis" and suggesting that a higher 
level of equal protection scrutiny should apply where Congress enacts national legislation uniquely applicable to 
the District of Columbia). 

Cohen does not control the present inquiry for several reasons. First, Cohen did not concern the 
fundamental right to vote or the Twenty-third Amendment. In addition, the Cohen court relied, at least in part, 
on the principle that strict scrutiny of the classifications of punishments or impositions was unlikely to have "any 
place in modern equal protection law," id. at 134 (Scalia, J.), and that the ordinary rational basis test applies in 
equal protection problems raised in the civil commitment of criminal defendants, id. See also Clarke v. United 
Slates, 886 F. 2d 404 (D.C. Cir. 1989) (acknowledging that Congress has near plenary authority over the Di.strict 
of Columbia, but recognizing that such control is not boundless and must not contravene the Constitution); 
vacated as moot on other groimd.'i, 915 F.2d 699 (D.C. Cir. 1990). 


n94 See Richardson v. Ramirez, 418 U.S. 24. 56 (1974). 


n95 U.S, CONST, amend. XIV, § 2; see Richardson. 418 U.S. 24. 


n96 This express constitutional recognition of the District’s right to participate in the Electoral College 
further distinguishes the present issue from those faced in Cohen. 


n97 See generally ELY, .supra note 14, at 99 (endorsing same principle). 


n98 U.S. CONST, amend. XXIV, § 1, provides in relevant part that, "ftjhe right of citizens of the United 
States to vote in any . . . election for President or Vice-President, for electors for President or Vice-President . . . 
shall not be denied or abridged ... by reason of failure to pay any [tax]." (emphasis added). 


n99 It is instmetive to note that the present proposed statehood legislation docs not purport to repeal the 
District of Columbia's enabling legislation for the Electoral College, although the bill does provide for a 
drastically reduced "seat of Government of the United States." See H.R. 2482, I02d Cong., 1st Scss. (1991) (for 
the relevant text of the bill, see .supra note 28). The reduced "seat of Government of the United States" 
therefore, would be entitled to the rights afforded by the Twenty-third Amendment. Perhaps a repealing 
provision was omitted from H.R, 2482 in an attempt to avoid contemporaneous discussion of statehood issues 
and the type of issues addressed in this Article, so as to later try to frame the repeal issue as a Jail accompli after 
statehood had been obtained. Inevitably, should D.C. statehood pass and become a reality, these issues would 
have to be addressed. Political responsibility requires that these integrally related issues be addressed together. 


nlOO For an example of how a repeal of legislation can arguably infringe on a con.stitutional right, see 
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Reiiman v, Mulkey, 387 U.S. 369 (1967). 


n 1 0 i Cf. Missouri v. Jenkins, 1 10 S. Cl. 1651 (1990). For good measure, the plaintiff would cite Spallone y. 
United States, llO S. Cl. 625(1990), in effect informing Congress they may face a contempt citation if they do 
not enact the new legislation. Id. at 634-35 (stating that a contempt citation against an individual legislator for 
open and sustained defiance of constitutional requirements is extraordinary and should not be considered except 
as a last resort). Jenkins and Spallone concern the authority of a federal court to direct a state or local legislature 
to enact particular legislation in order to comply with constitutional requirements. See Spallone, 110 S. Cl. at 
646 n. 12 (Brennan, J., dissenting) (explaining that "voting to implement a remedial decree is best understood as 
a ministerial step in the process of executing a decision made by government actors with superior authority"). 
The present situation concerns the authority of a federal court to direct Congress to enact particular legislation in 
order to comply with constitutional requirements. One well-known scholar has noted in an analogous situation 
that such a scenario would raise "a plethora of novel legal questions." See CHEMERINSKY, supra note 52, § 
2.6, at 143 (hypothesizing one "novel legal question[]" — that the requisite number of states call for a 
constitutional convention, and querying whether "if Congress does not call a convention into existence; can the 
federal judiciary compel congressional action?"). 


n 1 02 See. e.g., Press Release of Nat') Rainbow Coalition, Inc., D.C. Statehood — Not for DC Only 
(claiming, inter alia that D.C, Statehood would mean two more Senate votes for a national housing plan, 
"including .safe housing ... for the homeless") (on fde with The George Washington Law Review). 


nl03 For a brief review of the "stalc.s' rights" response to Brown v. Board of Education, 349 U.S. 294 
(1955), see UROFSKY, supra note 32, at 769-77. For a more detailed account of "states' rights" grounded 
obstruction litigation in the wake of Brown, sec DEBORAH J. BARROW & THOMAS G. WALKER, A 
COURT DTVTDED: THE FIFTII CIRCUIT COURT OF APPEALS AND THE POLITICS OF JUDICIAL 
REFORM (1988), 


n 1 04 See generally CHEMERINSKY, supra note 52, § 2.6; see also Louis Henkin, Is There a "Political 
Question" Doctrine?, 85 YALE L.J. 597 (1976): J. Peter Mulhem, In Defense of the Political Question Doctrine, 
!37U.PA.L.REV.9?(198S). 

nl05 See .supra note 104. This may be a double-edged sword for statehood proponents. In order to obtain 
the maximum benefit of this legal argument, no matter how dubious, the same bill providing for statehood 
would at least have to contain a provision repealing the Electoral College selection procedures. See Schrag, 
supra note 6, at 349 (suggesting that "as part of the act admitting the District to the Union, Congress [should] 
merely repeal[] the law that provides a method [for the District to] choos[c presidential] electors"). On the other 
hand, as indicated supra, note 99, the bill presently before Congress does not even do that, and proponents 
probably hope that this debate can somehow be avoided. 


nl 06 The manner in which the States and the District of Columbia participate in the presidential election 
process goes to the very heart of the structural concerns of federalism. See generally THE FEDERi‘\LIST No. 

68 (Alexander Hamilton) (Clinton Rossiter ed., 1961); THE FEDERALIST No. 39 (James Madison) (Clinton 
Ross'iter ed., 1961); PEIRCE & LONGLEY, note 54, at 10-30 (reviewing birth of the Electoral College); 
.vec-’ also South Carolina v. Baker. 485 US. 505. 511 n.5 (1988) (stating that the "Tenth Amendment . , . 
encoinpass[esJ any implied constitutional limitation on Congress’ authority to regulate state activities, whether 
grounded in the Tenth Amendment itself or in principles of federalism derived generally from the Constitution"). 



244 


60 Geo. Wash. L. Rev. 475, *505 


Page 29 


These concerns are generally deemed to be justiciable. See generally Gregory v, Ashcroft. Ill S. Ct. 2395, 
2399-2403 (1991) (whether state constitutional provision mandating retirement of judges at age 70 violates 
constitution or federal law raises significant issues concerning proper balance between state and federal 
government but issues are justiciable); Rees, supra note 26 (arguing that the states' participation in constitutional 
amendment process is justiciable). 


ni07 See supra notes 100-06 and accompanying text. 


nl08 See, e.g.. Spallone v. United Stales, 110 S. Ct. 625, 634-35 (1990). In Spallone, a case concerning the 
violation of a court order that directed the city of Yonkers to enact particular legislation, the Court allowed the 
contempt citation against the city to stand but reversed the imposition of sanctions again.st individual legislators. 
The Court stated that such sanctions should only be considered in extraordinary circumstances as a last resort. 
Id. 


nl09 Professor Schrag somewhat euphemistically refers to such a scenario when he states that "Congress 
could then at its leisure propose repealing the twenty-third amendment, which would have no further utility." 
Schrag, .wpra note 6, at 349, At minimum, the dangerous precedent of having legislation make a constitutional 
provision dead letter would have already been set. See supra note 49 and accompanying text. 


n 1 1 0 The Equal Rights Amendment commanded substantial majorities in both houses of Congress for 
several years, but no one seriously considered that it could become part of the Constitution by a majority vole of 
Congress. The fight for the Equal Rights Amendment spawned its own constitutional battles, which generally 
concerned the constitutionality of Congress' three-year extension for possible ratification beyond the original 
seven-year period. In Idaho v, Freeman, 529 F. Supp. 1107 (D. Idaho 1 981), vacated as moot sub nom. NOW, 
Inc. V. Idaho. 459 U.S. 809 (1982), a federal district court ruled that Congress' three-year extension by simple 
majority raised a justiciable question. Id. at 1 135. On the merits, the court held that the three-year extension was 
uncon.stitutional. Id. at 1 153. A Supreme Court decision on the merits was avoided when the three-year 
extension expired without the proposed amendment having obtained the rcqui.sitc number of states’ approval for 
ratification, and the district court decision was vacated as moot. NOW. Inc. v. Idaho. 459 U.S. 809 (1982). For a 
discussion of the relevant con.stitutionai issues, see Ruth Bader Oinsburg, Ratification of the Equal Rights 
Amendment: A Question of Time. 57 TEX. L. REV. 919 (1979); Rocs, supra note 26, 
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Baker Hostetler 


September 9, 2014 


Baker a. Hostetler LLP 

Washington Square, Suite 1 100 
1050 Connecticut Avenue, N.W, 
Washington. DC 20036-5304 

T 202.861.1500 
F 202,861.1783 
www.hak 0 rlaw.com 


The Hon. Tom Cobum 
Ranking Member 
Committee on Homeland Security 
and Governmental Affairs 
United States Senate 
340 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Senator Coburn, 

Thank you for the opportunity to share my views on S. 132, the “New Columbia 
Admission Act," which purports to admit most of the territory of the District of Columbia 
to the Union as the state of “New Columbia." I must emphasize at the outset that the 
views expressed in this letter are my own, and should not be attributed to my law firm, 
any of its clients, or any other group or organization with which I may be associated. 

I joined the United States Department of Justice's Office of Legal Policy (OLP) as an 
attorney-adviser in November, 1986. At that time, OLP was in the process of preparing 
a series of in-depth reports to the Attorney General on important issues of constitutional 
law and policy. In early 1987, I was tasked with preparing such a report to the Attorney 
General on the question of statehood for the District of Columbia. A copy of that report 
{dated April 3, 1987), as reviewed, edited and issued by OLP is enclosed. 

The report concludes that neither the District of Columbia, nor any part of its territory, 
can be admitted to the Union as a state without a constitutional amendment, and also 
details the many policy reasons why such an amendment should be opposed. In 
particular, the report noted OLP's, 

considered opinion . . . that amendment of the 
Constitution would be required before the District of 
Columbia can be admitted to the Union as a state. The 
clause creating the District of Columbia gives Congress 
exclusive legislative authority over the district that was to 
become the seat of the federal government, not merely 
over the seat of government. The authority of Congress, 
thus, extends over that entire district - the District of 
Columbia. Further, the ratification of the Twenty-third 
Amendment in 1961 gave the District additional 

A!in<:U> f I jul Cmann^ts Ci^vekind Columbm Cos'a DBiwei 

io' , ,L New York Oiijveio PhUedelphia Seaiile WesIvrgUin, DC 


Lee A. Casey 

direct dial: 202,861.1730 

LCasey@baker!aw com 



The Hon. Tom Coburn 
September 9, 2014 
Page 2 
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constitutional recognition as a unique juridical entity. 

Accordingly, it does not appear that Congress has the 
power to abdicate its exclusive authority over any part of 
this district, absent an amendment to the Constitution. 

This objection cannot be answered by retaining a 
truncated federal district as the seat of government. Such 
would contravene the language of the Constitution as well 
as the intentions of the Founders. 

U.S. Department of Justice, Office of Legal Policy, Report to the Attorney General, The 
Question of Statehood for the District of Columbia (Apr. 3, 1 987), at 69. 

I believed that OLP's conclusion was correct as a matter of law and policy in 1987. and 
this remains my view. As Attorney General Robert F. Kennedy explained nearly 25 
years before the April 3, 1987 report was prepared; “While Congress’ power to 
legislate for the District is a continuing power, its power to create the District by 
acceptance of cession contemplates a single act. The Constitution makes no provision 
for revocation of the act of acceptance or for retrocession. In this respect the 
provisions of article I, section 8, clause 17, are comparable to the provisions of article 
IV, section 3, which empower Congress to admit new States but make no provision for 
the secession or expulsion of a State.” Id. at 128. In preparing the report, I found this 
analysis to be both compelling and irrefutable, as I do today, if the District of Columbia 
is to become a state, then article I, section 8, clause 17 of the Constitution must be 
amended, and the 23'" Amendment repealed, before that admission can take place. 

I hope that these thoughts, and the enclosed report, will be of assistance to the 
Committee. 


Sincerely', 



Lee A, Casey 


Cc: The Hon. Thomas R, Carper 

Chairman 

Committee on Homeland Security 
and Governmental Affairs 
United States Senate 


(Enclosures) 
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JONATHAN TURLEY 

Res ipsa loquitur ("The thing itself speaks") 


New Columbia: Congress Considers The Creation of 
America’s First City-State 


September 12, 2014 by jonathanturley 


.luidi-joiM .) riii- 


(http.7/jQnathanhirley.fiIes.'wordpress.com/2008/()5/26Qpx- 
capitol building full view.jpg lOn Monday, the Senate will hold 
a hearing in the Senate Committee on Homeland Security and 
' ' ■ j jl ' Governmental Affairs on entering a new state into the Union: 
New Columbia. I was asked if 1 could testify on S. 132 
(https7/beta.congress.gov/bin/n3th-congress/senate-bin/lS2> 
since 1 have written a long academic publication on the status of the District of Columbia and testified at 
the prior hearings (httpY/jQnathanturlcy.org/2009/01/27/congross-rc-considers-dc-vQte_-lcgisIation/l on 
allowing for voting representation of District residents. See Jonathan Turley, Too Clever By Half: The 
Partial Representatiori. of the District of Columbia in the House of Representatives, 76 George Washington 
University Law Review 305-374 (2008). Unfortunately, the hearing was moved to the afternoon on 
Monday, which made it impossible because I have to be in Newport News on Monday for a long - 
planned debate with fohn Yoo on presidential powers fhttp:/A-nu.eduynews/newsarticIo/8-21- 
14constiKyjonday.aspL Accordingly, I had to reluctantly decline. I have great respect and sympathy for 
those trying to secure a vote for the District residents. I have previously suggested different means to 
accomplish that end. However, before Congress embraces the path to statehood, it should give the 
original concerns of the Framers (and some now ones) full consideration. 

The establishment of the District of Columbia as the nation's 51st state has the support of President 
Barack Obama (http://www,pojjtico.com/.s_tQry/2014/Q7/washin^tQn-dc-statehood-prosident-obama- 
lQ9186.html) and leading Democrats who insist that it is time to give District residents full 
representation in Congress. This proposal differs from other past approaches in some notable respects. 
However, the main question is whether the nation is not just ready for a 51st state but its first city-state? 
The establishment of a Vatican-like status for the District not only leaves some past questions 
unanswered but raises some new and rather novel ones. 


creation of District began with a protest (perhaps a fitting start of a city that has long been a magnet for 
demonstrations). It was 1783 when hundreds of armed Revolutionary War veterans descended on 
Congress meeting in Philadelphia to demand their long-overdue back pay. Alarmed members called 


hup://jonathanlurley.org/201 4/09/1 2/new-coluiiibia-congress-consideis-the-creation-of-amcricas-first... 9/15/2014 
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upon the Pennsylvania officials to intervene but they refused. The members had to 
flee the city. The humiliating experience was stiU on the minds of the members when 
they gathered four years later in Philadelphia in the summer of 1787 to draft a new 
constitution. James Madison and other framers resolved that the federal seat of 
government should never again be found within the borders of a state. 

The Neutrality Principle 

A city-state represents something of a paradigm shift in abandoning the neutrality 
principle that has defined the U.S, capital city for over tv^'o hundreds years. In 
creating the District, James Madison and other framers believed that no state should have the honor of 
being the location for the national capital or have the control that comes with that status. Instead, they 
created a "federal enclave" that left the capital on neutral ground and represented by Congress as a 
whole. Few people have argued against the neutrality concept, but the lack of voting representatives in 
Congress has long been troubling. 

In 2007, Congress considered a plan that would have given the District a single vote in the House of 
Representatives. I testified at successive hearings on why that plan was facially unconstitutional. I 
strongly recommended a constitutional amendment approach that would allow the American people to 
vote on a change in status (as was proposed in the 1970s). I also suggested an alternative "modified 
retrocession" plan where the District of Columbia could bo reduced to the National Mall, White House, 
Supreme Court, Capitol, and related federal buildings. The rest of the District of Columbia would return 
(or retrocede) from whence it came: Maryland. That is what happened in 1847 when the land (and 
residents) from Alexandria decided to return to Virginia. The current proposal embraces the modified 
approach but replaces retrocession with statehood. 

The new state would create something of an oddity: a federal enclave that would be entitled to 
federalism guarantees accorded to all states. This state however would have local control over largely 
federal areas and interests. The District is replete with government buildings, embassies, and foreign 
missions. While the jurisdiction over these locations is limited, the access and surrounding areas would 
be under the jurisdiction of a new state. That would give New Columbia far greater control over 
dealings with both the federal government and foreign governments than other states. 

The control of New Columbia would extend to the infrastructure of the District of Columbia from roads 
to electricity (though this issue can be found in other cities to a lesser extent). For many federal agencies, 
the infrastructure of the city is tied directly to national security and administrative functions stretching 
across the city. That could become more difficult after statehood and, frankly given the District's history 
of poor city management, there could be considerable concerns over severing the control of Congress. 
Additionally, as a state, New Columbia would have enhanced powers in setting taxation and residency 
requirements affecting those who work and live in the Capitol. 

The Micro-State Model 



Putting aside the abandonment of the neutrality principle, the creation of a city-state represents 
something of a paradigm shift in how we view states in the union. 



Chttp:y/tonathaatu_rjeyiiles.wordpress.com/2014/09/128Qpx- 

in our union. Of course, there are some analogies, including the Vatican City, 
which is not only a separate city but an actual foreign state within the borders of 
Rome. That walled-in enclave is just 1 10 acres but has its own diplomatic status. 


http.7/jonalhanturlcy.org/201 4/09/1 2/ncw-colurabia-congress-considers-the-crcalion-of-americaS'rirst... 9/15/20 1 4 
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However, this would be a city as a state within the United States. The question is whether there is 
something inherently incongruous about having a Monaco or a Liechtenstein within the United States of 
America. 

It is certainly true that the District's 650,000 residents constitute a slightly greater population than two 
slates: Vermont (626,000) and Wyoming (582,(K)0). However, that common comparison misses other 
distinctions, The District occupies only 68 miles (in comparison to the 97,814 square miles of Wyoming) 
and there arc 22 larger cities in the United States. Even tiny Vermont at over 9600 miles is almost 150 
times larger tliaji 13. C. (Notably, even the smallest state - Rhode Island - is almost 20 times the size of 
D.C. and has 39 cities and towns). Moreover, cities tend to grow or .sink in time. The District has shrunk 
from an all-time high in high in 1950 of 802,178 people. This plan would allow the District to retain two 
senators and a house member no matter how much the city shrinks (a problem that is more acute for a 
cit)^ than a large state). 

Tlic district also has a much narrower economy. Wyoming has a relatively diverse economy with 
mining, industry^ ranching, farming, and tourism. Vermont is remarkably diverse for its size with a 
well-distributed economy with industry, health care, finance, and real estate industries. The District 
acknowledges that it has a service-oriented economy, with approximately 98 percent of all DC jobs in 
service-providing industries and only two percent in goods-producing industries. The largest industry 
sectors remain the government and professional and businesses services. Of these, DC remains largely a 
one-company town when it comes to government, supporting agencies and Congress from rental 
properties to legal support to catering to maintenance. 

The narrow geographic and economic interests of micro-state would come with a very different political 
profile. Existing states have a greater variety of constituencies and interests that create more complex 
political, economic, and social units. The more concentrated (and purely urban) demographic of a city- 
state loses the most important dynamics of a conventional state. Even low-density states like Wyoming 
have a mix of constituencies and interests that tend to interact with each other in political 
decisionmaking. Political issues are filtered through this mix of urban/rural or industrial/agricultural or 
other factional interests. The result is often not only greater compromise wdthin states on given issues 
but also shared constituencies between states that allow for interstate coalitions on the federal level. 

New Columbia will have not just the most concentrated and narrow profile of any state but, unlike these 
states with full legislatures, the District is run by a city council and, despite suggested cosmetic name 
changes, will continue to function as a city. 

'i'he New Columbia delegation would be representing a micro state inextricably linked to the federal 
government. The delegation would be viewed by many as a virtual vote of the federal government in 
Congress with constituent and economic interests favoring the federal agencies, At a time of growing 
concern over the rise of the "administrative state", the New Columbia members would be viewed as the 
federal government's own representatives within the legislative branch. 

The Anticipatory State 

In a reform premised on giving people a vote in Congress, the actual proposal itself has a less than 
empowering purpose. The bill appears designed to avoid any national vote on the status of Capital until 
after the District has been made the 51st state. In 1978, Congress passed a proposed constitutional 
amendment that would have allowed for voting members for the District. It failed to be ratified and 
there is now a desire to avoid such a threshold national vote. 


http:/(jonaihanturley.org/2014/09H2,'nevv-columbia-congresS'Considers-the-creation-oi-america.s-first.,. 9/!5,'20I4 
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Under the proposal. New Columbia would be created before any amendment of the Constitution, 
particularly the 23rd amendment which gives the District an allotment of electors to select the President 
and Vice President). The bill states in relevant part: 

At any time after the date of the enactment of this Act, it shall be in order in either the House of 
Representatives or the Senate to offer a motion to proceed to the consideration of a joint resolution 
proposing an amendment to the Constitution of the United States repealing the 23rd article of 
amendment to the Constitution. 


This creates a type of anticipatory statehood status - creating a state before resolving the constitutional 
foundation for statehood. 

(http://jonathanturley. files. wordpress.com/2(X)9/12/248px- 
whitehousesouthfacade-ipg.jpegl The need for the change is obvious. The only 
residents left in the new District of Columbia would be the first family, which 
could then theoretically control votes in the Electoral College. Of course, the first 
family usually vcUe.s in the original state of the President, leading to an even 
more bi/arre sihiation. There would however be no vote on the change of the 

statxis of the Capital. That language in Article 1, Section 8, Clause 17 would be theoretically satisfied by 
preserving the District in skeletal form. However, unlike modified retrocession, the original intent of 
Article I w^ould be violated with the creation of the very thing that the Framers .sought to avoid: a state 
with effective control over the Capital. Indeed, it would create a new state that would be almost entirely 
defined by its jurisdiction over the Capital. By the time that any vote occurs on the 23rd Amendment, 
the founding premise of the nation's Capital would be changed forever. 

If the American people are going to be given a constitutional amendment vote, why not allow them to 
vote on changing the status of the District of Columbia itself or alternatively giving the District a vote in 
the House of Representatives without statehood? 

I'he status of our Capital is a decision that affects us all. It is our Capital and the proposal would alter a 
defining element of the plan of the Framers. It may be time to break with the Framers or their vision 
may still hold true today. However, the decisit)n should rest with the nation as a whole. If Congress 
wants to change the status of the Capital and create our first city-state, it should directly ask the citizens 
of all fifty existing states. 


Jonathan Turley 

Posted in Congre.s.s. Constitutional Law. Media. Politics. Society I 69 Comments 


69 Responses 


Nick Spinelli on L September 12, 2014 at V:20 am 

I learned a lot from this superb po.st. I think Obama should just act via Executive Order. 

Screw Congress and of course screw the citizens of this country, there's Dem votes to be 
mined. Then use Executive Order to make Puerto Rico a state. Those Rep have no counter to 
that!! 


hup://jonalhanlurlcy.org/201 4/09/1 2/new-coiumbia-congress-considcrs-thc-crcation-of-americas-first,.. 9/15/2014 
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©Htre nf tl}p Attarnpy dcnfral 

Baafiington,!. (fl. 20530 


In 1790, almost two centuries ago, the District of 
Columbia was created as the permanent seat of the government of 
the United States. Since the federal government took up 
residence in the new capital, ten years later, the people of the 
District of Columbia have not had a voting Representative in 
Congress, although they are currently represented by a single 
non-voting delegate. This arrangement has engendered debate 
among Americans from the very first, and a number of efforts have 
been made to alter the constitutional status of the District. 

In 1978, a constitutional amendment was proposed that 
would have given the District of Columbia representation in the 
Senate and House of Representatives as if it were a state. The 
states, however, declined to ratify the amendment and it lapsed 
in 1985. Efforts have, therefore, shifted to focus on attempts 
to admit the District of Columbia to the Union as a state. 
Proposals of this nature have caused a lively debate over the 
legal, economic, and moral questions raised by the District's 
status in our constitutional scheme. 

The present study, "Report to the Attorney General on 
the Question of Statehood for the District of Columbia" is a 
contribution to that debate. It vjas prepared by the Justice 
Department's Office of Legal Policy, which functions as a policy 
development staff for the Department and undertakes comprehensive 
analyses of contemporary legal issues. 

This study will generate considerable rhought on a 
topic of great national importance. It will be of interest to 
anyone concerned about a provocative and informative examination 
of the pertinent legal issues. 

JSZ. 

EDWIN MEESE III 
Attorney General 



Executive Summary 

Efforts to admit the District of Columbia to the Union as a state 
should be vigorously opposed. Granting the national capital statehood 
through statutory means raises numerous troubling constitutional ques- 
tions. After careful consideration of these issues, we have concluded that 
an amendment to the Constitution would be required before the District 
of Columbia may be admitted to the Union as a state. Statehood for the 
Nation’s capital is inconsistent with the language of the Constitution, as 
well as the intent of its Framers, and would work a basic change in the 
federal system as it has existed for the past two hundred years. Under our 
Constitution, power was divided between the states and the federal 
government in the hope, as Madison wrote, that “[t]he different 
governments will control each other,” thus securing self-government, 
individual liberty, and the rights of minorities. In order to serve its 
function in the federal structure a state must be independent of the 
federal government. However, the District of Columbia is not indepen- 
dent; it is a political and economic dependency of the national 
government. 

At the same time, it is essential that the federal government 
maintain its independence of the states. If the District of Columbia were 
now admitted to statehood, it would not be one state among many. 
Because it is the national capital, the District would be primus inter 
pares, first among equals. The “State of Columbia . . , could come 
perilously close to being the state whose sole business is to govern, to 
control all the other states. It would be the imperial state; it would be 
‘Rome on the Potomac.’” It was this very dilemma that prompted the 
Founders to establish the federal capital in a district located outside of 
the borders of any one of the states, under the exclusive jurisdiction of 
Congress, Their reasons for creating the District are still valid and 
militate against granting it statehood. 

Many have recognized the fundamental flaws in plans to grant the 
District of Columbia statehood. For instance, while testifying in support 
of the proposed 1978 District amendment, which would have treated the 
District of Columbia “as if it were a State” for purposes of national 
Senator Edward Kennedy dismissed what he called “the 
statehood fallacy,” and stated that, “[t]he District is neither a city nor a 
State, In fact, statehood may well be an impossible alternative, given the 
practical and constitutional questions involved in changing the historical 



status of the Nation’s Capital.” A pamphlet entitled “Democracy 
Denied” circulated in support of the 1978 amendment, and fully 
endorsed by District Delegate Walter E. Fauntroy, plainly acknowledged 
that granting statehood to the District of Columbia “would defeat the 
purpose of having a federal city, i.e., the creation of a district over which 
the Congress would have exclusive control,” That pamphlet also 
recognized that statehood “presents a troublesome problem with the 
23rd Amendment if the federal district were to be wiped out by 
legislation,” Indeed, Delegate Fauntroy has opposed statehood for the 
District in the past, correctly pointing out that “this would be in direct 
defiance of the prescriptions of the Founding Fathers.” As former 
Senator Mathias of Maryland stated, “[i]t is not a State ... it should not 
be a State.” 

These points are well taken. The factors that mitigated against 
statehood for the District of Columbia in 1978 have not changed. The 
rejection of the District voting rights constitutional amendment by the 
states does not make statehood any more desirable, or any less 
constitutionally suspect, today than it was a decade ago. Granting 
statehood to the District of Columbia would defeat the purpose of having 
a federal city, would be in direct defiance of the intent of the Founders, 
and would require an amendment to the Constitution. 

I, Need for an Amendment to the Constitution Before the 
District of Columbia May Be Admitted to the Union as 
a State 

Even if statehood for the District of Columbia represented sound 
policy, we do not believe that it can be accomplished merely by a statute 
admitting the District to the Union. The Constitution contemplates a 
federal district as the seat of the general government, and would have to 
be amended. The Department of Justice has long taken this position. In 
1978, Assistant Attorney General John M. Harmon concluded on behalf 
of the Carter Administration that, “it was the intent of the Framers that 
the actual seat of the Federal Government, as opposed to its other 
installations, be outside any State and independent of the cooperation 
and consent of the State authorities .... If these reasons have lost 
validity, the anntQpriate response would be to provide statehood for the 
District by constitutional amendment rather than to ignore the Framers’ 
intentions.” 
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The retention of federal authority over a truncated federal service 
area would not answer this constitutional objection. The language of the 
Constitution grants Congress exclusive authority over the district that 
became the seat of government, not merely over the seat of the 
government. The district that became the seat of government is the 
District of Columbia. It does not appear that Congress may, consistent 
with the language of the Constitution, abandon its exclusive authority 
over any part of the District. 

Further, the Twenty-third Amendment requires that “[t]he District 
constituting the seat of Government of the United States” appoint 
electors to participate in the Electoral College. The amendment was 
proposed, drafted and ratified with reference to the District of Columbia. 
When the states adopted this amendment, they confirmed the under- 
standing that the District is a unique juridical entity with permanent 
status under the Constitution. Another amendment would be necessary 
to remake this entity. 

Finally, we believe that Congress’ ability to admit the District of 
Columbia into the Union as a new state would depend upon the consent 
of the legislature of the original ceding state. Article IV, section 3 of the 
Constitution provides that; “no new State shall be formed or erected 
within the Jurisdiction of any other State; nor any State be formed by the 
Junction of two or more States, or parts of States, without the Consent of 
the legislatures of the States concerned as well as of the Congress.” 
Accordingly, the consent of Maryland would be necessary before the 
District of Columbia could be admitted to the Union. Should Maryland 
refuse to consent, the area that is now the District of Columbia could not 
be made a state without amendment of Article IV, section 3. 

Thus, before the District of Columbia may be admitted to the 
Union as a state, the Constitution would have to be amended. Such an 
amendment, however, would be unwise. 

II, The Sound Historical Reasons for a Federal District 

Still Operate Today 

In the Founders’ view, a federal enclave where Congress could 
exercise complete aut'nority, insulating itself from insult and securing its 
deliberations from interruption, was an “indispensible necessity.” They 
settled upon the device of a federal district as the means by which the 
federal government might remain independent of the influence of any 
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single state, to avoid, in the words of Virginia’s George Mason, “a 
provincial tincture to ye Natl, deliberations.” 

The passing years have, if anything, increased the need for ultimate 
congressional control of the federal city. The District is an integral part 
of the operations of the nation’s government, which depends upon a 
much more complex array of services, utilities, transportation facilities, 
and communication networks than it did at the Founding. If the District 
were to become a state, its financial problems, labor troubles, and other 
concerns would still affect the federal government’s operations. Con- 
gress, however, would be deprived of a direct, controlling voice in the 
resolution of such problems. In a very real sense, the federal government 
would be dependent upon the State of Columbia for its day to day 
existence. 

The retention of congressional authority over a much reduced 
federal enclave would not solve this problem. The Founder’s contemplat- 
ed more than a cluster of buildings, however grand, and their surround- 
ing parks and gardens as the national capital, The creation of a new 
“federal town” was intended, in large part so that Congress could 
independently control the basic services necessary to the operation of the 
federal government. As former Senator Birch Bayh pointed out in 197S, 
“when our Founding Fathers established this as a capital city . . . they 
did not just establish a place that should be the Federal city and say this 
is where the Federal buildings are. But they envisioned this as a viable 
city, a capital city with people who work, have businesses, and have 
transportation lines, and homes. The essential establishment of the 
Nation’s Capital was not an establishment of the Nation’s Federal 
buildings but the Nation’s city.” 

Further, there remain virtually insurmountable practical problems 
with District statehood. The operations of the federal government sprawl 
over the District. As a result, the new “state” would be honeycombed 
with federal installations, its territory fragmented by competing jurisdic- 
tions. As Assistant Attorney General Patricia Wald asked while 
testifying on behalf of the Carter Administration, regarding the proposed 
1978 District amendment, “[wjould the remaining non-Federal area 
constitute in any real sense a geographically homogeneous entity that 
justifies statehood?” It was for these very reasons that former Mayor 
Washington expressed doubts about statehood for the District. In 1975 
he commented that the city of Washington is “so physically, and 
economically and socially bound together that I would have problems 
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with statehood in terms of exacting from it some enclaves, or little 
enclaves all around the city. Ultimately, it seems to me, that would erode 
the very fabric of the city itself, and the viability of the city.” 

Finally, in a very real sense the District belongs not only to those 
who reside within its borders, but to the Nation as a whole. In opposing 
statehood for the District in 1978, Senator Bayh, an otherwise ardent 
proponent of direct District participation in congressional elections, 
eloquently summed up the objection: “I guess as a Senator from Indiana 
I hate to see us talcing the Nation’s Capital from [5,000,000] Hoosiers. It 
is part ours, I do not see why the District should be a State because it is, 
indeed, the Nation’s Capital.” 

III. The District of Columbia is Not Independent of the 
Federal Government 

A. Dependence on the Federal Establishment 

The states of the American Union are more than merely geographic 
entities: Each is what has been termed “a proper Madisonian society” — a 
society composed of a “diversity of interests and financial indepen- 
dence.” It is this diversity which guards the liberty of the individual and 
the rights of minorities. As Madison wrote, “the security for civil rights 
, . . consists in the multiplicity of interests .... The degree of security 
.... will depend on the number of interests . . . and this may be 
presumed to depend on the extent of country and number of people 
comprehended under the same government.” 

The District of Columbia lacks this essential political requisite for 
statehood. It has only one significant “industry,” government. As a 
result, the District has one monolithic interest group, those who work 
for, provide services to, or otherwise deal with, the federal government. 
The national government was, historically, the city’s only reason for 
being. Close to two-thirds of the District’s workforce is employed either 
directly or indirectly in the business of the federal government. Indeed, in 
1982 the District government maintained that, in the Washington 
Metropolitan area, for every federal worker laid off as a result of 
government reductions in force, one person would be thrown out of work 
in the private sector. 

The implications of this monolithic interest are far reaching. For 
instance, the Supreme Court, in Garcia v. San Antonio Metropolitan 



Transit Authority, 469 U.S. 528 (1985), has recently decided that the 
delicate balance between federal and state power is to be guarded 
primarily by the intrinsic role the states play in the structure of the 
national government and the political process. The congressional delega- 
tion from the District of Columbia, however, would have little interest in 
preserving the balance between federal and state authority entrusted to it 
by Garcia. The continued centralization of powei is'i the hands of the 
national government would, in fact, be to the direct benefit of “Coluiu- 
bia” and its residents. Hence, the system of competing sovereignties 
designed to preserve our fundamental liberties would be compromised. 

B. Economic Dependence 

In addition to political independence and diversity, a state must 
have “sufficient population and resources to support a state government 
and to provide its share of the cost of the Federal Government.” The 
District of Columbia simply lacks the resources both to support a state 
government and to provide its fair share of the cost of the federal 
government. The District is a federal dependency. Annually, in addition 
to all other federal aid programs, it receives a direct payment from the 
federal treasury of a half billion dollars; some $522 million was budgeted 
for the District in Fiscal 1987, $445 million to be paid directly to the 
District’s local government. All in all. District residents outstrip the 
residents of the states in per capita federal aid by a wide margin. For 
instance, in 1983 the District received $2,177 per capita in federal aid, 
some five and one-half times the national average of $384. 

Not surprisingly, Washington Mayor Marion Barry has plainly 
stated that the District would still “require the support of the Federal 
Government” if statehood were granted. The continuation of federal 
support is ordinarily justified because of the percentage of federal land in 
the District of Columbia that cannot be taxed by the local government. 
However, the federal government owns a greater percentage of the land 
area of 10 states, each of which bears the full burdens of statehood 
without the sort of massive federal support annually received by the 
District of Columbia. If the District aspires to statehood, it must be 
prepared to stand as an equal with the other states in its fiscal affairs. 

Conclusion 

The District of Columbia should not be granted statehood. In our 
considered opinion, an amendment to the Constitution would be needed 
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before the District could be admitted as a state, and in any case, the 
reasons that led the Founder’s to establish the national capital in a 
district outside the borders of any state are still valid. The District’s 
special status is an integral part of our system of federalism, which itself 
was a compromise between pure democracy and the need to secure 
individual liberties and minority rights. The residents of the District 
enjoy all of the rights of other citizens, save the right to vote in 
congressional elections. They exchanged this right, as Mr. Justice Story 
wrote, for the benefits of living in the “metropolis of a great and noble 
republic.” Instead, “their rights [are] under the immediate protection of 
the representatives of the whole Union.” This was the price of the 
national capital, and District residents have enjoyed the fruits of this 
bargain for almost two centuries. 
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Introduction 


On August 22, 1985, the seven years allowed for ratification of the 
proposed 1978 District of Columbia Representation Amendment ex- 
pired. The plan, which would have granted residents of the District of 
Columbia the right to elect members of Congress as if the District “were 
a state,” was resoundingly rejected by the states. ' Proponents of direct 
participation in congressional elections for District residents have, 
therefore, turned their attention to achieving full statehood for the 
District of Columbia. In his inaugural address on January 3, 1987, 
Mayor Marion Barry made statehood for the city of Washington, “our 
first order of business on the Hill.”^ 

This is not the first time in the District’s almost two hundred years 
that demands have been made for full participation in congressional 
elections, but never before has statehood been the favored means of 
achieving this end by District leaders. Several have actually opposed 
statehood in the past. 

Statehood for the District of Columbia presents numerous troubling 
constitutional and policy questions. After careful consideration of these 
issues, the Office of Legal Policy has concluded that statehood for the 
national capital is unsound as a matter of policy and, in our considered 
opinion, would require amendment of the Constitution. 

The cornerstone of our federal system is the independence of the 
states from the federal government and the federal government from the 
states. As will be discussed in detail below, our system of federalism was 
more than a historical accident. It was the result of a conscious decision 
by the Founders, who adopted it as the best means of securing self- 
government, individual liberty, and the rights of minorities. The 
components of the federal structure must be independent of each other if 
they are to serve these functions. However, because it is the federal 
capital, the District of Columbia cannot be independent as are the states. 


'Only sixteen states ratified the proposal; Connecticut, Delaware, Hawaii, Iowa, 
Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, New Jersey, Ohio, 
Oregon, Rhode Island, West Virginia and Wisconsin. See Congressional Quarterly 1985 
Almanac 404-405. Under Article V, an amendment must be ratified by at least three- 
fourths (38) of the states. 

^The Washington Post, Jan. 3, 1987, at AI6, col. 4. 
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The economy of Washington is dependent upon the federal government. 
A majority of the District’s workforce is employed either directly by the 
federal government, or in private sector jobs providing services to the 
federal government. Each year the District receives a direct payment 
from the federal treasury of close to a half billion dollars. At the same 
time, because it is the seat of the national government, the “State of 
Columbia” would be in a position to exercise far more influence over the 
federal government than any of its sister states. It was this very dilemma 
which prompted the Framers to establish the federal capital in a district 
located outside of the borders of any one of the states, under the plenary 
jurisdiction of Congress. Sound policy reasons led the Founders to 
exclude the residents of the seat of the national government from 
participation in national elections, policy reasons that are as compelling 
today as in 1787. Accordingly, any attempt to admit the District of 
Columbia to the Union as a state should be vigorously opposed. 

I. Founding the National Capital 

From the meeting of the First Continental Congress on September 
5, 1774, to the time the new government took up residence on the 
Potomac in November of 1800, the Congress met in at least eight 
different locations, often dictated by the exigencies of war. Sessions were 
held in Philadelphia, Baltimore, Annapolis, Trenton and New York, 
among other sites. ^ As early as November, 1779, this nomadic existence 
prompted several members to propose that a few square miles be 
purchased in the vicinity of Princeton, N.J., where a permanent meeting 
place for the Congress could be erected.'' Three and-a-half years later, in 
the first few weeks after the end of the War for Independence (on April 
30, 1783), the subject was raised in Congress.’ By June 4, offers of sites 
were received from New York and Maryland. Other states readily 
followed suit.’ That summer, James Madison was appointed by his 
colleagues in the Congress to chair a committee to investigate the matter. 


^H. P, Caemmerer, Washington: The National Capital, S. Doc. 332, 71st Cong., 2d Sess. 3 
(1932) [hereinafter Caemmerer]. 
at 4. 

VJ. at 17. 

^New York ofTered two square miles within the township of Kingston, Maryland offered 
to allow the establishment of the national government in Annapolis. Virginia offered the 
entire city of Williamsburg, with its colonial capitol, governor’s palace, public buildings, 
300 acres of additional land, a cash payment of up to 100,000 pounds, and a contiguous 
district not to exceed five miles square. New Jersey offered to cede a suitable site 
anywhere in the state. Id. at 4. 
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Madison’s committee reported on September 18, 1783, recommend- 
ing that the Congress have exclusive jurisdiction over the site to be 
chosen as the permanent seat of government, and that the enclave be no 
less than three, nor more than six, miles square. For the next four years 
the question of the site of this district occupied the attention of Congress 
and little was resolved. Locations on both the Delaware and Potomac 
Rivers were proposed, accepted and then rejected.^ A site on the 
Susquehanna was favored by many.* 

When the Constitutional Convention met in May of 1787 little had 
been settled. There was, however, a general consensus that Congress, and 
not one of the states, should have jurisdiction over the permanent seat of 
the new government. ^ Accordingly, a proposal for a district over which 
Congress would exercise exclusive jurisdiction was included in Charles 
Pinckney’s early draft of the Constitution, submitted on May 29, 1787. 
On August 18, Madison sent a recommendation to the Committee of 
Detail granting Congress exclusive legislative authority over the district, 

“not to exceed miles square,” to become the seat of the federal 

government. This provision survives, virtually unaltered, in Article I, 
section 8, clause 17 of the Constitution, the “District Clause”. 

When the Constitution took effect in the Spring of 1789, the site of 
the new capital remained unsettled. The location of this sought-after 
prize was a bone of much contention, in and out of Congress. Both New 
York and Philadelphia felt entitled to the plum. New York was the 
greatest port on the continent, and had been the home of Congress since 
1785. Washington was inaugurated in New York, and the old city hall, 


at 5-6. 

®i2 77ie Papm of James Madison 397-98 (C. Hobson Sc R. Rutland eds. 1981) 
[hereinafter Madison Papers]. 

®C. M. Green, }f^ashinston: A History of the Capita} } 800'] 950 8-9 (1962) [hereinafter 
Green]. 

*'^D. Hutchinson, 77je Foundations of the Constitution 125 (1975), See also Caemmerer, 
supra note 3, at 6. Article I, section 8, clause 17 provides that Congress shall have the 
power; 

To exercise exclusive Legislation in all Cases whatsoever, over such District (not 
exceeding ten Miles square) as may by Cession of particular States and the acceptance 
of Congress, become the Seat of the Government of the United States, and to exercise 
like Authority over all Places purchased by the Consent of the Legislature of the State 
in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, 
and other needful Buildings. 
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where Congress had been meeting, was replaced with a new more 
spacious building in the hope that Congress would make its home 
there. Philadelphia, on the other hand, had been the customary seat of 
the Continental Congress, was the Nation’s most populous city, and had 
the added advantage of a more central location. According to Alexander 
White, a member of the House of Representatives from Virginia, the 
citizens of Philadelphia, ”[s]hew[ed] almost a childish anxiety for the 
removal of the Congress to this place.” The members of the 1st 
Congress, at the insistence of Messrs. Lee and Madison of Virginia, took 
up the subject in September 1789, although no resolution was reached 
until the following July. 

There is no doubt that the Congress understood the vast benefits 
awaiting the site chosen as the permanent seat of the national govern- 
ment. As Madison pointed out: 

The seat of Government is of great importance, if you consider 
the diffusion of wealth that proceeds from this source. I 
presume that the expenditures which will take place, where the 
Government will be established by those who are immediately 
concerned in its administration, and by others who may resort 
to it, will not be less than half a million dollars a year .... 

Those who are most adjacent to the seat of Legislation 
will always possess advantages over others. An earlier knowl- 
edge of the laws, a greater influence in enacting them, better 
opportunities for anticipating them, and a thousand other 
circumstances will give a superiority to those who are thus 
situated. 


•'Caemmerer. supra note 3, at 7. 

12 Madison Papers, supra note 8, at 329. 

'^i Annals of Cong. 864 (1789). Dr. Franklin, perhops the canniest of the Founders, 
suggested that Pennsylvania cede the ten miles square moments after the new 
Constitution was first presented to the Pennsylvania legislature. On September 19, 
1787, "lajs soon as the Speaker had concluded [reading the Constitution], Dr. Franklin 
rose and delivered a letter . . . [containing] a recommendation to the legislature, ’that a 
law shall be immediately passed vesting in the new Congress a tract of land of ten miles 
square by which that body might be induced to fix the seat of the federal government in 
this state - an event that must be highly advantageous to the Commonwealth of 
Pennsylvania.’” 2 The Documentary History of the Ratification of the Constitution: 
Ratification of the Constitution by the Slates - Pennsylvania 61 (M. Jensen ed. 1976), 
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Outside of Philadelphia and New York, there was little enthusiasm 
for selecting one of the Nation’s great cities as the site for the new capital. 
It was widely assumed that the “federal town” would be built from 
scratch, or upon the foundations of a smaller town already extant.^'* 
Many members are said to have agreed with Washington “that America 
should establish the precedent of a nation locating and founding a city for 
its permanent capital by legislative enactment.” The Founders saw the 
folly in fixing the national capital in an established urban center, 
particularly one which was also the seat of a state government, like 
Philadelphia. This concern was voiced by George Mason of Virginia 
during the Constitutional Convention. He observed that: 

[I]t would be proper, as he thought, that some provision 
should be made in the Constitution agst. choosing for the seat 
of the Genl. Govt, the City or place at which the seat of any 
State Govt, might be fixt. There were 2 objections agst. having 
them at the same place, which without mentioning others, 
required some precaution on the subject. The 1st. was that it 
tended to produce disputes concerning jurisdiction. The 2d. & 
principal one was that the intermixture of the two Legislatures 
tended to give a provincial tincture to ye Natl, deliberations. 

Alexander White articulated the concern that the capital not be located 
at the site of an existing commercial center: 


A few weeks later, Dr. Benjamin Gale of Connecticut wrote "[tjhat [Pennsylvania] has 
raised expectations of being made the seat of government which [will] naturally throw 
into it the riches and wealth of all the States in the Union.” 3 The Documentary Wstory 
of the Ratification of the Constitution: Ratification of the Constitution by the States - 
Del,, N.J., Ga. Conn. 397 (M. Jensen cd. 1976) [hereinafter Ratification Documents • 
Dei, N.J., Ga„ & Conn.]. That same October, Elbridge Gerry of Massachusetts wrote 
that “the wealth of the Continent will be collected in Pennsylvania, where the seat of 
the federal Government is proposed to be.” 13 The Documentary History of the 
Ratification of the Constitution: Commentaries on the Constitution Public & Private, Vol 
1 - 21 Feb. . 7 Nov. 1787 407 (J. Kaminski & G. Saladino eds. 1983). 

'^At the Constitutional Convention Elbridge Gerry, “conceived it to be the genl. sense of 
America, that neither the Seat of o State Govt, nor any large commercial City should be 
the seat of the Genl. Govt.” J. Madison, Notes of Debates in the Federal Convention of 
1787 379 (A. Koch ed. 1966) [hereinafter Notes on the Federal Convention], 

’^Caemmerer, supra note 3, at 10. 

^^Notes on the Federal Convention, supra note 14, at 378, Charles Pinckney, agreed that 
the seat of a state government should be avoided, but felt that “a large town or its 
vicinity would be proper,” Id. at 379. 
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[MJodem policy has obliged the people of European countries, 
(I refer particularly to Great Britain,) to Fix the seat of 
Government near the centre of trade. It is the commercial 
importance of the city of London which makes it the seat of 
Government; and what is the consequence? London and 
Westminster, though they united send only six members to 
Parliament, have a greater influence on the measures of 
Government than the whole empire besides. This is a situation 
in which we never wish to see this country placed.’’ 

After much wrangling, and no little horse trading, the site favored 
by the southern members, below Georgetown, Maryland, near the fall 
line of the Potomac River, was chosen. In return for northern acceptance 
of a southern location for the capital, the southern delegates agreed to 
support the assumption of state Revolutionary War debts by the national 
government. ’* 

By an Act of July 16, 1790,” the Potomac site was selected and a 
“district of territory, not exceeding ten miles square . . . accepted for the 
permanent seat of the government of the United States.” President 
Washington was given authority to appoint a commission to survey the 
district, to acquire such land on the eastern side of the river deemed 
necessary for the use of the United States, and, according to “such plans 
as the President shall approve,” to erect “suitable buildings for the 
accommodation of Congress, and of the President, and for the public 
offices of the Government of the United States."’” All of this was to be 
accomplished prior to the first Monday in December, 1800, when “the 
seat of the government of the United States shall, by virtue of this act, be 
transferred to the district.”” Until then, Philadelphia would serve as the 
seat of the new government. 


”2 Annals of Cong. 1661 (1790). 

'®The debts incurred by the northern states during the Revolution were significantly 
uigYici 'uiaTi tVitiae incutTeu by tbeir switbem siatera. 

'"Act of July 16, 1790, 1 Stat, UQ, 
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II. Early Efforts to Provide National Representation 

Congress convened in the District of Columbia for the first time on 
November 21, 1800, Two weeks earlier, on November 11, the residents of 
the District cast their last ballots in national congressional elections. 
While both Maryland and Virginia had ceded the territory comprising 
the new district in 1788 and 1789 respectively, the seat of government 
was not established there until December of 1 800. District residents did 
not lose their state citizenship until that time. The Act of July 16, 1790, 
by which the cessions were accepted, provided that "the operation of the 
laws of the [ceding] state[s] within such district shall not be affected by 
this acceptance, until the time fixed for the removal of the government 
thereto, and until Congress shall otherwise by law provide."^^ By an Act 
of February 27, 1801, Congress provided that the laws of Maryland then 
in force would continue to be applied in the Maryland cession (to be 
called Washington County), and the laws of Virginia then in force would 
apply to the Virginia cession (to be called Alexandria County). A new 
circuit court was created to hear cases arising in the District.^’ 

The disenfranchisement of the inhabitants of the District did not go 
unnoticed. In December, 1800, Representative Smilie of Pennsylvania 
noted that '‘[n]ot a man in the District would be represented in the 
government, whereas every man who contributed to the support of a 
government ought to be represented in it.”^’ In a pamphlet published in 
1801, Augustus B. Woodward, a Virginia lawyer recently moved to the 
District, wrote that, “[tjhis body of people is as much entitled to the 
enjoyment of the rights of citizenship as any other part of the people of 
the United States. There can exist no necessity for their disfranchisement 
.... They are entitled to a participation in the general councils on the 
principles of equity and reciprocity.” “ In May, 1802, the residents of the 

^^See Green, supra note 9, at 23. 

^^Act of July 16, 1790, supra note 19. 

^*Act cf February 27, 1801, 2 Stat. 103; Act of March 3, 1801, 2 Stat. 115. 

W, Noyes, Our Naihual Capital and its C/n-Americanized Americans 60 (1951) 
[hereinafter Noyes]. 

From 1801 to 1S03 Woodward published a series of eight pamphlets entitled 
"Considerations on the Government of the Territory oT Columbia" under the 
pseudonym "Epaminondas." He was appointed one of the first federal judges in the 
newly formed Michigan Territory in 1805, and prepared a plan for the city of Detroit 
(which had burned in that year), based upon L’Enfant‘s Washington. See Dictionary of 
American Biography 506-07 (D. Malone ed. 1936). 
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new city of Washington petitioned Congress for a charter, which allowed 
them to elect a city council, putting the city on a par with the District’s 
other cities, Georgetown and Alexandria,^'' The City’s mayor, however, 
was to be appointed by the President,’* Within seven months, the citizens 
of Washington began agitating for a territorial form of government. The 
possibility of retroceding the District’s territory back to Maryland and 
Virginia was, for the first time, raised. The proposal, however, was 
dropped when several members of Congress, tired of living in an 
uncomfortable backwater, suggested that .the capital be moved back to 
Philadelphia.” As the City’s leading biographer points out: 

Whether, in the interest of reclaiming full political rights, a 
Washingtonian had ever stood ready to risk loss of the capital 
is doubtful. Men had invested in property in the city because 
here was to be the seat of government. Stripped of that 
privilege, Washington would wither.™ 

The District’s predicament, however, was not forgotten. Citizens 
complained that Congress was unconcerned with their problems. Said 
one in the second decade of the Nineteenth Century, “’[i]f a national 
bank is created, the head is fixed elsewhere. If a military school is to be 
founded, some other situation is sought. If a national university [to be 
located in the District] is proposed, the earnest recommendation of every 
successive president in its favour ... is disregarded .... Every member 
[of Congress] takes care of the needs of his constituents, but we are the 
constituents of no one.’”*' 

Throughout its early period, the District, under the supreme 
authority of Congress, was governed by five separate jurisdictions; the 
city of Washington; the city of Georgetown (incorporated in 1789), 
governed -by its own city council, alderman and mayor; the city of 
Alexandria (incorporated in 1790), with its municipal government; and 


Green, supra note 9, at 29. 

'®Act of May !5, 1802, 3 Stat. 583. After 1820 the mayor was popularly elected. See 
Representation in Congress for the District of Columbia: Hearings on S.J. Res. 76 Before 
the Subcomm. on Const. Amendments of the Senate Comm, on the Judiciary, 93rd 
CuTig., Seas. Vh-ID VATil after 1973 Senate KearingsT 

^’5ee Green, supra note 9, at 29-30, 

>Hd. at 30, 


"Id. at 66. 
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the unincorporated areas of Washington and Alexandria counties, each 
governed by their respective county governments.^^ Between the estab- 
lishment of the capital and the, end of the Civil War, there were few 
changes in the governance of the District. In 1846 Alexandria County 
was returned to Virginia at the request of its inhabitants,^^ and in 1861 
the “Metropolitan Police District of the District of Columbia” was 
created, the first step toward a unitary government for the District. 

The next significant change in the nature of District government 
came in 1871. On June 1, 1871, a territorial government was estab- 
lished. The city charters of Washington and Georgetown were 
repealed, and the other governing bodies were abolished. A single 
government was created for the entire District, allowing for a governor 
appointed by the President (with the advice and consent of the Senate) 
and an assembly, the upper house of which was appointed by the 
President (again with the advice and consent of the Senate), and the 
lower house of which was elected by popular vote. As with other 
territories, a non-voting delegate from the District was seated in the 
House of Representatives.^* 

Three and a half years later, hopelessly in debt, the bankrupt 
territorial government was abolished by Congress without debate.** By 
this act, of June 20, 1874, the President was empowered to appoint three 
commissioners to administer the District, and its non-voting seat in the 
House of Representatives was abolished.” Four years later, a permanent 
commission form of government was adopted. Two of the three 
commissioners provided for were to be appointed by the President (with 
the advice and consent of the Senate) from the civil service, each to serve 


Voting Representation in Congress for the district of Columbia: Hearings on HJ 
Res, 46: H.J. Res. 253: H.J, Res, 374: H.J. Res. 470 Before Subcommittee No. 1 of the 
House Committee an the Judiciary, 92d Cong., 1st Sess. 232, 234-35 (1971) (statement 
of Carl L. Shipley, District of Columbio Republican National Committeeman) 
[hereinafter 1971 House Hearingsl. 

As will be discussed later, the constitutionality of the 1846 retrocession is open to some 
question. See infra pp. 16-23. 

^'*Act of February 21, 1871, 16 Stat. 419. 

J971 House Hearings, supra note 32, at 210-211 (statement of F. Elwood Davis, 
Chairman, Citizens’ Joint Committee on National Representation for the District of 
Columbia). 

^®Green, supra note 9, at 360. 

^’Act of June 20, 1874, 18 Stat. 116. 
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three years. The third commissioner was to be selected by the President 
from the Army Corps of Engineers.^® This remained the District’s form 
of government until 1967. 

Under the District of Columbia Reorganization Plan No. 3 of 1967, 
the executive and administrative authority which had been vested in the 
commissioners was transferred to a mayor, and a nine-member city 
council was given certain legislative and regulatory powers. The mayor, 
deputy-mayor and council members were to be presidential appointees.^’ 
District residents were once again allowed to elect a non-voting delegate 
to the House of Representatives beginning in 1971.''° 

The District of Columbia was granted full “Home Rule” in 1973. 
Under The District of Columbia Self-Government and Governmental 
Reorganization Act,'" the capital is now governed by a mayor and a 
thirteen member city council both elected by popular vote. Extensive 
legislative power over the District’s affairs is invested in this government, 
although Congress retains significant oversight authority,'^ 

Between 1878 and 1973 clearly the most significant change in the 
voting rights of District residents was the Twenty-third Amendment, 
which provides that: 

The District constituting the seat of Government of the United 
States shall appoint in such manner as the Congress may 
direct: 

A number of electors of President and Vice President 
equal to the whole number of Senators and Representatives in 
Congress to which the District would be entitled if it were a 


'^Act of June 11, 1878, 20 Stat. 102. See 1971 House Hearings, supra note 32, at 235 
(statement of Carl L. Shipley, District of Columbia Republican National Committee- 
man), 

'’’Id. at 235-36. 

■'“Act of April 19, 1971, 84 Stat, 848. 

"Pub, L. No. 93-198, 87 Stat. 774 (1973). 

■"The Congress retains substantial veto power. Many regulatory functions are still subject 
to congressional authority. For example, final approval of the District’s budget is 
reserved to Congress. In addition, the President is responsible for the appointment of 
local judges and may sustain a veto of an act of the City Council passed over the 
mayor’s veto. See e.g,, id. at §§ 404, 434, 446, 601. 603. 
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State, but in no event more than the least populous state 

43 

This amendment was ratified on March 29, 1961, after only 9 
months.'” Proposals to give the District direct voting representation in 
the Congress, however, have not fared so well. Since the territorial 
government was abolished in 1878, no fewer than 150 plans have been 
introduced in the Congress to provide direct voting representation for the 
District. Hearings have been held more than twenty different times.” 
The District’s first champion, Augustus B. Woodward, proposed an 
amendment which would have granted the District one senator and 
representation in the House commensurate with its population (and 
corresponding presidential electors) in a series of articles published 
shortly after the federal government took up residence.'** Woodward was 
not, however, a member of Congress and the proposed amendment was 
never introduced.'” 

In 1888, a proposal much like Woodward’s, which would have 
granted the District one senator, representatives in the House according 
to its population, and participation in the electoral college, was 
introduced. No further action, however, was taken.''® In 1922, the Senate 
District of Columbia Committee favorably reported a resolution which 
would have allowed, but not required, the Congress to “'admit to the 
status of citizens of a State the residents of ... the seat of the 
Government of the United States ... for the purposes of representation 
in Congress.’ Senate District of Columbia Comm., Report on S.J Res. 
75.”*^ Again, no further action was taken. 

In fact, it is only in the past two decades that direct representation 
for the District of Columbia has sustained significant congressional 
interest. In both 1967 and 1972 proposals to give the District representa- 


■"U.s. Const, amend. XXiU, § 1. 

'“J. Best, Rational Representation for the District of Columbia I (1984) [hereinafter Best]. 
"Hatch, Should the Capital Vote in Congress? A Critical Analysis of the Proposed D.C 
Representation Amendment, 7 Fordham U.L.J. 479, 495-96 & n.69 (1978-79) [hereinaf- 
ter Hatch]. 

"""Id. at 495 n.68. See also Noyes, supra note 25, at 204. 

^^See Noyes, supra note 25, at 204. 

^^See Hatch, supra note 45, at 496-97. 

”ld. at 497 n.74, 
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tion were reported out of House committees. Early 1976 saw the defeat of 
a House resolution giving the District full representation in both 
houses. Two years later, the proposed D.C. Representation Amend- 
ment was narrowly approved by a two-thirds majority in both houses of 
Congress. This amendment would have granted “nominal statehood” to 
the District, treating it “as though it were a state” for purposes of 
representation in both House and Senate. The District would also have 
been given the rights of a state to participate in the amendment process, 
and the right to participate in the Electoral College on an equal footing 
with the states. The Twenty-third amendment, thus rendered unneces- 
sary, was to be repealed. Seven years were allowed for ratification of the 
proposed amendment, by August 22, 1985. In that time, it was ratified by 
only sixteen states.^' 

III. Proposals for Giving Representation in Congress to the 
District of Columbia 

The numerous schemes proposed over the last two hundred years to 
give the residents of the federal district some sort of direct voting 
representation in Congress may be distilled into five basic proposals; 
(1) legislation to allow the District a voting member in the House of 
Representatives alone; (2) retrocession of the District of Columbia to 
Maryland, retaining a truncated federal district; (3) allowing District 
residents to vote as residents of Maryland in national elections; (4) an 
amendment to the Constitution to give the District full representation in 
both House and Senate as if it were a state; and (5) full statehood. None 
of these proposals offers a sound policy solution, and several appear to be 
fatally flawed when exposed to constitutional scrutiny. 

A. Voting Member in the House of Representatives 

From time to time it has been suggested that the District be 
granted, by simple legislation, a voting member in the House of 
Representatives. This proposal, however, runs into significant constitu- 
tional difficulties. 


"H,J. Res. liau, 34lVi Cong., "20 Sess. See Hateti, xupra Tiott: “VS, at “VOti. 

supra p. 1, n.l. At least ten states rejected the proposal, and four of these felt 
compelled to pass resolutions affirmatively condemning the measure. See Best, supra 
note 44, at 1. For two exhaustive critical analyses of this proposal, see Best, supra note 
44, and Hatch, supra note 45. 
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Those sections of the Constitution which define the political 
structure of the federal government speak uniformly in terms of the states 
and their citizens. Article I, section 2 provides that, “[t]he House of 
Representatives shall be composed of Members chosen every second 
Year by the People of the several States .... No person shall be a 
Representative . . . who shall not, when elected, be an Inhabitant of that 
State in which he shall be chosen.”” Article I, section 3 provides that, 
“[t]he Senate of the United States shall be composed of two Senators 
from each State .... No Person shall be a Senator . . . who shall not, 
when elected, be an Inhabitant of that State for which he shall be 
chosen.” With respect to the election of the President, Article II, 
section 1 provides that, “[e]ach State shall appoint, in such Manner as 
the Legislature thereof may direct, a Number of Electors, equal to the 
whole Number of Senators and Representatives to which the State may 
be entitled in the Congress. The Seventeenth Amendment directs that 
“[t]he Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof,”^* In short, “[djirect 
representation in the Congress by a voting member has never been a right 
of United States citizenship. Instead, the right to be so represented has 
been a right of the citizens of the States.”’*" 

The word “state” as used in Article I may not be interpreted to 
include the District of Columbia, even though as a “distinct political 
society” it might qualify under a more general definition of that term. 
Consistent with the intent of the Framers, such arguments were properly 
dismissed long ago by Chief Justice Marshall in Hepburn v. EUzey.^’’ In 
that case, plaintiffs, residents of the District, claimed that they were 
citizens of a state for purposes of diversity jurisdiction in the federal 
courts. The Court rejected this position. Marshall reasoned that Con- 
gress had adopted the definition of “state” as found in the Constitution in 
the act providing for diversity jurisdiction, and that the capital could not 


=^U,S. Const, art. I, § 2. 

”U.S. Const, art. I, § 3. 

^'’U.S. Const, art. II, § 1, cl. 2. The people of the District of Columbia may vote for 
President only because of the Twenty-third Amendment, which specifically grants them 
that right. 

’^U.S. Const, amend. XVIL 

^^1973 Senate Hearings, supra note 28, at 67 (minority views of Rep. Edward 
Hutchinson). 

”6 U.S. (2 Cranch) 445 (1805). 
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be considered such a “state”. Citing Article I, sections 2 and 3, and 
Article II, section 1, he concluded that “the members of the American 
confederacy only are the states contemplated.”^® “These clauses show 
that the word state is used in the constitution as designating a member of 
the union, and excludes from the term the significance attached to it by 
writers on the law of nations.”^® Congress, to be sure, has often treated 


^^Id. at 452. 

^'^Id. at 452-53. The Judiciary Act has since been amended to extend the diversity 
jurisdiction of the federal courts to include District residents. See Act of April 20, 1 940, 
Ch, 117, 54 Stat. 143. 

A deeply divided Supreme Court upheld this extension of federal court jurisdiction in 
National Mutual Ins. Co. v. Tidewater Transfer Co., 337 U.S, 582 (1949). Five justices 
agreed that the statute was constitutional, although they divided over the grounds upon 
which to rest their finding. Two justices concurred in Justice Jackson’s plurality 
opinion, which followed Marshall’s lead in concluding that the Diistrict cannot be 
considered a “state” for Article III purposes, but held that Congress’ authority under 
the District Clause was sufficient to support a grant of diversity Jurisdiction over 
District residents to the federal courts. In Article III, Justice Jackson wrote, the 
Drafters were referring to “those concrete organized societies which were thereby 
contributing to the federation by delegating some pan of their sovereign powers .... 
They obviously did not contemplate unorganized and dependent spaces as states.” Id. at 
588. 

Two justices concurred in this result, creating a bare majority, but rejected Jackson’s 
reasoning. They would have overruled Hepburn, noting that Marshall had supported 
his decision in that case by referring to “provisions relating to the organization and 
structure of the political departments of the government, not to the civil rights of 
citizens as such.” Id. at 619. Article UI could not, in their viesv, be fairly compared 
with Articles I and II with respect to the word “state”. They did not, however, question 
Marshall’s interpretation of the word as it was used in the first two articles. 
Justices Frankfurter and .Reed dissented, arguing that Article Ill’s grant of jurisdiction 
to the federal courts could not be enlarged beyond its original scope by simple statute. 
Id. at 655. The word “state" in Article UI, they concluded, did not “cover the district 
which was to become ’the Seat of the Government of the United States,' nor the 
’territory’ belonging to the United Slates, both of which the Constitution dealt with in 
differentiation from the States.” Id. at 653. 

Chief Justice Vinson, joined by Justice Douglas, also would have invalidated the 
statute, based upon Marshall’s Hepburn reasoning. He concluded that the Framers 
clearly did not intend to extend diversity jurisdiction to citizens of the District of 
Columbia, as Marshall, “[pine well versed in that subject, writing for the Court within a 
few years of adoption of the Constitution, so held." Id. at 645. Thus, while the statute 
withstood constitutional challenge, seven of nine justices agreed with Marshall that the 
word “slate” could not be interpreted to include the District of Columbia in this 
instance. All agreed that “state” as used in the “polUical” articles of the Constitution 
did not include the District. 
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the District of Columbia as a state for purposes of statutory benefit 
programs. It is customarily included in the major federal grant programs 
by the well-worn phrase “for purposes of this legislation, the term ’State’ 
shall include the District of Columbia.” “ The courts, also, have 
occasionally interpreted the word “state” to include the District of 
Columbia. However, the District has never been automatically included 
under the term “state” even in federal statutes. In District of Columbia v. 
Carter f'' the Supreme Court held that it was not a “State or Territory” 
under 42 U.S.C. § 1983, which creates a federal cause of action for civil 
rights violations under color of state law. Under the test articulated by 
Justice Brennan in that case, “[wlhether the District of Columbia 
constitutes a “State or Territory” within the meaning of any particular 
statutory or constitutional provision depends upon the character and aim 
of the specific provision involved.”® In any event, allowing the District 
to participate on an equal footing with the states in federal statutory 
programs is different in kind from reading the language of the 
Constitution itself in such a way as to allow alteration of the very 
composition of the Congress by legislative fiat. 

The Constitutional mandate is clear. Only United States citizens 
who are also citizens of a state are entitled to elect members of Congress. 
This is hardly a novel proposition. There are many different ievels of 
rights recognized in our system. Aliens, for instance, enjoy certain basic 
rights,*’ including the benefit of the Equal Protection Clause,** but are 
not citizens of the United States and have no vote. The residents of 
United States possessions overseas also enjoy the protection of the 
Constitution, but may not vote in federal elections. Many of them are 
United States citizens - the residents of Puerto Rico and Guam, for 
instance, fit this category. Like the residents of the District of Columbia, 


Representation in Congress for the District of Columbia: Hearings on S.J. Res. 7S 
Before the Subcommittee on Constitutional Amendments of the Senate Committee on the 
Judiciary, 93d Cong., 1st Scss. 6 (1974) (statement of Sen. Kennedy). 

“409 U.S. 418 (1973). 

“/q’, at 420. Section 1983 has since been amended to expressly include the District of 
Columbia. See Pub. L, No. 96-170, § 1, 93 Stnt. 1284 (1979). 

“6'ee e.g., London v. Plasencia, 459 U.S. 21, 33 (1982) (“Our cases have frequently 
suggested that a continuously present resident alien is entitled to a fair 'nearing when 
threatened with deportation,’’); Wong Wing v. United States, 163 U.S, 228, 238 (1896) 
(due process clause of Fifth Amendment applicable to aliens), 

^See e.g., Yick Wo v. Hopkins , 118 U.S, 356 (1886) (aliens entitled to equal protection 
under the Fourteenth Amendment). 
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American citizens who are not also citizens of a state do not participate 
in congressional elections, and they never have enjoyed such participa- 
tion.^^ The residents of the District of Columbia may not participate 
directly in congressional elections without becoming citizens of a state, or 
without an amendment to the Constitution, 

B. Retrocession of the District to Maryland 

The original District of Columbia was an area ten miles square 
composed of territory ceded to the national government by the states of 
Virginia and Maryland, Of this 100 square miles, approximately 30 
square miles came from Virginia (Alexandria County) and 70 from 
Maryland (Washington County). In 1846, at the earnest request of the 
residents of Alexandria County, Congress enacted legislation retroceding 
it to the Commonwealth, Therefore, what is thought of as the District 
of Columbia today includes only territory that was once part of 
Maryland. 

A favored alternative of some is to retrocede the District to 
Maryland. A reduced federal enclave, they say, could be preserved, 
generally including the areas immediately surrounding the Capitol, 
Supreme Court, and Library of Congress, the museums and federal office 
buildings adjacent to the Capitol Mall, the Jefferson, Lincoln and 
Vietnam Memorials, the Washington Monument, and the White House 


“indeed, “[a]ll during the I9th century and into the 20th, American citizens left their 
States of residence and migrated into new lands, which were subject to the jurisdiction 
of the United States but were in no State. As migration into those areas increased they 
were organized into territories but at no time did those American citizens elect voting 
Members of Congress. Not until their territory was admitted as a State did they have 
that representation .... There was no widespread belief that the people in the 
territories were discriminated against because they had no direct voting representation 
in Congress,” 1973 Senate Hearings, supra note 28, at 66*67 (minority views of Rep. 
Edward Hutchinson), 

^^Se.e Act of July 19, 1846, Ch. 35, 9 StaL 35, Alexandria’s pleas for retrocession began 
early in the Nineteenth Century, as the city’s prosperity declined. In 1840 certain 
Alexandria residents began to seek support for a retrocession and, after several years, 
succeeded in obtaining the approval of the Virginia General Assembly. In an act passed 
on Febcuarv 3*, 1846. the Assembly agreed to accept the county of Alexandria back into 
the Old Dominion upon the approval of Congress. See Virginia Act of February 3, 
i 846, Ch. 64. Five months later Congress passed an act retroceding the area to Virginia, 
provided that a majority of the electorate of the county accepted the provisions of the 
act. 763 residents of Alexandria County voted to rejoin Virginia and 222 voted to 
remain in the District. See Green, supra note 9, at 173-74, 


16 



280 


with its attendant executive office buildings.®’ Current residents of the 
District would become citizens of Maryland, and would then vote for 
Senators and Representatives from that state. This resolution, argue its 
supporters, would allow District residents a full and equal voice in 
national affairs, and would preserve the constitutional mandate of the 
District Clause that the seat of government remain under the exclusive 
jurisdiction of Congress — a “constitutionally elegant solution” for which 
there is already a precedent.®* 

Theoretically, it is argued, retrocession could be accomplished 
without an amendment to the Constitution,®’ as was the retrocession in 
1846 of part of the original District to Virginia. Since Virginia’s consent 
was secured in 1846, it is assumed that Maryland’s agreement would be 
necessary today. In the event that Maryland lacked enthusiasm for the 
scheme, an amendment could still conceivably be adopted, because 
Maryland would not have to be among the three-fourths of the states 
ratifying the measure.’® 

The advantages of retrocession, however, are more apparent than 
real. Whether or not Maryland’s consent would be legally required, as a 
practical political matter her agreement to any such plan would be 
needed. Moreover, such a scheme would not pass constitutional muster 
in the absence of an amendment to the Constitution. This is because (1) it 
is not at all clear that Congress has the power to relinquish its authority 
over the District, even if a “national capital service area” were retained; 
and, (2) we believe that the passage of the Twenty-third Amendment has 
given additional constitutional recognition to the District of Columbia, 


^’Thi.s has generally been the area reserved as a “national capital service area” in both 
retrocession and District statehood plans. Sec District of Columbia Representation in 
Congress: Hearings on S.J. 65 Before the Subcommittee on the ConstUulion of the Senate 
Committee on the Judiciary, 95th Cong., 2d Sess. 211 (1978) [hereinafter ]978 Senate 
Hearings]-, H.R. 51, 99th Cong., 1st Sess. (1986) (A Bill to Provide for the Admis.sion of 
the State of New Columbia into the Union). 

^^See Best, supra note 44, at 77. 

^‘^Representation for the District of Columbia: Hearings on Proposed Constitutional 
Amenament to Provide for Pail Congressional Jltprcaentotic-n for the District of 
Columbia Before the Subcommittee on Civil and Constitutional Rights of the House 
Committee on the Judiciary, 95th Cong., 1st Sess, 37 (1977) (statement of Rep. 
Thornton) [hereinafter J977 House Hearings], 

^^See Best, supra note 44, at 79-80. 
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1. The District Clause Appears to Provide No Authority for 
Retrocession 

Retrocession is grounded upon the assumption that Congress may 
relinquish its authority over part of the federal district, retaining for itself 
only the major federal monuments and buildings, and the surrounding 
parkland, consistent with the District Clause. It is not at all clear, 
however, that the Constitution allows Congress that power. Article I, 
section 8, clause 17 provides that Congress shall have the power; 

To exercise exclusive Legislation in all Cases whatsoever, over 
such District (not exceeding ten Miles square) as may by 
Cession of Particular States and the Acceptance of Congress, 
become the Seat of the Government of the United States, and 
to exercise like Authority over all Places purchased by the 
Consent of the Legislature of the State in which the Same shall 
be, for the Erection of Forts, Magazines, Arsenals, dock- 
yards, and other needful Buildings.’' 

Congress is here given exclusive jurisdiction over the district which was 
to “become the seat of government of the United States,” not merely over 
the seat of government, wherever that might happen to be. Clearly, the 
district chosen could not exceed ten miles square,’^ but, under the 
language of the clause, once the cession was made and this “district” 
became the seat of government, the authority of Congress over its size 
and location seems to have been exhausted. The district which became 


’'U.S. Const, art. I, § 8, d, 17. 

’’The phrase “not exceeding ten Miles square” has been cited as giving Congress the 
authority to alter the size of the District at will, or even to change the site of the seat of 
government. 5'ee 1978 Senate Hearings, supra noted?, at 191 (views of Hilda M. Mason, 
District of Columbia councilmember-at-Iarge). However, as found in the text, this 
language was merely a limit upon the size of the original cession. Many feared that, 
since it would be under the jurisdiction of no state, the District might become a haven 
for miscreants or the recruiting ground whence federal armies could be raised to subdue 
the states and put an end to republican liberty. During the debates over the 
Constitution’s ratification, one Georgian argued that the district should be confined to 
five miles square, as "a larger extent might be rnade a nursery out of which legions may 
be dragged to subject us to unlimited Slavery, like ancient Rome." Ratiftcation 
Documents - Del, N.J., Ga. & Conn., supra note 13, at 240. Congress chose to exercise 
its authority under the District Clause to the fullest extent, and accepted the full ten 
mites square. Once the cession was made, the site accepted by Congress, and the 
permanent seat of government established, it appears that the boundaries of the District 
were finally fixed, 
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the seat of government is the District of Columbia. The Constitution 
appears to leave Congress no authority to redefine the District’s 
boundaries, absent an amendment granting it that power. As Attorney 
General Robert F. Kennedy stated in 1963, commenting on a bill that 
would have retroceded the District to Maryland, ‘‘[wjhile Congress’ 
power to legislate for the District is a continuing power, its power to 
create the District by acceptance of cession contemplates a single act. 
The Constitution makes no provision for revocation of the act of 
acceptance, or for retrocession. In this respect the provisions of Art. I, 
Sec. 3, cl. 17 are comparable to the provisions of Art. IV, Sec. 3 which 
empower Congress to admit new states but make no provision for the 
secession or expulsion of a state.” It follows that, an amendment to the 
Constitution would be needed before any part of the District of Columbia 
could be returned irrevocably to Maryland. 


”WhiIe it has occasionally been assumed that Congress could remove the seat of 
government if it chose, this does not seem to be the import of the constitutional 
language. Undoubtedly Congress could, should circumstances require, convene else^ 
where on a temporary basis. (Even so, at the two points in our history when such a 
removal might have been justified on the grounds of military necessity, at the beginning 
of the Civil War and after the city was burned by the British in 1814, Congress stayed 
put.) However, this is very different from removing the permanent seat of the national 
government. The District of Columbia, for better or worse, is the permanent seat of the 
Government of the United States. Short of an amendment to the Constitution, its 
character as a federal enclave under the exclusive jurisdiction of Congress may not be 
altered, or the permanent seat of government removed. 

Indeed, the Carter Justice Department took the position that an amendment would be 
needed to effect retrocession. As Assistant Attorney General Patricia Wald stated while 
testifying in 1977 before the Subcommittee on Civil and Constitutional Rights of the 
House Judiciary Committee, ‘‘[tjhis option [retrocession of the District to Maryland] 
would also require a constitutional amendment, in our view, in view of the exclusive 
legislation clause.” See 197? House Hearings, supra note 69, at 127 (testimony of 
Patricia M. Wald, Assistant Attorney General, Office of Legislative Affairs), 
Appendix E. 

’^Letter and Memorandum of Attorney General Robert F. Kennedy to Hon. Basil 
Whitener, House Committee on the District of Columbia, Dec. 13, 1963, reprinted in 
Home Rule, Hearings on H.R. 141 Before Subcommittee No, 6 of the House Committee 
on the District of Columbia, 88th Cong., 1st Sess. 341, 345 (1964) [hereinafter Kennedy 
MsmorandumV S«£ J. 

Retrocession was, in fact, debated in Congress shortly after the seat of government was 
moved to the District. As Rep. Dennis of Maryland noted, “[t]he provision of the 
Constitution is imperative, and it is impossible by any act of ours to divest ourselves of 
the ultimate jurisdiction over the Territory.” See 12 Annals of Cong. 490 (1803). 
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The retrocession of former Alexandria County (present day Arling- 
ton County and much of the city of Alexandria) to Virginia some one- 
hundred and forty-one years ago does not provide constitutional support 
for the principle of retrocession. In fact, the constitutionality of 
retrocession has never been ruled on. Alexandria’s return to Virginia was 
not challenged until almost thirty years after the fact. In 1 846, “the war 
with Mexico was a far more engrossing matter.”^’ It was not until 1875, 
when a disgruntled Virginia taxpayer challenged a levy on his property, 
arguing that it was properly located in the District of Columbia, that the 
1846 retrocession was brought into question. However, in that case, 
styled Phillips v . Payne, the Supreme Court dodged the issue, reviewing 
the dire consequences that would follow a declaration that the retroces- 
sion was unconstitutional: “all laws of the State passed since the 
retrocession, as regards the county of Alexandria, were void; taxes have 
been illegally assessed and collected; the election of public officers, and 
the payment of their salaries, were without warrant of law; public 
accounts have been improperly settled; all sentences, judgments, and 
decrees of the courts were nullities, and those who carried them into 
execution are liable civilly, and perhaps criminally, according to the 
nature of what they have severally done.’’” The Court noted that 
Virginia was de facto in possession of the territory, and that the United 
States, and the English Common Law before it, had always recognized 
the doctrine of de facto rights in international and domestic public law. It 
concluded that plaintiff was “estopped” to “vicariously raise a question, 
nor force upon the parties to the compact an issue which neither of them 
desires to make. In this litigation we are constrained to regard the de 
facto condition of things which exists with reference to the county of 
Alexandria as conclusive of the rights of the parties before us.”’“ 


^*Green, supra note 9. at 174. 

’‘92 U.S. 130 (1875), 
at 133. 

at 134, In 1910, Hannis Taylor, author of "The Origin and Growth of the English 
Constitution/' as well as several other works on constitutional law, challenged the 
validity of the 1846 retrocession. He argued that, once the Maryland and Virginia 
cessions were accepted by Congress, its power to alter the size of the District was 
exhausted. He also maintained that the grants from Virginia, Maryland, and the local 
landowners to Congress were part of one transaction or compact, and that the act of 
retrocession among two of the parties, the United States and Virginia, had impaired the 
contract in violation of the Contract Clause. See R.P. Franchino, The Constitutionality 
of Home Rule & National Representation for the District of Columbia, 46 Geo. L.J, 207 
(1958), reprinted in 1973 Senate Hearings, supra note 28, at 81. 
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The validity of Alexandria’s return to Virginia need not be 
questioned. Neither Virginia nor the federal government has raised the 
issue. However, the Alexandria retrocession of 1846 should not be used 
as precedent for a further retrocession of the District of Columbia to 
Maryland today. The Court has yet to pass upon the constitutionality of 
retrocession as a principle, and its reluctance to face the question (first 
presented nearly 30 years after the fact), based more upon a parade of 
horribles than any constitutional analysis, indicates just how suspect is 
the proposition. 

2. The Twenty-third Amendment was Adopted With Reference to 
the District of Columbia 

The Twenty-third Amendment, adopted in 1961, gave additional 
constitutional recognition to the District of Columbia. This amendment 
provides that the "District constituting the seat of Government of the 
United States shall appoint in such manner as the Congress may direct” 
electors to participate in the Electoral College. The district referred to by 
this amendment is the District of Columbia as established pursuant to 
Article I, section 8, clause 17. Indeed, the committee report noted that 
the amendment “would . . . perpetuate recognition of the unique status 
of the District as the seat of Federal Government under the exclusive 
legislative control of Congress.”” Its avowed purpose was to provide 
these voting rights to “the citizens of the District of Columbia.” This, 
also, supports the conclusion that the District, once created, became a 
permanent juridical entity under the Constitution. 

In the alternative, the "District constituting the seat of Govern- 
ment” may refer to the District of Columbia as it existed at the 
amendment’s ratification, in 1961. At that time Title 4 of the United 
States Code provided that, “[a]ll that part of the territory of the United 
States included within the present limits of the District of Columbia shall 
be the permanent seat of government of the United States.” In either 


Indeed, in 1867 the ? louse of Representatives passed a bill, by a vote of 111-28, 
repealing the 1 846 Act on the stated ground that U was unconstitutional. The bill, 
however, was never reported out of the Senate Judiciary Committee. See 77 Cong, 
11 

’’^Granting Representation in the Electoral College to the District of Columbia, H.R. Rep. 
No, 1698, 86th Cong-, 2d Sess. 1, 3 (1960) [hereinafter House Report No, 1698], See 
Appendix H, 

®“Act of July 30, 1947, ch. 389, § I, 61 Stat. 641, 4 U.S.C. § 71 (1982). 
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case. Congress’ alteration of the size of the District either by retrocession 
or admission as a state would contradict the premise of the amendment ~ 
the existence of the District of Columbia as the constitutional seat of 
government. The House Report accompanying the amendment confirms 
this understanding, casting doubt upon any proposed retrocession plan, 
or plan to admit the District to the Union as a state. The Report states in 
pertinent part: 

It was suggested that, instead of a constitutional amendment 
to secure voting rights, the District be made either into a 
separate State or its land retroceded to the State of Maryland. 
Apart from the serious constitutional question which would be 
involved in the first part of this argument, any attempted 
divestiture by Congress of its exclusive authority over the 
District of Columbia by invocation of its powers to create new 
States would do violence to the basic constitutional principle 
which was adopted by the framers of the Constitution in 1787 
when they made provision for carving out the “seat of 
Government” from the States and set it aside as a permanent 
Federal district. They considered it imperative that the seat of 
Government be removed from any possible control by any 
State and the Constitution in Article I, section 8, clause 17 
specifically directs that the seat of Government remain under 
the exclusive legislative power of the Congress. This same 
reasoning applies to the argument that the land on which the 
District is now located be retroceded to the State of Mary- 
land." 

Thus, the framers of the Twenty-third Amendment specifically consid- 
ered and rejected as unconstitutional any attempt to retrocede the 
District of Columbia to Maryland, or to grant it statehood. 

For these reasons, we believe that a constitutional amendment 
would be needed to extinguish the Constitution’s permanent grant to 
Congress of exclusive legislative authority over the District of Columbia, 
whether through retroceding any portion of the District to Maryland or 
stternnting to admit any part of the District as a state. 


House Report No, 1698, supra note 79, at 2-3. 
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Finally, retroceding the District to Maryland, or admitting it as a 
state via statute (assuming the foregoing constitutional obstacles could be 
overcome), would dramatically alter the effect of the Twenty-third 
Amendment. All agree that a district of some size must be retained as the 
seat of the federal government. However, retaining a truncated federal 
enclave as the capital would lead to the absurd spectacle of a few 
hundred, perhaps a few dozen, people (including at least, the incumbent 
President and First Family) selecting three presidential electors, the same 
number each of six states is currently entitled to choose. As Attorney 
General Kennedy noted in his 1963 memorandum, “[i]t is inconceivable 
that Congress would have proposed, or the States would have ratified, a 
constitutional amendment which would confer three electoral votes on a 
District of Columbia which had a population of 75 families or which had 
no population at all.”®^ 

3. A Greatly Truncated Federal District Would be Unwise and 
Contrary to the Reasons Leading to the Creation of the District 
of Columbia 

For the foregoing reasons, a constitutional amendment would be 
required before retrocession could be accomplished. Such an amendment, 
however, would be unwise. The historical reasons that led the Founders 
to create a federal district could not be more clear, and a truncated 
federal enclave as the seat of government would hardly be adequate to 
the task they assigned to the District of Columbia. The phrase “such 
District ... as may . . . become the Seat of the Government of the 
United States,” contemplates more than a cluster of buildings, however 
grand, and their surrounding parks and gardens. Had this been the 
intent, compounds could have been constructed to house the Congress, 
over which it would have had exclusive authority, in any one of the 
Nation*s major cities. Indeed, at the time New York rebuilt its city hall 
in the hope and expectation that Congress would settle there. Like 
arrangements could have been made in Philadelphia, Princeton, Annapo- 
lis, Boston or Charleston. As Attorney General Kennedy stated in his 
1963 submission, commenting on a bill that would have retroceded the 
District to Maryland, retaining a small federal enclave “comprised 
primarily of parks and Federal buildings,” “[sluch a small enclave clearly 
does not meet the concept of the ’permanent seat of government’ which 


^^See Kennedy Memorandum, supra note 74, at 350. 


23 



287 


the framers held. Rather, they contemplated a Federal city, of substantial 
population and area, which would be the capital and a showplace of the 
new Nation.”®^ 

The Drafters, in fact, exhibited a clear understanding of the 
difference between public installations belonging to the United States and 
the seat of government. Had the Framers intended the seat of govern- 
ment to be merely another federal installation, the grant of exclusive 
legislative authority over the federal district would have been unneces- 
sary. The grant of authority over “Forts, Magazines, Arsenals, dock- 
yards, and other needful Buildings,” would have sufficed. As Assistant 
Attorney General Patricia M. Wald observed while testifying on the 
proposed 1978 District amendment, “we believe the syntax of the 
constitutional provision is such that the drafters meant for the District 
not to be located within the borders of any State. It would seem at odds 
with that intent to treat the seat of Government just like any other 
Federal facility in a State.”*"' In short, the creation of a new “federal 
town” was intended. As Senator Bayh pointed out in the debates on H.J. 
Res. 554, which became the proposed 1978 Amendment, “when our 
Founding Fathers established this as a capital city . . . they did not just 
establish a place that should be the Federal city and say this is where the 
Federal buildings are. But they envisioned this as a viable city, a capital 
city with people who work, have businesses, and have transportation 
lines, and homes. The essential establishment of the Nation’s Capital was 
not an establishment of the Nation’s Federal buildings but the Nation’s 
city.”®* 

Indeed, the minuscule federal service area generally allowed in 
proposals to retrocede the District’s territory to Maryland, or to grant it 
statehood, would be completely inadequate to meet the needs of the 
federal government. As Attorney General Kennedy noted in his 1963 
letter, with reference to a bill retroceding the District to Maryland, 
retaining a reduced federal enclave as the seat of government; 

The inadequacy, of the small area proposed to be retained by 

H.R. 5564, to meet the objectives of the framers and the 

inherent needs of our Federal system, is apparent. Thus, if 


‘^Id. at 347. 

^^Ses 1977 Nouse Hearings, supra note 69, at 126. 
“124 Cong. Rec, 26,383 (1978). See Appendix F. 
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H.R. 5564 were adopted, the Members of Congress, the heads 
of executive departments, and the employees of the legislative 
and executive branches, would have no alternative but to 
reside 'n the States of Maryland or Virginia [or the State of 
Columbia if statehood were granted]. They would be depen- 
dent on one or the other State for the means of transportation 
to and from their Federal offices. Even transportation between 
Federal offices would probably be controlled by Maryland [or 
Columbia], since separate taxicab and bus service for the new 
District of Columbia would probably not be physically or 
economically feasible. All the foreign embassies would be 
located in Maryland [Columbia], dependent on it for police 
protection, and subject to its zoning and other requirements 
.... The total inconsistency is evident between such a 
situation and the intention of the framers. 

An autonomous federal enclave was settled upon to assure Congress 
of authority over its immediate surroundings, to forever secure the 
independence of the federal government, avoiding the overweening 
influence of any one state, as well as to avoid interstate and sectional 
rivalries. All of these reasons are as valid today as they were in 1787. If 
the District were retroceded to Maryland, even though the major 
monuments remained under federal control, the capital city of the United 
States would be in a state. The intent of the Framers would be flouted 
and their wisdom ignored. 

C, Allowing the Residents of the District of Columbia to Vote in 

Maryland 

The third proposal suggests that the residents of the District of 
Columbia be allowed to vote in Maryland. They would vote in Maryland 
congressional elections, but would not become citizens of Maryland. The 
borders of the District of Columbia would remain intact. Rep. Ray 
Thornton of Arkansas advanced this proposal in 1977, as a means by 
which District residents could participate in congressional elections 
without the need of an amendment to the Constitution, and which would 
"not result in a loss of the special character of Washington, D.C., as our 
Nation’s Federal City.”*’ 


^^See Kennedy Memorandum, supra note 74, at 348. 

^^1977 House Hearings, supra note 69, at 36 (statement of Rep. Thornton). 
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Rep. Thornton argued that the Constitution does not specifically 
forbid voting representation in the Congress to District residents, but 
merely reserves such representation to the citizens of the states. Indeed, 
he pointed out, District residents voted in the Maryland congressional 
elections of 1800, before Congress took up residence in the District. 
Under this proposal, District residents could vote in congressional 
elections and be counted as Maryland residents for apportionment 
purposes. This solution would preserve the District as a federal enclave, 
but would allow its citizens voting representation in Congress, and, Rep. 
Thornton believed, could be achieved without the need of an amend- 
ment.*® Following the 1846 precedent, he argued, this “partial retroces- 
sion” could be accomplished by mere statute. The residents of other 
federal enclaves covered by Article I, section 8, clause 17, he pointed out, 
“may vote in the States where those reservations are located, and the 
constitutional provision being identical, there is no reason why District 
residents should not be accorded the same privilege.”*^ 

If this proposal were feasible, the District would indeed be 
preserved, and its residents would be able to participate in congressional 
elections. Maryland might not be enthusiastic, but her objections would 
be tempered with the gain of the District’s population for apportionment 
purposes, without the corresponding problems of an urban area the size 
of the city of Washington. At the present time, she could expect one 
addition to her delegation in the House of Representatives, from eight to 
nine. The Congress would, more or less, maintain its exclusive authority 
over the District, and the intent of the Founders would be, more or less, 
preserved. There are, however, several practical and legal problems with 
this proposition which cast doubt on the ability of Congress to implement 
such a proposal by mere legislation. 

It is true that residents of federal enclaves are generally entitled to 
vote in elections held in the states where the installation is located. The 
Supreme Court affirmed this right in Evans v. Cornman.^^ However, 
much more than a statute retroceding the “voting rights” of District 
residents to Maryland would be needed before they could vote in that 
state. The Court’s decision in Evans was grounded in the premise that the 
residents of federal enclaves may be, in practice, residents of the states in 


^^Id. at 37, 

■’°39S U.S. 419 (1970). 
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which the enclaves are located. In Evans, the residents of the National 
Institutes of Health (“NIH”), located in Montgomery County, Mary- 
land, challenged a decision to strike them from the county voting rolls. 
The NIH had originally been a federal installation not covered by the 
Article I, section 8, clause 17 grant of exclusive legislative authority. It 
was not until 1953 that Maryland agreed to cede exclusive jurisdiction 
over the enclave to the federal government. Accordingly, before that 
cession, residents of NIH had voted in Maryland elections, both state and 
national. They were indisputably citizens of Maryland. They continued 
to enjoy those rights after the cession until the mid-1960s. In 1963 the 
Maryland Court of Appeals, in Royer v. Board of Election Supervisors,^' 
ruled that residents of federal enclaves were not “residents of the State” 
under the Maryland Constitution, and therefore were not entitled to vote 
as Maryland citizens. NIH residents were dropped from the rolls based 
upon this decision. 

The Evans Court, however, took a different view. It noted that the 
NIH was within the geographical borders of Maryland, and that its 
residents were treated as residents of Maryland for census and congres- 
sional apportionment purposes. Relying on its previous decision in 
Howard v. Commissioners of Louisville,'*^ the Court held that the NIH 
did not cease to be a part of Maryland when exclusive jurisdiction was 
ceded to the federal government. Those living on the NIH grounds were, 
thus, still residents of Maryland. Accordingly, to deprive NIH residents 
of the voting rights enjoyed by other Maryland residents violated the 
Equal Protection Clause of the Fourteenth Amendment. Maryland’s 
contention, that NIH residents were not “primarily and substantially 
included in or affected by electoral decisions” in Maryland because of the 
federal government’s exclusive jurisdiction was rejected. The Court 
reasoned that NIH residents were not “sufficiently disinterested” to 
justify their disenfranchisement. It pointed out that Maryland law 
applied to the NIH grounds (although the criminal offenses defined by 
that law were prosecuted by federal authorities in federal courts), and 
that Congress has allowed Maryland, and the other states, to “levy and 
collect their income, gasoline, sales and use taxes — the major sources of 


’■231 Md, 561, 191 A.2d 446 (1963). 

”344 U.S. 624, 626-27 (1953). Here, the Court held that a federal enclave does not cease 
to be a part of the state where it is located when exclusive jurisdiction is ceded to the 
federal government. 
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State revenues — on federal enclaves. See 4 U.S.C. §§ 104-110.”’^ 
Maryland’s unemployment, workman’s compensation and auto licensing 
laws all applied to NIH residents, who were also “subject to the process 
and jurisdiction of [Maryland] state courts. The children of NIH 
residents attended Maryland schools. In effect, the Court concluded that 
NIH residents were treated as citizens of Maryland in most other 
respects by that state and could not, therefore, be constitutionally 
deprived of the vote. They participated in the poiity that is Maryiand, 
shouldering the obiigations, and could not, therefore, be deprived of the 
corresponding rights. 

This participation is iacking in the case of District residents. Article I, 
sections 2 and 3, limit membership in the House and Senate to individuals 
eiected by the people of the several states. The residents of NIH were found 
to be residents of Maryland, and could not be deprived of their right to vote 
merely because their homes were on a federal enclave; such was found to be 
a deprivation of equal protection. While it is true that District residents once 
voted in Maryland elections (until 1800), they cannot now fairly be 
described as residents of Maryland. The District, since its establishment, has 
not in any sense been a part of Maryland. The residents of the District of 
Columbia do not send their taxes to Annapolis, do not send their children to 
Maryland schools, and are not subject to the laws of Maryland within the 
District. They are not, as were NIH residents, “as concerned with State 
spending and taxing decisions as other Maryiand residents.”’’ The Evans 
Court did not decide that residents of federal enclaves are entitled to vote as 
citizens of the state in which the enclave is located, but that those individuals 
who could fairly be characterized as residents of the state, part of the state 
polity - citizens - could not be denied the vote consistent with the Equal 
Protection Clause. In doing so, it allowed for the possibility that residents of 
enclaves who could not fairly be characterized as citizens of the state, could 
be denied the vote. The Court noted that, “[wjhile it is true that federal 
enclaves are still subject to exclusive federal Jurisdiction and Congress could 
rejitrict as well as extend the powers of the States within their bounds 
[citation omitted] whether appellees are sufficiently disinterested in electoral 
decisions that they may be denied the vote depends on their actual interest 
today, not on what it may be sometime in the future.”” 


’’Evans, U.S. at 4Z4. 
”Id. 

”Jd. 

'“’Jd, 
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Thus, under Evans, it seems clear that District residents could 
constitutionally be denied voting rights in Maryland, as is now the case. 
Evans, of course, does not speak to the converse question -- when 
residents of federal enclaves may not constitutionally be permitted voting 
rights in a state. Its reasoning, however, may be instructive. Because 
District residents neither pay taxes in Maryland nor receive services from 
the state, their affiliation with Maryland may be constitutionally 
insufficient to support the exercise of voting rights in that state. 

The proposal also raises questions with respect to the Twenty-third 
Amendment. Under the Constitution, each state selects a number of 
presidential electors equal to the number of senators and representatives 
to which it is entitled. If District residents are allowed to vote in 
Maryland congressional elections, then Maryland’s House delegation, 
and its corresponding strength in the Electoral College, would reflect the 
combined population of Maryland and the District of Columbia. Voting 
in presidential elections is here directly tied to voting in congressional 
elections. Under the Twenty-third Amendment, however. District resi- 
dents are entitled to select their own presidential electors. They could 
hardly expect to be counted in determining the number of Maryland’s 
presidential electors, as well as forming the basis for the District’s 
electors under the Twenty-third Amendment. Indeed, the creation of a 
separate voting arrangement for District residents by the Twenty-third 
Amendment is a constitutional recognition that they are not part of the 
body politic of Maryland. Permitting the residents of the District of 
Columbia to vote as residents of Maryland would conflict with the 
Twenty-third Amendment and, thus, should be accomplished, if at all, by 
an amendment to the Constitution. Moreover, as a practical matter, in 
the absence of a constitutional amendment. District residents would be 
ineligible to run for congressional office. Under this arrangement. 
District residents would be able to vote in Maryland, but would not be 
Maryland residents. Article I, section 2, clause 2 and section 3, clause 3, 
however, require that Senators and Representatives must “when elected, 
be an Inhabitant of that State for which [they] shall be chosen.” 

However, whatever its legal and logistical defects, a constitutional 
amendment allowing District residents to participate in Maryland 
elections at least would have the practical virtue of avoiding many of the 
critical problems that militate against retrocession of the District itself to 
Maryland, or of granting the District statehood. Congress would keep 
control over the basic services needed to ensure the smooth operation of 
the federal government, and the residents of the District would be 
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included, at least for voting purposes, in what one scholar terms a 
“proper Madisonian society.” 

D. Treating the District “As if It Were a State” 

Recognizing the serious constitutional questions involved in grant- 
ing the District of Columbia direct participation in congressional 
elections under the Constitution as it now stands, the 95th Congress 
adopted an amendment which would have treated the District “as if it 
were a state” for purposes of representation in the House of Representa- 
tives and the Senate, as well as for participation in presidential elections 
and the constitutional amendment process. The Twenty-third Amend- 
ment would have been repealed. While this proposal was overwhelmingly 
rejected by the states, it did raise a potential question under Article V of 
the Constitution regarding the number of states needed for ratification of 
any such amendment. 

Article V details the procedures that must be followed in amending 
the Constitution, and provides that, in the normal case, a proposal must 
pass both houses of Congress by a two-thirds majority and be ratified by 
three-fourths of the states. Article V, however, contains the following 
proviso: “no State, without its Consent, shall be deprived of its equal 


’’The proposal read: 

That the following article is proposed as an amendment to the Constitution of the 
United States, which shall be valid to ail intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several States 
within seven years from the date of its submission by the Congress: 

Article 

Sec. I. For purposes of representation in the Congress, election of the President 
and Vice President, and article V of this Coastitution, the District constituting the seat 
of government of the United States shall be treated as though it were a State. 

Sec. 2, The exercise of the rights and powers conferred under this article shall be by 
the people of the District constituting the seat of government, and as shaii be provided 
by the Congress, 

Sec. 3, The twenty-third article of amendment to the Constitution of the United 
States is hereby repealed. 

Sec. 4. This article shall be inoperative, unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several States 
within seven years from the date of its submission. 

H.J. Res. 554, 95th Cong., Ist Sess. (1977). 
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Suffrage in the Senate.”®* Any state that had not voted to ratify the 
proposed 1978 Amendment would have been able to challenge the 
validity of the Amendment on the theory that the addition of two 
Senators from the District of Columbia, a non-state, could be said to 
deprive each state of its equal suffrage. 

This argument has been dismissed as an unimportant inconvenience 
by the supporters of direct District participation in congressional 
elections.” The addition of two senators from the District, they say, 
would no more deprive the states of their equal suffrage than the 
admission of any new state over the past two centuries has done. 
Originally, each state had two out of twenty-six votes in the Senate. 
Today, each state has merely two votes out of one hundred, but none has 
been deprived of its equal suffrage. The position was summed up by 
Senator Kennedy in his testimony before the Senate Judiciary Committee 
in 1973: “The meaning of Article V is clear — no single state may be 
given a larger number of Senators than any other State .... So long as 
the District of Columbia is represented in the Senate no more advanta- 
geously than any State, it cannot be said that representation for the 
District deprives any State of its equal suffrage in the Senate.”™ 

The Senator’s argument, while valid when applied to the admission 
of a new state, does not take account of the fact that the District of 
Columbia is not a state. Article I, section 3 provides that “[t]he Senate of 
the United States shall be composed of two Senators from each State . . . 
and each Senator shall have one vote.” The creation of an upper house 
in which the states would be equally represented, as opposed to the lower 
where seats were to be apportioned on the basis of population, was the 
result of the Great (Connecticut) Compromise. Each state, regardless of 


Article V also provides that no amendment prior to the year 1808 could have altered 
Article I, section 9, clause 1, forbidding congressional regulation of the slave trade 
before that year, and Article I, section 9, clause 4, forbidding direct taxes unless in 
proportion to the census. These restrictions on the amendment process have, of course, 
long since expired. Indeed, in 1913 the Sixteenth Amendment was ratified, amending 
Article I, section 9, clause 4, and allowing Congress to tax incomes without regard to 
any apportionment among the states or the census. 

e.g., 1973 Senate Hearings, supra note 28, at 13-14 (statement of Sen. Kennedy), 
See also Berns, Rome on the Potomac, Harpers, Jan, 1979, at 31-33, 

'“/rf. 

'"‘U.S. Const, art. I, § 3. 
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its size, was assured of an equal voice in the senior chamber. As the 
Federalist explains; 

The equality of representation in the senate is another point, 
which, being evidently the result of compromise between the 
opposite pretensions of the large and the small states, does not 
call for much discussion. If indeed it be right that among a 
people thoroughly incorporated into one nation, every district 
ought to have a proportional share in the government; and that 
among independent and sovereign states bound together by a 
simple league, the parties however unequal in size, ought to 
have an equal share in the common councils, it does not 
appear to be without some reason, that in a compound 
republic partaking both of the national and federal character, 
the government ought to be founded on a mixture of the 
principles of proportional and equal representation. 

Thus, “the equal vote allowed to each state, is at once a 
constitutional recognition of the portion of sovereignty remaining in the 
individual states, and an instrument for preserving that residuary 
sovereignty,” Federalism was here preserved. This compromise “made 
possible the Constitution of the United States and the establishment of a 
powerful American Union. Without [it] the [Constitutional] Convention, 
its nerves already strained to the breaking point, would have dis- 
solved.” 

The Founders, however, realized that later generations might 
tamper with their handiwork, and that the Compromise might be 
undone. At the Convention, Roger Sherman of Connecticut “expressed 
his fears that three fourths of the States might be brought to do things 
fatal to particular States, as abolishing them altogether or depriving them 
of their equality in the Senate."'" As a remedy, he suggested the 
following addition to Article V: “that no State shall without its consent 
be affected in its internal police, or deprived of its equality in the 
Senate.”'"^ When his motion was voted down, Sherman moved that 


""The Federalist No. 62, 416 (J. Madison) (J. Cooke ed. 1961), 

“"/d. at 417. 

"“B. Hendrick, Bulwark of the Republic; A Biography of the Constitution 84 (1937). 
""Aofer on the Federal Conventian, supra note 14, at 648. 

'’"•Id. at 649-650. 
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Article V be deleted altogether. This motion was also defeated, but 
Gouverneur Morris immediately proposed that the language, “that no 
State, without its consent shall be deprived of its equal suffrage in the 
Senate,” be added. This motion, according to Madison, “being dictated 
by the circulating murmurs of the small States was agreed to without 
debate, no one opposing it, or on the question, saying no.” Thus, the 
Senate was to be the guarantor of federalism, and Article V the guarantor 
of the Senate. Accordingly, the Senate is the only branch of government 
whose composition is protected by extraordinary constitutional amend- 
ment procedures. “The very fact that all of these other institutions and 
relationships [in the Constitution] can unquestionably be affected by 
ordinary constitutional amendments should lead us to take the Article V 
proviso very seriously.”'”® 

Although the District would have no more votes in the Senate than 
any other state, the problem is that the District of Columbia would be 
accorded representation in that body at all. Under Article I, section 3, 
only states may be represented in the Senate and the District of Columbia 
is not a state. Although Article V on its face does not appear to forbid 
amendment of Article I, section 3 by normal process, opponents could 
argue that an amendment to admit the District to the Senate violates the 
Article V proviso. The purpose of the last sentence of Article V is to 
ensure that the Senate remains as the guarantor of federalism, absent 
extraordinary constitutional amendment. Thus, states not consenting to 
an amendment allowing the District representation in the Senate could 
have argued that the amendment “necessarily dilut[ed] the influence of 
the states considered in the aggregate, in the Senate. The ’equal suffrage* 
of the accumulated states would be reduced by the proportion that non- 
states are represented in that body. As this occurs, ’equal suffrage’ of the 
individual state must also be reduced.”"” In short, instead of lOO/lOOths 
of the total representation in the Senate, the several states’ share would 
be reduced to 100/102nd. While we are not prepared to express an 
opinion on the ultimate success of such an argument, we believe that it 
must be taken seriously. 

Several other problems were identified with the proposed amend- 
ment, the most basic being that exclusive congressional authority over 


at 650. 

supra note 44, at 48, 
'“‘’Hatch, supra note 45, at 517. 
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the District would have led to problematic and unintended results if it 
were treated as a state. Article V, for instance, requires that as part of the 
amending process three-fourths of the state legislatures (or conventions 
in three-fourths of the states called by Congress), must ratify any 
proposed amendment before it becomes part of the Constitution. 
Congress, however, is the District’s ultimate legislature. The 1978 
Amendment did not purport to change the language of the District 
Clause, which grants to Congress the power to “exercise exclusive 
Legislation in all Cases whatsoever” over the District. Congress 
would, therefore, have been allowed direct participation in the ratifica- 
tion of proposed amendments. Article V, however, restricts the role of 
Congress in the amending process to proposing amendments, and to 
determining whether they shall be transmitted to the state legislatures or 
to ratification conventions in each of the states. 

Congress could, of course, have attempted to delegate this authority 
to a District council of some sort, but any such body would still have 
been ultimately answerable to Congress, not to the people of the District. 
The residents of the District of Columbia, therefore, would not have had 
an equal voice in the amendment process, a process in which Congress 
would have been awarded a new and entirely unintended role,'" 
Treating the District as a state for purposes of Article V would simply 
not solve this problem. 

Finally, it was pointed out that the proposed amendment might 
have been interpreted to grant to District residents rights superior to 
those enjoyed by the citizens of the states. The proposal provided that the 
rights conferred by the amendment would be exercised “by the people of 
the District constituting the seat of government.”"^ In allowing the 
direct election of members of the House of Representatives and of the 
Senate, the identical language is used in the Constitution. Article I, 
section 2 provides that members of the House shall be “chosen every 
second Year by the People of the several States.” The Seventeenth 
Amendment provides that the Senate “shall be composed of two Senators 


"°U.S. Const, art. I, § 8, cl. 17. Indeed, the Twenty-third Amendment reinforces this role 
for Congress in granting that body the authority to direct the manner in which District 
presidential electors are appointed. This is a responsibility reserved by Article II to the 
state legislatures. Sea U.S. Const, art. II, § 1, cl. 2.; Best, supra note 44, at 27. 

"‘See Best, supra note 44, at 27-28. 

Res. 554, 95th Cong., 1st Se,ss. (1977). See supra p, 30 n.97. 
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from each state elected by the people thereof.” The use of the phrase, “by 
the people,” in the 1978 Amendment could, thus, have been construed to 
give District residents the right to vote directly on the ratification of 
amendments to the Constitution. The citizens of none of the states enjoy 
such a direct voice in this process, since Article V requires that proposed 
amendments be passed upon by the state legislatures, or by special 
ratifying conventions. Like questions were raised regarding the 
proposal’s effect upon the presidential selection process, and the 
possibility that it could be construed to give District residents the right to 
vote directly for President, and not through the Electoral College.^''' 

IV. Statehood for the District of Columbia 

Since little enthusiasm has been shown for making the District into 
a quasi-state in the state houses, efforts have now shifted towards 
granting the District full statehood. Statehood proponents are quick to 
assert that this expedient would not require an amendment. The District, 
they say, could be admitted to the Union by simple statute as other states 
have been. Article IV, section 3 merely states that “[n]ew states may be 
admitted by the Congress into this Union.” By this device, the District 
of Columbia would be entitled to a delegation in the Congres.s without 
the permission heretofore withheld by the several states. 

It is true that, in the past, states have been admitted to the Union 
through the device of simple legislation. Ordinarily, statehood has been 
achieved through a progression of territorial status, referendum or other 
means to determine if the population desires statehood, and then the 
passing of an enabling act or acts allowing the proposed state to draft a 
constitution to be submitted for congressional approval. Once the 
proposed state constitution is approved by both Congress and the 
territorial residents, the territory is declared a state by statute or joint 
resolution, signed by the President."^ 


Hawko V. Smith, 253 U.S. 221 (1920) (popular vote rererendum procedure adopted 
in state constitution may not be applied to the ratification of amendments to the federal 
Constitution, which is limited to state legislatures or ratifying conventions). 

"■'5c’e Be.st, supra note 44, at 39. 

"'U-S. Con.st. art. IV, § 3, cl. 1. 

P. Sheridan, Thti Library of Congress, Congressional Research Service • Policy Issues 
in the Admission of Certain States into the Union: A Brief Analysis, reprinted in 1978 
Senate Hearings, .supra note 67, at 386 [hereinafter Sheridan]. 
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This process has, of course, varied considerably over the years. Not 
all states have been admitted through the device of an enabling act In 
several cases, a mere act of admission has been employed. In seven 
instances the so called “Tennessee Plan” was adopted. Under this 
program the territory seeking statehood, following the lead of the 
Volunteer State, drafted a constitution, elected senators and representa- 
tives, and sent them to Washington. These delegations have never been 
seated in the Congress before actual statehood, but it is thought that this 
procedure has considerably expedited admission.*'^ 

However, for reasons that will be set forth below, statehood for the 
District of Columbia cannot be so easily achieved. A constitutional 
amendment would be required. 

As discussed above (pp. 18-25), Congress does not appear to have 
the power to relinquish the plenary legislative authority granted it by 
Article I over the district which has become the seat of government. The 
provision requiring that the District be no more than ten miles square 
was merely a limit on the size of the original cession from the states. It 
does not purport to grant Congress the authority to reduce the size of the 
area constituting the seat of government at will. Moreover, the Twenty- 
third Amendment recognized that the District of Columbia is a unique 
juridical entity in the American commonwealth. Therefore, even if a 
smaller federal district were retained by Congress, the Constitution 
would have to be amended before the District of Columbia can be 
admitted as a state. 


The admission of new states has almost always been a politically sensitive issue. 
Prior to the Civil War the precarious balance between the Northern and Southern 
states was maintained by a tacit policy of dual admissions - one slave and one free 
state at a time. Later in the century, other reasons were advanced in opposition to the 
admission of new states. Statehood for Wyoming was opposed because, among other 
things, the state provided political equality to women. The admission of Utah was 
delayed because of the practice of polygamy by members of the Mormon Church, and 
because the territory lacked a genuine two party system. New Mexico's admission was 
opposed because its character was perceived to be insufOciently American, based upon 
its Hispanic heritage and the widespread use of the Spanish language. Hawaiian 
statehood was opposed by some because its residents were largely of Asian extraction, 
and because of widespread communist influence perceived in the territory’s largest 
union, the International Longshoreman’s and Warehouseman’s Union, At the time 
Hawaii was also predominantly Republican and "the Democrats refused to vote For its 
admission unless Alaska, a Democratic stronghold, was granted statehood also.” Id. at 
386 - 90 . 
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The Department of Justice has long taken the position that an 
amendment is necessary to grant statehood to the District of Columbia. 
In 1978 Assistant Attorney General John M. Harmon spoke to this very 
issue while testifying on behalf of the Carter Administration. He noted 
that: 


If admitted to the Union as a State, the District of 
Columbia would be on an equal footing with the other States 
with respect to matters of local government. 

We do not believe that the power of Congress vested by 
Article I, section 8, clause 17 of the Constitution to exercise 
plenary legislative jurisdiction over the District could be thus 
permanently abrogated by a simple majority vote of both 
Houses of Congress. That could only be accomplished, in our 
view, by a constitutional amendment."® 

He concluded that, “it was the intent of the Framers that the actual 
seat of the Federal Government, as opposed to its other installations, be 
outside any State and independent of the cooperation and consent of the 
State authorities .... If these reasons have lost validity, the appropriate 
response would be to provide statehood for the District by constitutional 
amendment rather than to ignore the Framers’ intentions.”"’ 

As discussed above in connection with retrocession plans (pp. 
21-23), granting statehood to the District by legislation alone also raises 
serious questions with respect to the Twenty-third Amendment. 

The serious constitutional questions raised by District statehood 
proposals have been recognized by many others over the years. Members 
of both parties, conservatives and liberals, politicians and academicians, 
have opposed the measure. In 1978, for instance. Senator Edward 
Kennedy dismissed what he called “the statehood fallacy,” and categori- 
cally stated that, “[t]he District is neither a city nor a State. In fact, 
statehood may well be an impossible alternative, given the practical and 
constitutional questions involved in changing the historical status of the 


Senate Hearings, supra note 67, at 17 (statement of Assistant Attorney General 
John M. Harmon, Office of Legal Counsel). See Appendix D. 

"’/it. at 18. 
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Nation’s Capital.” A pamphlet entitled “Democracy Denied”, circu- 
lated in support of the 1978 Amendment (and fully endorsed by District 
Delegate Walter E. Fauntroy), plainly acknowledged that granting 
statehood to the District of Columbia “would defeat the purpose of 
having a federal city, i.e., the creation of a district over which the 
Congress would have exclusive control. (Article I, Section 8, clause 17 of 
the Constitution.)”'^^ That pamphlet also recognized that statehood 
“presents a troublesome problem with the 23rd Amendment if the federal 
district were to be wiped out by legislation.”'^^ Indeed, Delegate 
Fauntroy has opposed statehood for the District in the past, correctly 
pointing out that “this would be in direct defiance of the prescriptions of 
the Founding Fathers.” 

As the House Committee Report on the joint resolution that 
ultimately became the Twenty-third Amendment stated: 

Apart from the serious constitutional question which would be 
involved . . . any attempted divestiture by the Congress of its 
exclusive authority over the District of Columbia by invoca- 
tion of its powers to create new States would do violence to the 
basic constitutional principle which was adopted by the 
framers of the Constitution in 1787 when they made provision 


at 8-9 (testimony of Sen. Kennedy). See Appendix C. As Senator Mathias of 
Maryland stated, “‘[i)t is not a Stale; it will not be a Stale; it should not be a State.” Id. 
at 41 (testimony of Sen, Mathias). 

““‘/t Simple Case of Democracy Denied: A Statement of Why it is Undemocratic and 
Contrary to the Intent of the Constiuition for the Residents of the District of Columbia to 
Remain Disenfranchised, reprinted in 1978 Senate Hearings, supra note 67, at 113 
(hereinafter Democracy Denied]. See Appendix A. 

^^-fd. at 114. 

‘‘•’W. Fauntroy, Viewpoints; Voting Rights for D.C., Board of Trade News, Jan., 1978, 
reprinted in 1978 Senate Hearings, supra note 67, at 189. See Appendix B. See also 
1977 House Hearings, supra note 69, at 122 (statement of Professor Stephen A. 
Saitzburg) ("Keeping the Capital a federal enclave preserves something important to 
our government. The number of federal installations in the District, the location of the 
tb'Z White. Ho'ise, the veey Idea, of a ‘center' Cor the nation Rug,gcst 
that it would be wrong to entrust complete power over the District to any State, 
whether if be Maryland by retrocession or a new State called ‘Columbia’ or something 
like it by amendment. No State should have responsibility for and control over the 
critical parts of the Federal power structure.”). 
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for carving out the “seat of government” from the States and 
set it aside as a permanent Federal district, 

Even apart from the numerous constitutional problems with 
District statehood, there remain virtually insurmountable practical 
problems. The operations of the federal government sprawl over the 
District of Columbia. Relatively few of those installations are located 
along the Capitol Mall, the area casually proposed as a reduced federal 
enclave. As Assistant Attorney General Harmon pointed out in 1978, in 
actuality, “[a]ny concentrated ’Federal enclave’ would be very difficult to 
circumscribe and would have to be geographically fragmented. This 
would give rise to complex arrangements for sewers, police and fire 
protection, and other services.” Reserving these areas to the federal 
government would, thus, create monumental practical problems with 
respect to basic services and, "it is questionable whether such a 
geographical entity could fairly be characterized as a single District at 


At the same time, the new "state” would be honeycombed with 
federal installations, its territory fragmented by competing jurisdictions. 
As Assistant Attorney General Wald asked while testifying on the 
proposed 1978 District amendment, “[wjould the remaining non-Federal 
area constitute in any real sense a geographically homogeneous entity 
that justifies statehood?”'^’ While not directly responding, she noted 
that, "legitimate questions might be raised as to the political wisdom and 
sincerity of a Congressional enactment which attempted in effect to 
Balkanize the District so as to create a new State by building it around 
Federal land and installations.”^^*' 

It was for these very reasons that former Mayor Washington 
expressed doubts about statehood for the District. In 1975 he commented 
that the city of Washington is "so physically, and economically and 


Hauss Report 1698, supra note 79, at 2. 

1978 Senate Hearings, supra note 67, at 17 (testimony of Assistant Attorney General 
John M. Harmon), Appendix D. See also 1977 House Hearings, supra note 69, at 126 
(testimony of Assistant Attorney General Patricio M. Wald), Appendix E. 

126 ^ 97 ^ Hearings, supra note 67, at 17-18 (testimony of Assistant Attorney 

General John M. Harmon). 

'‘’’1977 House Hearings, supra note 69, at 126 (testimony of Assistant Attorney Genera! 

Patricia M, Wald). 

'‘*ld. 
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socially bound together that I would have problems with statehood in 
terras of exacting from it some enclaves, or little enclaves all around the 
city. Ultimately, it seems to me, that would erode the very fabric of the 
city itself, and the viability of the city.”'^® 

Thus, we believe that, before the District of Columbia may be 
admitted to the Union as a state, an amendment to the Constitution 
would be necessary. Even that step, however, would be undesirable, 
unwise, and insufficient to create a workable arrangement for District 
statehood. The defects in District statehood plans recognized and 
articulated in 1978 have not changed. The fact that the states have 
rejected the District voting amendment offers no sound reason to now 
grant statehood to the Nation’s capital. The measure is no more 
desirable, nor less constitutionally suspect, today than it was a decade 
ago. 


A. Common Arguments in Favor of Statehood 

The common arguments in favor of statehood for the District of 
Columbia can be grouped into three basic categories: (1) District 
disenfranchisement is inconsistent with majoritarian democracy; (2) the 
size of the District’s population and their contributions to the Nation 
justify national representation; and (3) all other nations grant the 
residents of their capital cities the right to vote. None of these arguments 
offer a compelling reason to grant statehood to the District of Columbia. 

1 . Disenfranchisement 

The most obvious argument in favor of statehood for the District of 
Columbia is that the present system is “a simple case of democracy 
denied.” The residents of the District of Columbia are citizens of the 
United States, they "are taxed and carry the same burdens of citizenship 
as all other Americans, yet they have no representation whatsoever in the 
Senate, and one ’non-voting’ delegate in the House of Representa- 
tives.” This circumstance, it is argued, is inconsistent with majoritari- 
an democracy. The United States, however, is not a pure majoritarian 


of i'fto UlJlTiDt of CoJumbio in Congress: Hearings on H.J. Res, 2S0 
Before the Subcommittee on Civil and Constitutional Rights of the House Committee on 
the Judiciary, 94th Cong,, 1st Sess. 29 (1973) (testimony of Mayor Walter E. 
Washington) [hereinafter 1975 House Heatings]. See Appendix G. 

Democracy Denied, supra note 121, at 97. 
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democracy; it is a federal democratic republic. The Founders consciously 
rejected majoritarian democracy. Pure democracy, as Madison wrote: 

can admit of no cure for the mischiefs of faction. A common 
passion or interest will, in almost every case, be felt by a 
majority of the whole; a communication and concert results 
from the form of Government itself; and there is nothing to 
check the inducements to sacrifice the weaker party, or an 
obnoxious individual. Hence it is, that such Democracies have 
ever been spectacles of turbulence and contention; have ever 
been found incompatible with personal security, or the rights 
of property; and have in general been as short in their lives, as 
they have been violent in their deaths. 

To avoid these results, a federal system was adopted. Power was 
dispersed among competing sovereignties and the functions of govern- 
ment were divided under our Constitution. While ultimately drawn from 
the people, power was placed in the hands of various representative 
bodies and individuals with the expectation that each would restrain the 
others. In short, the federal system was a compromise between the 
principles of pure democracy and the absolute need to secure individual 
liberties and minority rights. The District of Columbia is an integral part 
of this compromise, designed to safeguard the independence of the rival 
sovereignties. 

Concomitantly, there are many different levels of rights in our 
society. Residents of U.S. possessions abroad enjoy the protections of 
their civil rights under the Constitution - the residents of Puerto Rico 
and Guam are, in fact, U.S. citizens - but they have no vote in federal 
elections. Aliens, again, have basic civil rights, but not all - For instance, 
they may not vote. Indeed, the residents of every state, other than the 
original thirteen, were unable to vote in national elections until their 
territory was admitted to the Union as a state. The Founders of our 
republic saw fit to require United States citizenship and state citizenship, 
full responsibility in both of the competing sovereignties, before the 
complete panoply of rights available under our Constitution may be 
enjoyed. 


’'‘The Federalist No. 10, 61 (J. Madison) (J. Cooke ed, 1961). 


41 



305 


The residents of the District enjoy all of the rights of other citizens, 
save the right to vote for an individual delegation in Congress. In 
exchange for the benefits of living in the “metropolis of a great and noble 
republic” they have given up this right. Instead, they are represented 
by the entire Congress, "their rights [are] under the immediate protection 
of the representatives of the whole Union." 

The disenfranchisement of District residents was not, as some 
would have it, an oversight. The Founders knew what they were 
about, and, in fact, not all agreed that the residents of the seat of 
government should be disenfranchised. At the New York ratifying 
convention Thomas Tredwell complained that, "[t]he plan of tht federal 
city, sir, departs from every principle of freedom, as far as the distance of 
the two polar stars from each other; for, subjecting the inhabitants of 
that district to the exclusive legislation of Congress, in whose appoint- 
ment they have no share or vote, is laying a foundation on which may be 
erected as complete a tyranny as can be found in the Eastern world.” 
Direct congressional representation for District residents was actually 
proposed at that convention by no less than Alexander Hamilton. He 
suggested that the District Clause be amended to provide: 

That When the Number of Persons in the District of Territory 
to be laid out for the Seat of the Government of the United 
States, shall according to the Rule for the Apportionment of 

Representatives and direct Taxes Amount to such District 

shall cease to be parcel of the State granting the Same, and 


’’•'Sucli trade-offs are well accepted under our system of government. For instance, as the 
price of federal employment, federal civil servants must surrender many of their basic 
political rights under the Hatch Act. Act of Aug. 2, 1939, 53 Stat. 1147. With a few 
exceptions, for example, employees of the executive branch may not take an active role 
in partisan political campaigns. See 5 U.S.C. § 7324(a) (1982). 

*•”3 J. Story, Caminentaiies on the Constitution §§ 1212-22 (1833), reprinted in 3 The 
Founder's ConstUuiion 236 (P. Kurland & R. Lerner eds. 1987) [hereinafter Story]. 

Statehood for the District of Columbia: hearings on H.R. 2861 Before the 
Subcommittee on Fiscal Affairs & Health of the House Committee on the District of 
Columbia, 98th Cong., 2d Sess. 28 (1984) (statement of Del. Fauntroy) [hereinafter 
1984 House Hearings], 

’”2 Elliot's Debates in the Several State Conventions on the Adoption of the Constilulian 
402, reprinted in 3 The Founder's Constitution 225 (P. Kurland Sc R. Lerner eds. 1987) 
[hereinafter Elliot's Debates]. 
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Provision shall be made by Congress for their having a District 
Representation in that Body.’’* 

Hamilton’s motion, however, was rejected. 

Madison responded to criticism such as Tredwell’s in Federalist No. 
43. He wrote that: 

The extent of this federal district is sufficiently circumscribed 
to satisfy every jealousy of an opposite nature. And as it is to 
be appropriated to this use with the consent of the State ceding 
it; as the State will no doubt provide in the compact for the 
rights, and the consent of the citizens inhabiting it; as the 
inhabitants will find sufficient inducements of interest to 
become willing parties to the cession; as they will have had 
their voice in the election of the Government which is to exercise 
authority over them; as a municipal Legislature for local 
purposes, derived from their own suffrages, will of course be 
allowed them; and as the authority of the Legislature of the 
State, and of the inhabitants of the ceded part of it, to concur 
in the cession, will be derived from the whole people of the 
State, in their adoption of the Constitution, every imaginable 
objection seems to be obviated. (Emphasis added.) 

The meaning of Federalist No. 43 has long been debated. Propo- 
nents of direct participation in congressional elections for the District of 
Columbia point to the language “as they will have had their voice in the 
election of the Government which is to exercise authority over them” in 
support of their case. Madison, they say, could not have meant that 
only the first generation of District residents will have had a vote with 
respect to their destiny. However, this is the plain meaning of the 
language Madison uses. Madison speaks in the past tense, “they will have 
had their voice.” If he meant that District residents would have a 
continuing voice in the national government, the proper language would 


The Papers of Alexander Hamilton 189-90 (H. Syrett ed. 1962) Ihereinafter Hamilton 
Papers]. 

'^’Ttie Federalist No. 43, 289 (J. Madison) (J. Cooke ed. 1961) [hereinafter Federalist No. 
43). 

^^^See Democracy Denied, supra note 121, at 104-05; 7977 House Hearings, supra note 69, 
at 105 (statement of Sen. Kennedy). 
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have been “they will have their voice.” The principle that the acts of 
one generation may bind another was well known to the Drafters. It was 
consistent with the Seventeenth and Eighteenth Century social contract 
theories with which they were imbued. Madison clearly expressed his 
thoughts on the subject in a letter to Jefferson, rebutting Jefferson’s “the 
Earth belongs to the living” precept. He wrote that; 

If the earth be the gift of nature to the living their title can 
extend to the earth in its natural State only. The improvements 
made by the dead form a eharge against the living who take 
the benefit of them. This charge can no otherwise be satisfyed 
than by executing the will of the dead accompanying the 
improvements. 

District residents, as Madison wrote, had their voice in the creation of 
the government that was to rule them at the time of the ratification of the 
Constitution, and the cession of the territory, through their elected 
representatives. The acts of these representatives are binding upon 
District residents so long as they wish to enjoy the “improvements” 
bequeathed them by that generation -- the national capital. 

It is also argued, based on Federalist No. 43, that the Founders 
assumed that the ceding states would provide for the rights of the citizens 
to be transferred from their jurisdiction to that of the national 
government, but that the states failed in this obligation. Congress would, 
according to this theory, be justified in now correcting this supposed 
dereliction. In fact, both Virginia and Maryland took care in their 
respective acts of cession to secure those rights they perceived to be 
endangered by the cession. The Virginia act of cession provides that 
“nothing herein contained, shall be construed to vest in the United 


‘■“Best, supra note 44, at 19-20. 

13 Madison Papers, supra note 8, at 19. 

‘■‘^As early as 1813 the Virginia Supreme Court adopted a representational rationale, in 
Cuslis V. Lane, 11 Va. (3 Munf.) 579 (1813). There, the Court declined to extend voting 
privileges in Virginia to an individual who resided in then Alexandria County. It 
recited the various acts by which the area was ceded to the federal government by 
Virginia and concluded that, “[t]o oil these acts the appellant, by his representatives, 
was a party. Vic has therefore, no reason to complain that he has been cut ol7 from tVic 
dominion of Virginia, in consideration of, perhaps, adequate advantages. That he is no 
longer within the jurisdiction of the commonwealth of Virginia, is manifest from this 
consideration, that Congress are vested, by the constitution, with exclusive power of 
legislation over the territory in question.” Id, at 591. 
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2. Population and Contribution to the Nation 

It is often asserted that the District of Columbia has a population 
larger than that of several states, and that because residents of the 
District pay their taxes, obey the laws, and go to war at the behest of the 
federal government, they have the right to a direct participation in 
congressional elections. However, population alone is not, and has never 
been, the only criteria for statehood. There has always, effectively, been a 
minimum population required before statehood may be considered (a 
territory must have sufficient resources both to support a state govern- 
ment and bear its fair share of the federal burden), but population alone 
has never been sufficient. If population were the criteria, then there are 
fifteen other cities with a better claim to statehood than Washington. 
New York, Los Angeles and Chicago with their millions certainly have a 
more compelling case than the District of Columbia. While these urban 
giants are currently represented in the House, they must share their 
Senators with out-state areas whose interests, needs and sympathies are 
often vastly different, and even diametrically opposed, to their own. 
Conversely, there are many regions of the nation which, to some extent 
justifiably, feel that they are not fully represented in the Congress 
because they must share their delegations with much more powerful 
metropolitan areas. Witness upstate New York and downstate Illinois. 

The District’s cry of “no taxation without representation” is also 
unpersuasive. The District is hardly in the position of the American 
Colonies two-hundred years ago. Its residents pay only those taxes paid 
by all other citizens of the United States. They are not the victims of a far 
off imperial power, imposing taxes selectively as a means of economic 
exploitation. In return, the District receives five and one-half times the 
national average in per capita federal aid. Annually, the District of 


within the same general environment. Because most of them anticipate stays of 
substantial duration in the Washington, D.C., area, it is not surprising that the vast 
majority of senators and congressmen should be genuinely concerned about the welfare 
of the District.” Id. at 521-522. 

Washington is, in fact, only the sixteenth largest city in the United States -- smaller, for 
instance, than Indianapolis, San Jose and Baltimore. See U.S. Bureau of the Census, 
Statistical Abstract of the United States: 1986 18 (I06th ed. 1985) [hereinafter 
Abstract]. 

'^^Hatch, supra note 45, at 524. 

^^‘•See infra p. 61, 
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Columbia government receives a special congressional grant of over one- 
half billion dollars, which no state receives. In addition, it participates 
with the states on an equal basis in the grant-in-aid and entitlement 
programs adopted by the federal government. This is in addition to the 
numerous parks, monuments, museums and other civic facilities provid- 
ed by the federal government and enjoyed by District residents. Far from 
being oppressed colonials, the residents of the District of Columbia 
receive a heavy return from the federal coffers in exchange for the taxes 
they pay. And, there have always been exceptions to the basic principle of 
“no taxation without representation” tolerated in the United States. For 
example, most states and many major cities tax commuters who work 
within their borders but live elsewhere. These individuals, however, are 
given no voice in the manner in which their taxes are spent, or in how the 
state or city they support is to be run. 

Finally, the fact that District residents fight in the Nation’s wars 
and contribute to the national community in other ways does not entitle 
them to an individual delegation in Congress. Political representation in 
our system is not, should not be, and has never been, tied to the extent of 
an individual’s civic contribution. The number of votes a citizen may 
cast, for instance, is not linked to the amount of taxes he pays. The 
residents of the District are entitled to all of the basic civil rights to 
which every citizen of the United States is entitled. They are not entitled 
to vote in congressional elections because this right is reserved to the 
citizens of the states. District residents are not deprived of the right to 
participate in congressional elections because of who they are,i but 
because of where they have chosen to live. They have exchanged their 
vote for the privilege of living in the Nation’s capital. To reclaim it, they 
need only move across the District line. 

3. The Practice of Foreign States 

A favored argument of many statehood supporters is that the 
United States is the only nation on earth which denies residents of its 
capital city representation in the national legislature. “Thus, the 


“Indeed, in 197S proponents of the 1978 Amendment invited John ftnight, a memher o! 
Australia's national legislature from that nation’s federal enclave, to testify before the 
Senate Judiciary Committee and help make their case. See 1978 Senate Hearings, supra 
note 67, at 76-88, 127-129 (testimony and statement of Sen. John Knight of the 
Australian Capital Territory). 
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citizens of London have voting representation in the British Parliament, 
and the citizens of Paris have voting representation in the National 
Assembly of France.”*^® 

This argument is baseless. Ours is a unique form of government. 
Our Constitution provides for "a compound republic partaking both of 
the national and federal character,**’” the result of a unique history and 
development. It cannot fairly be compared with other governments 
which do not benefit from the same history or constitutional structure. 
Our system has not cost us the respect of others in the world community 
once its intricate structure and purpose are understood. 

4. MisceJlaneous Arguments 

There are many other arguments that have occasionally been 
advanced in the ongoing controversy over whether the residents of the 
District of Columbia should be granted statehood and/or some other 
form of direct voting representation in Congress. Three of these 
arguments merit brief discussion. First, it is has been stated that 
opposition to District statehood/representation is merely veiled rac- 
ism,’^® since a majority of the residents of the District are black. This 


’^^Letter of Delegate Walter E. Fauntroy of the District of Columbia to Members of the 
Congress (May 22, 1985), reprinted in District of Columbia - Statehood.’ Bearings 
Before the Subcommittee on Fiscal Affairs and Health of the Bouse Committee on the 
District of Columbia, 99th Cong., 1st Sess. 39*42 (1985) [hereinafter 7PSJ Bouse 
Bearings], In pointing out that the city of London is represented in Parliament, 
Delegate Fauntroy stumbled upon the very concern expressed by Congressman White 
so long ago. See supra p. 6, Further, neither Britain nor France may be fairly compared 
with the United States, even though they are two of the world’s leading democracies. 
Britain, while encompassing four ancient states (England, Scotland, Wales and Ulster), 
is not a federal union, but a kingdom united under the British Crown, subject to the 
unitary sovereignty of the British Parliament. France has been one of the most unitary 
states in Europe since at least the ministry of Cardinal Richelieu, during reign of Louis 
XIII, 1610*1643. The independence of its great medieval provinces had all but 
disappeared a century before with the triumph of the French Crown over the Dukes of 
Burgundy, 

’^^The Federalist No, 62, 416 (J. Madison) (J. Cooke ed. 1961). 

'^®Senator Kennedy, for example, alleged in 1970 that opposition to congressional 
representation for the District was based upon the conviction that it is “too liberal, too 
urban, too black and too Democratic.” Voting Representation for the District of 
Columbia: Bearings Defare the Subcommittee on Constitutional Amendments of the 
Senate Committee on the Judiciary, 91st Cong., 2d Sess. 8 (1970) (statement of Sen. 
Kennedy). Three years later, however, Senator Kennedy recognized that opposition to 
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myth is based more on political posturing than on fact; it is readily 
exploded by a review of the historical record. Agitation for District 
representation began in 1801, with Judge Woodward’s essays, and has 
continued in one form or another ever since. Throughout most of this 
period the majority of the District’s residents were white. Indeed, since 
the only persons generally eligible to vote in 1800 were white male 
property owners, only they were disenfranchised. Statehood for the 
District of Columbia is not a racial issue. It is not a civil rights issue. It 
is a constitutional issue that goes to the very foundation of our federal 
union. A change in the status of the District of Columbia would signal a 
substantial change in our form of federalism. The issue should be dealt 
with on that level, and not on the level of racial politics. 

Second, there is some speculation that the majority of Americans 
are unaware that the residents of the District of Columbia may not vote 
for direct representation in the Congress, that the American people “are 
generally in a state of disbelief about this issue.” However, no evidence 
stronger than supposition has been offered to support this assertion. In 
any case, the cure for ignorance is education, not a radical change in the 
Nation’s constitutional structure. Once the constitutional necessity of a 
federal district, free of the influence of the states and controlled by the 
federal government, is explained, there is no reason to believe that the 
popular sentiment today would be different from that of 1787, as 
expressed in the Constitution. If popular sentiment has changed, the 
people can amend the Constitution granting statehood to the District of 
Columbia if they wish. 

Finally, it is often maintained that direct voting representation in 
the Congress for the District of Columbia is merely the final step in that 
progression, over the past two centuries, which has systematically 
extended the franchise in the United States. The Fifteenth Amendment, 


direct District congressional representation began long before fl majority of the 
District’s residents were black. In complaining of the "paternalistic attitude" that 
allows members of Congress elected from the states to make "vital decisions affecting’' 
District residents he noted that, “Ii]ndeed, 85 years ago when the city’s population was 
overwhelmingly white, that arrogant attitude' was as prevalent as it is today, when 
black people make up a majority of the city’s population." See 1973 Senate Hearings, 
supra note 28, at 4-5 (statement of Sen. Kennedy). 

ij9^p7g S'e/iate Hearings, supra note 67, at 12 (statement of Sen. Kennedy). 

'“In response to questioning, Senator Kennedy admitted that "I have no statistics . . . 
nor do I know of any polls that would reflect on [the attitude of the general public],’’ 
Id, 
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(“[t]he right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, 
or previous condition of servitude”), and the Nineteenth Amendment, 
(“[t]he right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex”), can be 
cited as examples^®' Under this theory, granting statehood and/or full 
congressional representation to the District is merely “unfinished 
business,” in the words of Delegate Fauntroy, In each of the cases 
referred to, however, the individuals involved were denied the vote 
because of who they were, because they were black, because they were 
women. These groups were each granted the vote because there was no 
sound, reasoned basis for their disenfranchisement. 

The case of the residents of the District of Columbia is very 
different. They are not excluded from participation in congressional 
elections because of the color of their skin, or their sex, but because they 
have chosen to live outside of the boundaries of any state. Any adult 
resident of the District may participate in congressional elections by the 
simple expedient of moving across the District line. District residents, 
whether they are black or white, male or female, influential Washington 
attorneys or street vendors, are treated identically. They lack a direct 
voice in the selection of members of Congress for sound reasons, which 
are the result of the scheme of government chosen by the people for this 
Nation. Their situation cannot, in short, fairly be compared with that of 
those groups who have been deprived of the vote in the past because of 
who they were, factors beyond their control. 

The Twenty-third amendment, granting the District the right to 
participate in the Electoral College, does not militate in favor of a 
different result. The President has a national constituency. The residents 
of the District of Columbia, as citizens of the United States, are part of 
that constituency. Granting them a voice in the selection of the President 
is, therefore, entirely appropriate.’^^ The Congress, however, is a body 
which represents both the states and the citizens of the states. According- 
ly, only the citizens of the states are entitled to select the members of that 
body. 


Senate Hearings, supra note 67, at 71-72 (testimony of Del. Fauntroy). 
'^^Such a scheme would, of course, have been unconstitutional in the absence of an 
amendment since Article II, section 1 directs that the states appoint the electors to the 
Electoral College. See U.S. Const, art. II, § I, cl, 2. 


51 



313 


B. Arguments Against Statehood 

1 . Historical Reasons for Disenfranchising the District of Colum- 
bia 

It has become fashionable, unfortunately, to state that the disen- 
franchisement of District residents was a mere oversight by the 
Founders, the result of indifference, or a lack of foresight, and to 
assume that the reasons which prompted them to establish a federal 
district as the seat of government have disappeared.^®^ The Drafters of 
our Constitution, it is said, cannot have meant that the people who would 
inhabit the district comprising the seat of government would be reduced 
to a state of second class citizenship, deprived of the very rights of self- 
determination so recently won from Great Britain. The disenfranchise- 
ment of District residents, however, was neither a mistake nor an 
oversight, but an integral part of the original Constitutional plan. As 
noted above, the subject of District voting rights was considered at the 
time. As an example, both Alexander Hamilton and Thomas Tredweil 
raised the question at the New York ratifying convention.^®® Their 
arguments, however, were rejected. 


‘®^P. Raven-Hansen, Congressional Representation for the District of Columbia: A 
Constitutional Analysis, 12 Harv. J. on Legis. 167, 172 (1975). 

^‘‘^See Hatch, supra note 45, at 488. The fact that, in 1801, there were only 14,000 District 
residents is advanced as a reason why they were not granted direct voting represen- 
tation in the Congress. As Senator Bayh remarked in 1977, "su a small population 
could be easily overlooked.” 1977 House Hearings, supra note 69, at 14 (statement of 
Sen. Bayh). As noted above, Hamilton proposed that District residents be given 
representation in the House of Representatives when its population reached a sufficient 
level, but the proposition was rejected. See supra p. 42-43. 

^^^See 1984 House Hearings, supra note 1 34, at 28 (statement of Del. Fauntroy). In fact, it 
was widely anticipated that a great commercial center would develop at the site of the 
federal city. See Green, supra note 9, at 7. L’Enfant’s original plan was for a city of 
800,000 souls, the size of Paris at that time. See Kennedy Memorandum, supra note 74, 
at 347. 

^^^See Best, supra note 44, at 25. 

Senator Bayh, a stalwart supporter of District voting rights, apparently reached a like 
conclusion. In his opening statement at the 1978 Senate hearings he noted that ‘‘[flor 
many of the Founding Fathers, national representation for the District would 
necessarily have precluded the establishment of exclusive Federal control over the 
capital site.” 1978 Senate Hearings, supra note 67, at 2 (statement of Sen. Bayh). 

'^^See supra pp. 42-43. 
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A separate and independent enclave to accommodate the fledgling 
federal government was proposed and adopted to secure the indepen- 
dence of the federal government, providing a place of refuge (where it 
and not the states would control basic services and security), and 
avoiding the specter of a competing sovereignty in the national capital as 
well as the undue influence of the city and state chosen as the site. In 
explaining the genesis of the District reference is inevitably made to the 
Philadelphia Mutiny which took place in June of 1783. Accordingly, the 
events of that summer merit close examination. 

On Thursday, June 19, 1783, Congress received information from 
Pennsylvania’s executive (at the time an executive Council of State) that 
some 80 Continental soldiers, despite the “expostulations of their 
officers,” had left their barracks at Lancaster and were approaching the 
city. The troops, unpaid, declared that they would “proceed to the seat of 
Congress and demand justice.”'® Alexander Hamilton, Oliver Ells- 
worth, and Richard Peters were charged with conferring with the 
Pennsylvania Council and “taking such measures as they should find 
necessary.”'™ They were politely informed that the Pennsylvania militia 
would probably not be disposed to take action against the mutineers 
unless and until “their resentments should be provoked by some actual 
outrage.” '’' 

The disgruntled soldiers arrived the next day professing “to have no 
other object than to obtain a settlement of Accounts.”'™ On Saturday, 
the soldiers drew up before Independence Hall, where Congress was in 
session. A request for aid was again made to the Pennsylvania Council of 
State, which was at the time sitting upstairs. The Congress was once 
more informed that without some actual outrage to persons or property 
the militia could not be relied upon. The members then agreed to remain 
until the “usual hour of adjournment,” but without conducting further 
business. As the nervous congressmen paced about inside, the Continen- 
tals remained in position “occasionally uttering offensive words and 
wantonly pointjing] their Muskets to the Windows of the Hall of 
Congress,”'™ At three, the usual hour. Congress adjourned. The 


'^^25 Journals of the Continental Congress 971 (G, Hunt ed. GPO 1922). 

"^Id. 

"‘Jd. at 973. 
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members were allowed to pass through the soldiers’ line, although, “in 
some instances,” mock obstructions were offered. For the next two days 
Congress negotiated with the Pennsylvania Council while reports 
circulated that the mutineers were planning to kidnap the members, or to 
raid the bank. On Tuesday, at about 2 o’clock, Congress was finally 
adjourned and summoned to meet at Princeton, The members quietly 
scuttled out of town. 

Unquestionably, this incident made a deep impression on the 
members, several of whom attended the Convention in 1787. The 
Philadelphia revolt of 1783 impressed upon the Congress the need for 
control of its immediate surroundings, for its own protection. Within 
weeks James Madison was appointed to chair a committee to investigate 
a permanent seat for the national government, where it would not have to 
rely upon the goodwill of its host state. The committee reported in 
September and recommended that the Congress be granted exclusive 
jurisdiction over an area no less than three, nor more than six, miles 
square for the purpose of a permanent seat of government.'^* 

In Madison’s view, a federal enclave where Congress could exercise 
complete authority, insulating itself from insult and securing its delibera- 
tions from interruption, was an “indispensible necessity.” '’®It is argued, 
however, that today the federal government “[is] well beyond the point of 
requiring a special sanctuary to protect its authority and to secure its 
general proceedings.” As a result, some assert that “the federal district 
is not indispensable, it is a mere tradition.” This argument states too 
much. It assumes that the District was created merely as a response to 
the Philadelphia Mutiny, and that since the government is no longer in 
danger of being seized by a handful of disgruntled soldiers, the District is 
no longer necessary, '’’The purpose of the District, however, was more 
subtle than merely to protect the persons of the Members of Congress 


'’♦W. at 973-74. 

"’See Caeraraercr, supra note 3. at 5, 

’’^Federalist No. 43, supra note 138, at 288. 

’’’Best, supra note 44, at 64. 

"'Id. 

'’’"The Founders' judgment that a special district, a sanctuary, was necessary to protect 
a fledgling government finds support in the early history of the regime. The struggles 
of the new regime to secure its position, to gain the respect of nations abroad and its 
people at home, are well documented in any basic American history text. But the 
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from physical violence, Pennsylvania’s failure to act against the muti- 
neers in 1783 was but one manifestation of the problem of competing 
sovereignties inherent in our federal system. The location of the national 
government in a federal town, outside of the jurisdiction of any state, was 
meant to remove it from dependence upon the states, and from the 
unequal influence of any one of the states. As Madison wrote, “a 
dependence of the members of the general Government, on the State 
comprehending the seat of the Government for protection in the exercise 
of their duty, might bring on the national councils an imputation of awe 
or influence, equally dishonorable to the Government, and dissatisfactory 
to the other members of the confederacy.” As a leading scholar 
observed, in the Founders’ view, “to place a permanent capital within the 
jurisdiction of one state was to imperil the influence of every other. The 
surest way of avoiding that risk was to vest in Congress rights of 
’exclusive legislation’ over the capital and a small area about it.”^®^ 

Thus, a federal enclave was created to ensure the independence of 
the new government, to avoid, in George Mason’s words, “a provincial 
tincture to ye Natl, deliberations.”’®^ The basic concern that the federal 
government be independent of the states, and that no one state be given 
more than an equal share of influence over it, is as valid today as it was 
two hundred years ago at the Convention. Ours is a union of states of 
almost infinite diversity. Our common heritage, self interest, and the 
Constitution bind us together, but the states are as proud, diverse, and 
often quarrelsome, as they were at the Founding. The federal govern- 
ment, in some sense, is the supreme arbiter. It cannot be dependent upon 
any one of the states to ensure its smooth operation. Further, no one state 
is entitled to a greater voice in the national councils than any other. Each 
is represented in the Congress, regardless of its population, economic 
power and importance by only two Senators. None has a just claim to be 
the seat of the national government over another. 

Were the District elevated to statehood, it would be granted that to 
which each of the other states have an equal claim. The location of the 
national capital was a source of great controversy during the Republic’s 


regime is now mature, and the independence of the national government does not rest 
on its reiuge in x'ne Dislnct of CofumVia." See Best, supra note at \1, 

‘^“Federalist No. 43, supra note 138, at 289. 

Green, supra note 9, at 9. 

'^^Nolcs on the Federal Convention, supra note 14, at 378. 
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early years. Farsighted men understood the vast benefits to be gained by 
a region from the location of the national capital there, and that the 
location of the capita] in a particular state would cause jealousy and 
division. Madison recognized the new capital’s potential in 1789 when, 
as a member of the 1st Congress, he said, **[t]he seat of government is of 
great importance; if you consider the diffusion of wealth, that proceeds 
from this source. I presume that the expenditures which will take place, 
where the Government will be established, by those who are immediately 
concerned in its administration, and by others who may resort to it, will 
not be less than a half a million dollars a year.”^*'^ (Today, these 
expenditures are rather more.) He also recognized the potential divisive- 
ness of this issue. At vhe Virginia ratifying convention he noted, “I 
believe that, whatever state may become the seat of the general 
government, it will become the object of the jealousy and envy of the 
other states.”*®^ 

If the capital is now to be in a state, each state has as good a claim 
to the location, and consequent benefits, of the federal government as 
does the State of Columbia. (Certainly the convenience of the District’s 
location, as more or less in the center of the Nation, has long since 
disappeared.) The federal district was created to solve this very dilemma. 
If the District of Columbia is now to be a state, with all of the attendant 
benefits, then there is no just reason why it should remain the seat of the 
Nation’s government. Indeed, the priceless national treasure to be 
accumulated in the capital city was foreseen by the Founders, and was 
considered to be too important a charge to be left in the hands of any one 


‘*^Even the location of the temporary seat of the federal government was fought over; it 
was suspected and feared that Congress would, when actually faced with the prospect 
of moving to the new federal city, decide to remain where it was then meeting. In 
August, 1788, Alexander Hamilton wrote to Governor William Livingston of New 
Jersey, encouraging New Jersey to vote for New York as the meeting place of the 1st 
Congress (instead of Philadelphia) as, “[tjhe Northern States do not wish to increase 
Pennsylvania by an accession of all the wealth and population of the Foederal City." 5 
Hamilton Papers, supra note 136, at 209. 

1 Annals of Cong. 862 (1789). The Founders understood, as Mr. Justice Story wrote a 
few years later, that Ideating the capital within the borders of one of the states, “might 
subject the favoured state to the most unrelenting Jealousy of the other states, and 
introduce earne.st controversies from time to time respecting the removal of the seat of 
government.” Story, supra note 133, at 1213 reprinted in 3 The Founders' Constitution 
236 (P, Kurland & R. Lemer eds. 1987). 

Elliot's Debates, supra note \'^5, reprinted in 3 The Founder's Constitution 222-23 (P. 
Kurland & R. Lerner eds. 1987). 
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state. As Madison wrote, “the gradual accumulation of public improve- 
ments at the stationary residence of the Government, would be . . . too 
great a public pledge to be left in the hands of a single State.” 

Further, the growth of federal power has not extinguished the 
immediate concern revealed to Congress by the Philadelphia Mutiny. 
Unquestionably, “[t]he Army of the United States ... is not only 
powerful enough to secure the independent operations of the national 
government, it now secures the operations of the state governments as 
well.”**’ This was also true in 1783. With the withdrawal of British 
troops at the end of the War for Independence, the victorious Continen- 
tal Army was left as the most powerful armed force in the former 
Colonies, It was as capable of securing the operations of the national 
government as are the Armed Forces of today. The problem in 1783 was 
that the mutineers were closer to the seat of Congress than were General 
Washington’s loyal troops. In fact, word was dispatched to the Comman- 
der-in-Chief, who was directed “to march a detachment of troops 
towards the city,”'®* 

The District was not an expedient adopted until such time as the 
federal government would be militarily powerful enough to defend itself. 
Congress was granted exclusive legislative authority over the district that 
would be the seat of government so that it would ultimately control the 
basic services needed by the national government, The passing years 
have, if anything, increased the need for ultimate congressional control of 
the federal city. Today, the federal government depends upon a much 
more complex array of services, utilities, transportation facilities, and 
communication networks, than it did at the Founding, The District is an 
integral part of the operations of the Nation’s government. As a practical 
matter it would be impossible to separate all of the support services 
necessary for the smooth operation of the federal government. If the 
District were to become a state, all of the basic services needed by the 
federal government would be affected. The financial problems, labor 
troubles, and other concerns of the District would still effect the 
government’s operations, but it would be deprived of a direct, controlling 
voice in the resolution of such problems. In a very real sense, the federal 
government would be largely dependent upon the State of Columbia for 


'^'’Federalist No. 43, supra note 138, at 289. 

‘*’Best, supra note 44, at 64. 

'**24 Journals of the Continental Congress 419 (G. Hunt ed, GPO 1922). 
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its day to day existence. In the event of any civil disturbance, and the 
history of the last two decades certainly shows that civil disorder is still a 
possibility today, federal authority over local police agencies must be 
paramount to ensure that the operations of the federal government are 
not interrupted. In short, if the District were granted statehood, or 
indeed retroceded to Maryland, the Congress would lose control over the 
immediate services necessary to the government’s smooth day to day 
operation. The national government would again be dependent upon the 
goodwill of another sovereign body. 

2. The Terms of the Maryland Cession 

There is also a substantial question whether, before the District 
could be admitted to the Union as a state, the permission of Maryland 
would have to be secured. The cession of the territory now comprising 
the District of Columbia was for the specific purpose of the establishment 
of a seat for the national government, not for the creation of a new state. 
The initial act gave the Maryland delegation in the House of Representa- 
tives authority “to cede to the congress of the United States, any district 
in this state, not exceeding ten miles square, which the congress may fix 
upon and accept for the seat of government of the United States.” ™ If 
the district were to be granted statehood, the specific terms of Mary- 
land’s cession would be violated, and the cession’s continuing validity put 
in question. Further, unless Maryland’s permission were secured, 
admitting the District into the Union would appear to conflict with 
Article IV, section 3 of the Constitution, which provides that “no new 
State shall be formed or erected within the Jurisdiction of any other 
State; nor any State be formed by the Junction of two or more States, or 
parts of States, without the Consent of the Legislatures of the States 
concerned as well as of the Congress.””' Thus, unless Maryland 


an example, in the much more common occurrence of demonstrations before 
foreign embassies (virtually all located outside of the proposed "national capital service 
area”), Columbia state police would be primarily responsible for embassy security and 
crowd control. The federal government, however, is responsible to the for(?ign states 
involved. Here, because it is the federal capital, the state of Columbia would, to some 
extent, be in a position to pursue its own foreign policy. 

An Act to Cede to Congress a District of Ten Miles Square in this State for the Seat of 
Government of the United States, 2 Kilty Laws of Md. Ch. 46 (1788). 

Const, art. IV, § 3, cl. 1. In 1977, Assistant Attorney General Wald also 
questioned whether the District could be admitted as a state without the consent of 
Maryland. She noted that, "[i]t is at least questionable -- I don’t suggest that we know 
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consented to erecting the District into a state, this provision would also 
have to be amended. 

3. The District of Columbia Lacks the Fundamental Requisites of 
a State of the American Union 

The Constitution should not be amended to grant statehood to the 
District of Columbia because it effectively lacks the minimum require- 
ments to become a state. The Constitution does not itself articulate the 
prerequisites for statehood, but merely provides that “[n]ew States may 
be admitted by the Congress into this Union.” There are, however, 
certain effective minimum requirements defining a “state” eligible for 
admission to the Union, which are not found in the Constitution. Over 
time, three in particular have been articulated. In its report on Alaskan 
statehood, the House Committee on Interior and Insular Affairs 
identified them as: (1) the residents of the new state must be “imbued 
with and sympathetic toward the principles of democracy as exemplified 
in the American form of government;” (2) the majority of the electorate 
must desire statehood; and (3) the new state must have “sufficient 
population and resources to support a State government and to provide 
its share of the cost of the Federal Government.”*®^ 

While there is little question that District residents meet the first 
criteria, and assuming that a majority of them desire statehood (a 
question to be decided by the electorate), the District of Columbia simply 
lacks the resources both to support a state government and to provide its 
fair share of the cost of the federal government. The District contains 
barely 63 square miles of land area. Rhode Island, the smallest state, 
encompasses some 1,212 square miles, 19 times as large. In land area, the 
District of Columbia is the tiniest federal possession by a wide margin. 
Only the minute island of Guam, with 77 square miles, comes close. 
Puerto Rico has 3,515 square miles, the Virgin Islands have 132, the 


the definitive answer •• wiiethcr a new State could be created from that land [the 
Maryland Cession] even after the ensuing passage of all of this time without the 
consent of the Maryland State government.” 1977 House Hearings, supra note 69, at 
127. 

Providing far tkt Admhdcm of ike State of Alaska uito the Unian^ H.R. Rep, 624, 
85th Cong., IstSess. 11 (1957). In 1957, for instance, the House Committee on Interior 
and Insular Affairs found the Territory of Alaska “ready and qualified" for statehood 
by “each of these historic standards.” See also Sheridan, supra note 116, at 386; Best, 
supra note 44, at 71-72. 
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Pacific Trust Territories have 533, and the Northern Marianas are 184 
square miles. Further, the population of the District, a principal tax 
base, is declining. It peaked in the years following the end of the Second 
World War; 802,000 persons lived in the District in 1950. By 1960 that 
number had declined to 764,000. In 1970 it was 757,000, and in 1980 the 
District’s population had dwindled to 638,000. The Census Bureau 
estimates that, in 1986, only 626,000 people called the District their 
home. Thus, a significant part of the tax base from which the District 
must support a state government, and contribute to the national 
government, is rapidly eroding. Today, according to Census Bureau 
estimates, Delaware has moved ahead of the District, and its population 
is greater than only three states, Vermont (541,000), Alaska (534,000), 
and Wyoming (507,000),'®^ In the 1970s, while the District lost some 
118,000 residents (15.6 percent of its 1970 population), each of these 
states reported significant gains. Between 1980 and 1986, while the 
District’s population continued to fall, Alaska’s population rose by 32.8 
percent, Wyoming’s rose by 8.0 percent, and Vermont’s population grew 
by 5.8 percent. If current trends continue, the District of Columbia 
may have a population smaller than any of the states as early as the next 


Statistical Abstract > supra note 152, at 194. There are, in fact, many national parks and 
recreation areas which cover more territory than the District of Columbia, Examples 
in the Washington, D.C. region include the Blue Ridge Parkway (128 square miles), 
and the Shenandoah National Park (304 square miles). This is to say nothing of giants 
such as Yellowstone (3,469 square miles), Yosemite (1,189 square miles), and the 
Grand Canyon (1,903 square miles). Id. at 224. 
at 10-11. 

'^^See The Big Shift, National Journal, Feb. 7, 1987, at 321 [hereinafter The Big Shift], 

'^^Almanac of the 50 States 422 (A. Gardiner cd. 1986) [hereinafter Almanac], During 
this period the population of these three states increased as follows; 


State 

1970 

mo 

Vermont 

444,732 

511,456 

Wyoming 

322,416 

469,557 

Alaska 

302,583 

401,851 


Id. Between 1970 and 1980 the District of Columbia, on the other hand, reported the 
largest percentage of population loss In the nation, 15.6 percent. Id. at 423. 

The Big Shift, supra note 196, at 321. 
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reapportionment in 1990.™ As the District’s population shrinks, it will 
be even less able to support a state government, and contribute to the 
national government, without federal assistance. In fact, the District’s 
population is only some 0.27 percent of the nation’s population as a 
whole. This number has not changed significantly since 1800, when 
District residents made up only 0.26 percent of the population.^”' 

Economically, the District of Columbia is dependent upon the 
support of the federal government. Annually, in addition to all other 
federal aid programs, the District receives a direct payment from the 
federal treasury of a half billion dollars; some $522 million was budgeted 
for the District in Fiscal 1987, $445 million in the form of a direct 
payment to the District local government.™^ District residents outstrip 
the residents of the states in per capita federal aid by a wide margin. The 
District, in 1983, received $2,177 per capita in federal aid. The next 
closest was Alaska, which received $1,129 per capita. States with 
populations comparable to that of the District received barely a quarter 
as much federal money.™ The national average was only $384 federal 
dollars per capita. Thus, the District of Columbia received five and one- 
half times the national average in federal funds. 

Quite clearly, in the absence of massive federal assistance and the 
continuing presence of the national government, the District is not a 
viable economic unit. It lacks any significant industry, farming or natural 
resources. Only 0.09 percent of the nation’s manufacturing jobs are 
located in the District. In 1982 the District was dead last in terms of the 
value of its manufacturing shipments.™ As Senator S. I, Hayakawa 
pointed out during the hearings on the 1978 Amendment, because it is 
the capital: 


Almanac, supra note 198, at 424. 
supra note 44, at 4. 

^"^Onicc of Management and Budget, The Budget of the United States Fiscal Year 1987 
5-151 (GPO 1986), 

^'’Tn 1983, South Dakota, with 690,768 people, received only $516 per capita; North 
Dakota, with 652,717 people, received $547 for each; Delaware, with 594,338 
residents, received $507 per capita from the federal treasury; and Vermont, with 
511,456 people, received $594 per capita. See Almanac, supra note 198, at 436. 

^'^Id. 

“*/d. at 446. 
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The economics of Washington, D.C., make it a unique place. 
There is no seaport, no industry, no agriculture. There are no 
major money-making businesses, only one money-spending 
one - the federal government. A majority of those working in 
the District of Columbia work for the federal government, or 
the closely related service industry, whose workers service 
those who work for the government. Add to that all of the 
lobby groups and law firms who are here because the federal 
government is here, and one begins to understand what is 
meant by the term “federal city.”“® 

Not surprisingly, Washington Mayor Marion Barry has plainly 
stated that the District would still “require the support of the Federal 
Government” if statehood were granted.™’ The continuation of federal 
support is ordinarily justified because of the percentage of federal land in 
the District of Columbia which cannot be taxed by the local government. 
However, the federal payment is not recompense from the federal 
government to the District of Columbia, but the amount Congress 
chooses to add to the funds collected by the District to support the local 
government. It is a grant in the truest sense. Moreover, the federal 
government owns only 32.2 percent of the District’s land. It owns a 
greater percentage of the land area of 10 states - Alaska (88.0%), 
Nevada (85.3%), Idaho (65,1%), Utah (63.3%), Oregon (52.3%), 
Wyoming (49.3%), California (45.8%), Arizona (44.1%), Colorado 
(36.0%) and New Mexico (33.3%),™“ each of which bears the full 
burdens of statehood without the sort of massive federal support which 
would be needed by the State of Columbia, If the District aspires to 
statehood, it must be prepared to give up the special federal payment, to 
stand as an equal with the other states in its fiscal affairs. 

There is a further requirement for statehood, unarticulated but just 
as binding, that the District fails to meet; every state has satisfied it. To 
be a member of the American Union an area must be more than a 
geographic and/or political entity, it must be what has been termed “a 
proper Madisonian society,”™'’’ that is, a society composed of a “diversity 


^1978 Senate Hearings, supra note 67, at 150 (statement of Sen. S. I. Hayakawa). 
^^^See 1985 House Hearings, supra note 156, at 59 (testimony of Hon. Marion Barry, 
Mayor, Washington, D.C.). 

™See Almanac, supra note 198, at 421. 

™Best, supra note 44, at 78. 
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of interests and financial independence.”^'” The hallmark of each of the 
several states is diversity and fierce independence. Even the smallest has 
a broad base of diverse industries and interests. It is this diversity of 
competing interests which guards the liberty of the individual and the 
rights of minorities. As Madison wrote; 

Whilst all authority in [the federal republic] will be derived 
from and dependent upon the society, the society itself will be 
broken into so many parts, interests and classes of citizens, 
that the rights of individuals or of the minority, will be in little 
danger from interested combinations of the majority. In a free 
government, the security for civil rights must be the same as 
for religious rights. It consists in the one case in the 
multiplicity of interests, and in the other, in the multiplicity of 
sects. The degree of security in both cuses wilt depend on the 
number of interests and sects; and this may be presumed to 
depend on the extent of country and number of people 
comprehended under the same government. (Emphasis add- 
ed.)^" 

The District of Columbia lacks this essential political requisite for 
statehood. It has only one “industry", government. As a result, the District 
has only one substantial interest group, government workers. Historically, 
the national government is, of course, the City’s only reason for being. It is 
not a crossroad of commerce or the center for the development of vast 
natural resources. It is not naturally situated astride any important trade 
routes or port, as are the other great capitals of the world. This city was an 
artificial political creation, and has remained a political creature, as it was 
intended to be. Close to two-thirds of the District’s workforce is employed 
either directly or indirectly in the business of the federal government. To 
again quote Senator Hayakawa: 


™I<I. at 72. 

"'The Federalist No. 51, 351-52 (J. Madison) (J. Cooke ed. 1961) [hereinafter Federalist 
No, 51]. 

^'^Best, supra note 44, at 74, A full 36,2 percent of the District's wage and salary 
employment is directly by the federal government. See U.S. Bureau of the Census, 
Siai’isiicai Absiraci 3upp}emeni: State 6c Metropoiilan Data Book - i980 536. liTtiecd, m 
1982, Mayor Barry maintained that, in the Washington Metropolitan area, for every 
federal worker laid off as a result of government reductions in force, one person would 
he thrown out of work in the private sector. See Reduclian in Force: Oversight Hearing 
Before the House Committee on the District of Columbia, 97th Cong., 1st Sess. 58 
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The people in the states of the union work to make money, a 
certain amount of which they send in the form of taxes to 
Washington, D.C., for us to spend. Our [the District’s] major 
economic concern, then, is not how much wheat we can grow, 
or chickens we can hatch, or shoes we can manufacture, but 
rather how much money we can get the wealth-creators of the 
50 states to send us. We live and work here only on the 
strength of other people’s taxes. If there were to be voting 
Representatives from the District of Columbia in Congress, 
they would then be in the position of representing the interests 
of the federal government to the federal government.^’’ 

It is sometimes argued that because federal workers living in the 
Washington suburbs enjoy full voting rights, federal workers who make 
their home in the District should also be allowed full participation in 
congressional elections. Federal employees living in Maryland and 
Virginia, however, have chosen to live in a state. They accept the 
responsibilities of state citizenship, and concomitantly enjoy the full 
rights attached to it under the Constitution. Further, these employees do 
not elect their senators alone. They are but one of a multitude of interests 
represented by the Senators from those states. For example, while a 
Senator from Virginia may be impelled to support a massive federal 
spending program in the interests of his Northern Virginia constituents, 
he must also consider the interests, and reaction, of his constituents living 
in the Tidewater, along the Blue Ridge and in the Shenandoah Valley. A 
greater balancing of interests is involved. The Senators from the District 
of Columbia would have no such competing concerns to temper their 
judgment. 

The federal system is based upon the presumption that the states 
and the federal government are independent and competing sovereign- 
ties. The states are independent of the federal government, as it is of the 
states. In this manner the power of government is dispersed and the 


(1982) (statement of Ivanhoe Donaldson, Acting Director, D.C. Dept, of Employment 
Services) Appendix I. 

^'^1978 Ssnate Ifearmgs, supra note 67, at 150 (statement of Sen. S. I. Hayakawa). 
Senator Stennis of Mississippi was addressing this concern during the Senate debate on 
the 1978 Amendment when he asked of the proposed Senators from the District, "How 
do they stand on soybeans?" 124 Cong. Rec. 27,209 (1978). 
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liberty of the individual preserved.^''' It is this very factor that 
distinguishes our federal republic. As Madison wrote, “[i]n the com- 
pound republic of America, the power surrendered by the people, is first 
divided between two distinct governments, and then the portion allotted 
to each, subdivided among distinct and separate departments. Hence a 
double security arises to the rights of the people. The different 
governments will controul each other; at the same time that each will be 
controuled by itself."^'^ Were the District to become a state it would not 
be independent of the federal government. It is dependent on the federal 
government for much of its revenue and the majority of its jobs. In short, 
the District of Columbia, “is a Federal City. Its interests, its economics, 
its future are tied to the Federal Government. It has none of the 
characteristics of a State. It is not a State, nor was it ever meant to be.’’^'^ 

The Supreme Court has recently decided that this delicate balance 
between state and federal authority is to be guarded primarily by the 
intrinsic role the states play in the structure of the national government. 
In Garcia v. San Antonio Metropolitan Transit Authority, the Court 
overturned its decision in National League of Cities v. Usery,^^^ and 
upheld the application of federal minimum wage laws to state transit 
authority workers. In doing so it noted that: 

Of course, we continue to recognize that the states occupy a 
special and specific position in our constitutional system and 
that the scope of Congress’ authority under the Commerce 
Clause must reflect that position. But the principal and basic 
limit on the federal commerce power is that inherent in all 
congressional action - the built-in restraints that our system 
provides through state participation in federal government 


^'^HamUton writes, "the General Government will at all times stand ready to check the 
usurpations of the state governments; and these will have the same disposition towards 
the General Government.” The Federalist No. 28, 179 (A. Hamilton) (J. Cooke ed. 
1961). 

^'^Federalist No. 51, supra note 211, at 351. 

124 Cong. Rec. 27,100 (1978) (remarks of Sen. Harry F. Byrd, Jr.). This point was also 
made by Senator Bayh when he noted that, “{tjhe District of Columbia, very clearly, is 
a local government. It is a city. It has a city structure." Id, at 27,101. 

^”469 U.S. 528 (1985). 

="426 U.S. 833 (1976), 
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action. The political process ensures that laws that unduly 
burden the states will not be promulgated.^” 

The congressional delegation from the District of Columbia, 
however, would have little interest in preserving the balance between 
federal and state authority entrusted to it by Garcia, The continued 
centralization of power in the hands of the national government, and the 
expansion of its operations, would be to the direct benefit of their state 
and constituents. The system of competing sovereignties designed to 
preserve our fundamental liberties would be compromised. 

Further, as the states are independent of the federal government, so 
the federal government must be independent of the states. The Founders 
settled upon the device of a federal district as the means by which the 
federal government might remain independent of the influence of any 
single state. If the District of Columbia were now admitted to statehood, 
it would not be one state among many. Because the federal government is 
located there it would be primus inter pares, first among equals. The 
“State of Columbia . . . could come perilously close to being the state 
whose sole business is to govern, to control all the other states. It would 
be the imperial state; it would be ‘Rome on the Potomac.”’^^° 

The influence that would be enjoyed by the State of Columbia 
should not be underestimated. In the area of federal judicial selection, for 
example, Columbia would wield far more power than its sister states. 
Traditionaliy, a state’s senators are consulted on the nominations of 
federal judges who will sit within its boundaries. As a matter of 
“senatorial courtesy,” a nominee opposed by the senators from the state 
where he will sit stands little chance of confirmation by their fellows. The 
senators from Columbia could expect like deference. However, two of the 
nation’s most influential courts, the United States District Court for the 
District of Columbia, and the United States Court of Appeals for the 
District of Columbia Circuit, are located in the District. Because they are 
located in the capital, with jurisdiction over federal agencies, as well as 
exclusive jurisdiction granted by Congress in many other areas, these two 
courts have an unusual influence over the determination and develop- 
ment of federal law. “Unique among the lower federal courts, the 


™ Garcia, 469 U.S. at 556. 

supra note 44, at 77. 
Hatch, supra note 45, at 530. 
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decisions of these courts routinely have had broad national impact, 
Under the current system, if it were granted statehood, “the senators 
from the District will be in a position to exert an unprecedented degree of 
influence over national regulatory policies,” merely because they repre- 
sent the capital This is illustrative of the point that the District of 
Columbia, were it granted statehood, would automatically obtain more 
influence in the federal government than any other state, merely because 
it is the site of the national capital 

As it is, the problems of the District, though its population is 
smaller than that of 47 states, occupy the attention of one congressional 
committee, and three subcommittees, This preoccupation with the 
problems and welfare of the city of Washington does not arise merely 
because Congress has exclusive legislative authority over the District, but 
because the national capital is located there. A priori, Washington’s 
problems are the Nation’s problems. If the District were to become a 
state these problems would remain the Nation’s problems, but Congress 
would be denied a direct voice in their resolution. 

Finally, in a very real sense the District belongs not only to those 
who reside within its borders, but to the Nation as a whole. Because of 
this unique status it receives far more from the bounty of the fifty states 
than merely the annual payment needed to keep the city afloat. In 
addition to tens of thousands of recession-proof jobs (the per capita 
personal income of District residents in 1983 was $16,409, second only to 
Alaska, and $4,700 above the national average), the District and its 


at 530-31, 

at 531. Another interesting question is how nominations to the United States 
Claims Court and the United States Court of Appeals for the Federal Circuit would be 
treated. Both courts are based in the District of Columbia, but have a national 
jurisdiction. The senators from Columbia could hardly expect deference respecting 
nominations to these courts. 

The status of the D.C. Circuit would also be called into question if the District were 
granted statehood. No one state has a circuit court of its own. The State of Columbia 
would more properly be placed within the jurisdiction of the Court of Appeals for the 
Fourth Circuit, which currently covers Maryland, Virginia, West Virginia, and the 
Carolinas. 

svpra p. 45. 

^^^It should be remembered that no other state, even though the land in many is largely 
owned by the federal government, receives such lavish support. .See supra p. 62. 

'^'^^See Almanac, supra note 198, at 442. 
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residents benefit from all of the monumental federal building projects 
which, over the past hundred and ninety years, have made Washington 
one of the most attractive cities in the world. It enjoys a mass transit 
system to be envied by every other American city, and which was, in 
large part, paid for by the federal government. District residents daily 
enjoy numerous federal parks and facilities which belong to every citizen 
of the United States. This concern prompted former Senator Birch Bayh, 
an otherwise ardent proponent of direct congressional representation for 
District residents, to oppose statehood for the District of Columbia. 
During the debates on H.J. Res. 554 he eloquently summed up the 
objection: “I guess as a Senator from Indiana I hate to see us taking the 
Nation’s Capital from [5,000,000] Hoosiers. It is part ours. I do not see 
why the District should be a State because it is, indeed, the Nation’s 
Capital,””* 

Conclusion 

The District of Columbia should not be admitted to the Union as a 
state. It is an integral part of the federal government and lacks the basic 
independence that is a fundamental characteristic of each of the states. 
Under our system of federalism, the states and the national government 
were designed as independent and competing sovereignties. Self-govern- 
ment, individual liberty, and the rights of minorities were all secured by 
dispersing power in this manner. This system would be fundamentally 
altered by the admission of a state which is dependent upon the federal 
government. 

The District of Coiumbia simply lacks the resources to function as a 
state, independent of the national government. Its total land area is 
smaller than any other federal territory or commonwealth; it is in fact 
smaller than many national parks. Its economy is dependent upon the 
federal government, and its local government survives only with annual 
infusions of massive federal aid. The city of Washington could not 


supra note 44, at 76-77. According to Department of Transportation figures, the 
federal government contributed some $4.8 billion to the construction of the Washing- 
ton Metrorail system. The District's contribution was only an estimated S360 million. 
AmuuTus weffc aiso ctmtlitmteil by Vitginia and tAatyiand. Telepbcrne mterfWw 'ntSb. 
Jerry Fisher, Regional Desk Officer, Urban Mass Transportation, Department Head of 
Allocation Department, Washington Metropolitan Transit Authority (February 19, 
1987). 

“*124 Cong, Rec, 27,101 (1978), See Appendix F. 
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support a state government and shoulder its fair share of the national 
burden. If it were granted statehood, it would be the first state dependent 
on the federal government for its very support. 

Not only is the District government financially dependent upon the 
federal government, but so are a majority of its residents. Close to two 
thirds of the District’s workforce is employed either directly or indirectly 
in the business of the federal government. Because it is the federal city, 
Washington lacks not only the economic, but also the political indepen- 
dence and diversity which characterize the states. There would be no 
diverse interests competing for the attention of the senators and 
representative from the District of Columbia. They would represent the 
federal government to the federal government. This would further 
threaten the balance between federal and state authority. 

The District of Columbia, however, was created specifically to 
secure this balance between the federal government and the several 
states. Congress was granted the authority to control its immediate 
surroundings in order to ensure the independence of the federal 
government. The Founders deliberately avoided placing the national 
capital in one of the states, which would have compromised this 
independence and awarded one state more influence in the national 
deliberations than the others. There is no sound reason why the District 
of Columbia should now be made a state and allowed those privileges 
which the other states were intentionally denied. This would serve to 
undermine the federal system which has successfully guarded our 
liberties now for two hundred years. 

In any case, while the constitutional issues raised by proposals to 
grant statehood to the national capital are difficult, our considered 
opinion is that amendment of the Constitution would be required before 
the District of Columbia can be admitted to the Union as a state. The 
clause creating the District of Columbia gives Congress exclusive 
legislative authority over the district that was to become the seat of the 
federal government, not merely over the seat of government. The 
authority of Congress, thus, extends over that entire district - the 
District of Columbia. Further, the ratification of the Twenty-third 
Amendment in 1961 gave the District additional constitutional recogni- 
tion as a unique juridical entity. Accordingly, it does not appear that 
Congress has the power to abdicate its exclusive authority over any part 
of this district, absent an amendment to the Constitution. This objection 
cannot be answered by retaining a truncated federal district as the seat of 
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government. Such would contravene the language of the Constitution as 
well as the intentions of the Founders. 

The proposals for allowing District residents to participate in 
congressional elections, other than statehood, do not appear to offer 
viable alternatives. Granting the District representation in the House of 
Representatives would require a constitutional amendment. Retroceding 
the District to Maryland would work a basic change in our federal 
structure. Retrocession would compromise the independence of the 
federal government, as would admitting the District to the Union as a 
state. In addition, retrocession to Maryland would require Congress to 
relinquish its exclusive legislative power over the district which became 
the seat of the federal government. For this a constitutional amendment 
is needed, 

The third alternative, an amendment granting the District represen- 
tation as if it were a state, has been soundly rejected by the states. 
Proposed in 1978, in seven years this amendment was adopted by only 
sixteen states, less than half the number needed for ratification. 
Moreover, the amendment would have altered the character and 
composition of the Senate, allowing representation in that body to a non- 
state, possibly requiring the unanimous consent of the states. Under 
Article V no state may be deprived of its equal suffrage in the Senate 
without its consent. Granting representation in the Senate to an entity 
which is not a state could be said to deprive each state of its equal vote, 
since senatorial representation would then be shared between the states 
and a non-state. While a more carefully drafted amendment might 
answer some of the objections raised to this measure, any plan to give the 
District of Columbia representation in the Senate, short of statehood, 
would still be subject to this "equal suffrage” challenge. 

The fourth alternative suggests that the District remain intact, 
under federal control, but that its residents be allowed to participate in 
Maryland congressional elections. Proponents suggest that this could be 
accomplished by a complex set of arrangements between Maryland and 
the Congress. After all, they argue, the residents of other federal enclaves 
enjoy such voting privileges in the states where those enclaves are 
located. However, a constitutional amendment might be necessary to 
adopt this alternative as well. Although not precisely on point, the 
leading Supreme Court decision, allowing the residents of other federal 
enclaves to vote in federal and state elections, does not appear to establish 
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the ability of Congress to allow District of Columbia residents to vote in 
Maryland congressional elections. 

Aside from the truly byzantine, and most likely impractical, 
arrangements that would have to be made to achieve this result, this 
approach would contradict the terms of the Twenty-third Amendment 
by entitling District residents to vote for presidential electors from 
Maryland, rather than in accordance with that amendment. In creating a 
separate voting procedure for District residents, the Twenty-third 
Amendment demonstrates that they are not and cannot be considered 
part of the Maryland body politic. Therefore, an amendment would most 
likely be necessary even to effect this assignment of voting rights. 

Lastly, the Constitution might be amended to grant statehood to the 
District of Columbia. This approach would avoid the very serious 
constitutional questions raised by plans to grant the District statehood by 
statute alone. However, the policy reasons that led the Founders to create 
the District of Columbia as the seat of the national capital in the first 
place argue strongly against such a measure, If the federal system is to 
continue to ensure our fundamental liberties, as it ha,s for the past two 
centuries, then the federal government must remain independent of the 
states, and each state must remain independent of the federal govern- 
ment. Only then can each act as a check upon the other. Admitting a 
state as dependent upon the federal government as is the District of 
Columbia would compromise this essential independence. It could not 
act as a check upon the federal government since it would be largely a 
federal dependency. At the same time, because the national capital is 
located in the District of Columbia, as a state it would be in a position to 
exercise far more influence over the federal government than any state 
has ever enjoyed in the past. 

In all, the issues presented by plans to give the residents of the 
District of Columbia direct participation in congressional elections, and 
in particular by proposals to grant the District statehood, are complex 
and the answers are far from clear-cut. Scholars can, and do, disagree 
over the answers to these questions. What is clear, however, is that the 
constitutional and policy questions raised are fundamental questions 
about the nature of our national government and the federal structure. 
Before any action is taken, these issues must be fully and carefully 
explored. 
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However, it appears that the sensible course is to accept the wisdom 
of the Founders and to maintain the status quo. While Washingtonians 
may not vote in congressional elections, they have in exchange for this 
right received the multifold benefits of living in the national capital. 
Because of thousands of recession-proof jobs, unequalled public facilities 
of all sorts, and per capita federal aid equaling five and one-half times the 
national average, the residents of Washington, D.C., enjoy a quality of 
life to be envied by other Americans. In exchange for these benefits, 
District residents have adopted the entire Congress as their representa- 
tives. 
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Appendix 
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Committee on the Judiciary, 95th Cong., 2d Sess, 211 (1978). 
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D.C., Board of Trade News, Jan., 1978, reprinted in District of 
Columbia Representation in Congress: Hearings on S.J. 65 
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Committee on the Judiciary, 95th Cong., 2d Sess. 211 (1978). 
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Sess. 211 (1978) (statement of Sen. Edward M. Kennedy). 
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F. Excerpts from Statements of Sen. Birch Bayh During the 
Senate Debates on H.J. Res. 554, 124 Cong. Rec. 26,382- 
26,383; 27,101-27,102 (1978). 

G. Excerpts from Representation of the District of Columbia in 
Congress; Hearings on H.J. Res. ZSO Before the Subcommittee 
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Mayor Walter E. Washington). 
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to the District of Columbia, H.R. Rep. No. 1698, 86th Cong., 
2d Sess. I (1960). 
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Ist Sess. 58 (1982) (statement of Ivanhoe Donaldson, Acting 
Director, D.C. Dept, of Employment Services). 
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INTRODUCTION 


. . governments are Instituted among men, deriving 
the{r just pouicrs/rom the consent of the gouerned. 

Dcciaration of independence 


America has made great strides in its development as a premier democracy, 
based on the enduring principles of the Founding Fathers. It, therelore, seems 
astprtishing that the birthright of the American people-~that of electing 
Members of Congress and enjoying representation by them— a right normally 
taken for granted — isdenied to three-quarters of amiiiion Americans residing at 
the very seat of the government. Residents of the District of Columbia are 
relegated to the status of second-class citliens. According them full voting 
representation in the Congress is a glaring piece of unfinished business that 
would finally mend the crack in the LOierty Beti. 

Is it realty possible that the Founding Fathers, who fought so desperately to 
win independence from “taxation without representation,” would turn around 
and purposefully disenfranchise 3 segment of the population? The evidence cer- 
tainly does not support such a contention. Oversight by the Continental 
Congress, pressed with the creation of the iawsof a new nation, seems clearly to 
have accounted for the inadvertent disenfranchisement. 

Throughout history our government has espoused the virtues of democracy 
to the world. Unfortunately, for 700.000 residents, and for the nation as a whole, 
that democracy comes to a halt at the borders of the District. The gates tn equal- 
ity are closed within view of the Washington Monument. 

House Joint Resolution 554, which passed the House on March 2. 1978. by an 
overwhelming vote of 289-127, proposes an amendment to the Constitution 
which would enable District of Columbia residents to elect two voting Senators, 
as well as the number of voting representatives to which they would be entitled if 
the District were a state. H. J. Res, 554 Is not a statehood bill. It would simply 
complete the rights of the Twenty-Third Amendment— enacted In 1961. which 
enabled District residents to vote for the President and Vice President— to 
Include representation in Congress. 

The Constitution of the United States does not expressly deny Congressional 
representation to District residents. However, the principles of democracy— the 
essence of our Constitution, laboriously etched by the blood and sacrifice nf 
Americans ihroughout the years— demand that we extend, during the 9Sth 
Congress, full voting representation to the people of the District of Columbia, To 
further delay this fundamental right is to deny democracy, I ask for your support 
in this eKoji. 




WALTER F.. FAUNTROY 
Member of Congress 
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ISSUE: 

ANSWER* 


ISSUE: 

ANSWER: 


Allowing the Distiict to participate in the ratification of 
proposed constitutional amendments is sound policy*— well 
grounded in logic and fundamentally fair. 

The process of amending the Constitution involves a series of 
succeeding steps, as set forth in Article V. Members of 
Congress submit a proposed amendment to the states for 
their approval, the states ratify and within areasonable time 
the Congress then determines the efficacy of those 
ratifications. 

H.J. Res. 554 would permit the District to participate in every 
step of the ratiRcation process. This full participation does 
not present a Constitutional issue, ft Is a policy Judgment 
that the District should participate in the entire rattRcation 
process. Ilrere is no justification for less than full participa* 
tion. 

Is it proper to repeat the 23rd Amendment and allow the 
District electors based upon its Congressional representa* 
tion? 

This is o mofter of policy and not a conatHutlonal issue. 

The number of electors to be chosen by the District Is limited 
by the 23rd Amendment to the number to which the least 
populous state is entitled (three). H the District is granted a 
total of four representatives in Congress— two senators and two 
representatives— then the District would, if it were a state, be 
entitled fo four electors. There is no reasonable basis for 
denying the residents of the federal 'district their full 
entitlement to participation in the choice of the President, 

Further, the wording of H.J. Res. 554 Is sufBcierttly flexible to 
provide full District participation in presidential elections re* 
gardless of what may be the future of the electoral college. 
The resolutionsimpiy states that "for purposes of. . .election 
of the President and Vice President ... the District constitut* 
Ing the seat of government of the United States shall be treat* 
ed as though it were a state." Thus, so long as there is an elec* 
toral college, the District will take part In its deliberations or: 
the same basis as if it were actually a state. If the electoral 
college is abolished, the District will participate on an equal 
basis in whatever system Is established in Us place. 

Is statehood a preferred method of providing fuU voting 
representation to residents of the federal district? 

Statehood/or the Dfatrlct would dejeot the purpose o/having 
o federal city, i.e., the creation of a Dfstrief over which the 
Congress would hove exclusive control. (Article f. Section 8, 
clause 17 of the (institution.) 
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As a state,, the District would receive its proportionate share 
of representation In Congress. This conflicts, however, with 
the intent of 'Article I. Section 8, clause 17 to establish a 
federal district under the exclusive control of the Congress. 

The statehood alternative is frequently suggested because 
presumably it could be effected by legislation rather than a 
constitutional amendment. It Is not clear, however, whether 
Article 1 Is an obstacle to a decision by Congress to convert 
the District to a state. This difficulty might be overcome by 
carving out a federal enclave, but this raises substantial 
practical problems. 

No state should have responsibility for and control over the 
critical parts of the federal power structure. Preserving a 
federal triangle or federal territories separate from, but 
located in a state would pose enormous problems, Rather 
than statehood, the constitutional amendment to allow 
voting representation in (he Congress seems to be a perfect 
compromise. It recognizes that citizens throughout the 
country should have a voice in what happens in the District of 
Columbia but that citizens of the District of Columbia should 
also have a voice in federal programs that have as much 
impact in the District as In any state, 

It should beemphasiied that It would be unfair to say that the 
District is seeking the benefits but not the burdens of 
statehood. The District bears unique burdens and receives 
special benefits. It Is different from a state; but no diffe* 
pence Justifies the denial to District citizens of the 
fundamental right of voting representation in Congress. 

Moreover, the precedent that was set when a portion of the 
District was ceded back to Virginia in 1846 {the Virginia 
legislature passed an act consenting to the retrocession) as 
wei! as the implications of Article IV. Section 3 of the 
Constitution (which states in pertinent part, , . no new state 
shall be formed or erected within the jurisdiction of any other 
state) stra;ngly-soggests that the consent of Maryland would 
be required. This point is buttressed by the language of the 
Maryland Act of Cession which gave the land to the United 
States for the sole purpose of creating a federal district. 

Statehood also presents a troublesome problem with the 
23rd Amendment if the federal district were to be wiped out 
by legislation. 

Is full re(rocesslon~^eding the District back to the state of 
Maryland— a viable alternative for gaining full voting rights? 

Full retrocession is not a viable alternative. First, It would 
destroy the unique character of the District which was 
contemplated by the Framers and which has been accepted 
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The split m opinion was reported in the American University Poll, which was 
released yesterday and directed by Robert Hitlin, associate professor of government 
at AU. 

According to the poll there is a noticable split in opinion between blacks and 
whites over the issue of statehood for DC. Blacra in eacn area are more in favor of 
statehood for the district than whites, the poll showed. 

In the District "there is considerable rsicial difference on this issue,” HitlLn said. 
Blacks are in favor of statehood, by 69 per cent to ^ per cent. <20 per cent not sure). 
The white vote on the imue was somewhat closer, with 35 per cent In favor of the 
move and 46 per cent gainst (19 per cent not sure). 

There are also political divteiona involved is the qu^oiu. The poll showed that 
Democrats in each area were in favor of statehood, while Republicans were opposed 
to the move. In DC, political opinion on the issue breaks down as follows: ^mo- 
crats, 55 per cent in faver, 24 per cent opposed; Independents, 50 per cent in favor, 
34 per cent opposed; and Republicans 89 p^ cent m favor, 44 per cent opposed. 

The total figures of the poll showed that DC residents favor the statehood propos- 
al by 51 per cent to 28 per cent (21 per cent not sure). Maryland residents were also 
In favor, but by a closer margin with 41 per cent in favor and 31 per cent against 
(26 per cent not sure). Virginia was the only area polled that opposed the move, 
with 31 per cent in favor and 44 jKr cent against (26 per cent not sure). 

The poll was taken between Feb. 23 to 28. The pollsters interviewed 1,126 resi- 
dents of DC, Mon^omeiy and Prince Georges (bounties, Alexandria, Arlington, 
Fairfax County, Fairfax City and Foils Church. The respondents, all of whom were 
16 or older, were selected at random In a size designed to insure accuracy to within 
four to six per cent. Demographic characteristics were also adjusted to match their 
respective areas. 

In other areas, the poll showed that DC residents were in favor of a tax on 
commuters by two to one, while Virginia anil Maryland residents oupose that tax by 
five to one. The poll alk) showed that residents in all of the three areas wore 
strongly in favor of completion of the Metro system, with support from 62 to 72 per 
cent in favor. 


(Fmn tb« Boon] of Trade N«n, Jenuorr ISTS] 

ViKwpoirrra: Votino Rights roa D.C. 

A BESOLimON TO THE CXJNffnTUTION WILL GIVE FULL VOnNO RIGHTS TO THE DlffTHICT 
(By Waltkb E. Pauntboy, Congressman (D»D.C.» 

The Declaration of Indepeodence— that revolutionary document of human prind* 
pies— which serves aa one of the usderpinnings of American society, states: ". . . 
govemmonts ore instituted among men, deriving their just powers from the consent 
of the governed.” 

That is true for all American dtizens exc^ those of us who live in Washington, 
D.C.— tho capital of the U.S. and the “Free World.” We are the only dtizens !n our 
areat country who cannot elect our own voting representatives to the United States 
House of Representatives or to the United States Senate. It is simply a case of 
democracy denied. 

It is now time to complete the work of our Founding Fathers and provide liberty 
and justico for three-quarters of a million District of Columbia residents who have 
no voting voice in Congress. The means of achieving this justice is a Constitutionai 
Amendmeot/Reeclution (H.J. Rea. 664) which, if passed, will give the District of 
Columbia two Senators, the number of House members and presidential electors 
commensurate with its population, and partidpetion in the ratification of Con^tu- 
tional Amendments. 


STATEHOOD NOT RSOOMMENDED 

Tlus resolution does not recommend statehood for the District of Columbia in 
order to achjevQ full voting representation — this would be in direct defiance of the 

f ireocriptions of the Founding Fathers. When the capital city was formed, the 
egislators sought to provide for the creation of a oito completely removed from the 
control of any state. Article I, Section 8, Gause 17 of the Constitution states that 
Congress would “exercise exclusive l^islation in all cases whatsoever over such 
district.” • . . 

Nothing about the exclusive jurisdiction of Congress is incompatible with District 
voting representation. There would be absolutely no threat to continued Congtes- 
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sional authority over the Federal District were an amendment granting such repre- 
sentation adopted. In addition to this fundamental purpose of a neutral Federal 
City, the convention prescribed that the Inhabitants ‘%ill have had their own voice 
in the election of the government which is to exercise authority over them as a 
municipal legislature for all local purposes, derived from their own suffrages, will, 
of courro, be allowed them. . . 

Within this unique governmental entity, then, the framers of the Constitution 
included In their grand design of a democratic government, a federal municipality 
which would equ^y reflect the state-federal relationship while carrying out the 
broader democratic principle of representation for all citizens. The state was set 186 
years ago, but the details have yet to be implemented. 

In addition to specific Constitutional prescriptions involved, consideration of state- 
hood for the Federal XHstrict would require an enormous expenditure of time and 
effort—Alaska’s statehood drive took 24 years; Hawaii's 34 years. A mandate from 
the District citizens would be the first step in such a process, and this is not evident 
at present. What is evident, though, is the iong-etanding mandate the District 
citizenry to be granted full representation in the politioU community. 

THE DlSnUCT 18 TREATED AS A STATE 

The District's unique lack of statehood does not warrant its exclusion from Con- 
gre^ional representation. The House and Senate were created to provide a bailee 
of votes between large and small states and entities. The District is a geographical 
and political entity os are the states and should be represented accordi^ly. In fact, 
the long-time inclusion of the District in several governmental context normally 
rescued for the states not only illuminates the sii^arity between the functions of 
the liistrict and the states, but also gives precedence for the proposed amendment 
on voting representation in Congress. Without actually being a state, the District 
already participates in such statehood activities as paying federal taxes, having the 
commerce between the District and other states r^gulatra by Congress, and being 
included in the right to a trial by jury. 

liie facts arc; 

The per capita tax payment for District residents Is $77 above the nation’s 
averege— a payment only exceeded by seven states. 

'Ihe population of the District or Columbia is larger than that of ten states. 

District residents have fought and died in eve^ war since the War for Indepen- 
dence, end, during the Vietnam War, District of Columbia casualties ranked fourth 
out of M states. 

Of tlie 17 Federal Districts in the world communi^, only two, other thon Wash- 
ington, D.C., ore not represented in their national legislatures. 

qUE?nON OP RCTROCESSION 

Two other suggestions for District representation, which are not acceptable or 
practical, concern the retrocession of the original Mm^land port of the District back 
to Maryland or allowing District residents to vote in MarvUnd. 

Although the land which Virginia ceded to the Federal District was aubaequently 
retroceded la 1640, Ma^land’s ceded land remained to eompriae the District. The 
Maryland Legislature, in the Act <d' December 19, 1791, concerning the territory of 
the Columbia and the City of Washiitfton, "Forever ceded and relinquished to the 
Congr^ and the Government of the Unit^ States, the full and abeoluto right and 
exclusive jurisdiction of soil os well as of persons residing or to reside hereon, 
pereuant to the tenor and effect of the eight sections of the First Article of the 
Cogitation of the United States." Since that time, the District has develoi^ a 
unique character which appropriately reflects the concept of a Federal Di^ct. 
Furthermore, retroceasion would serioualy dilute this concept os well as destroy a 
culturally rich and poUticalljr unique governmental entity, mtrocession would also 
sacriiice the autonomy of residents and substantially reduce the federal interest in 
the planning and development of the Capital City. 

In regard to allowing District residents to vote in Maryland, it simply would not 
be advantageous because it would not nve them the representation due them, 
unoer Vnis plan, Distri^ reeidenta wox^d Bharing deVegsAn whoee tonstitnertclte 
are already suitably apportioned to the optimal number of citizens according to the 
most recent census ^ta. If this plan were implemented, the affected delegates 
would have to assume additional burdens of representing citizens who are not 
Maryland residents, who would not vote in Marvland state elections, and who live 
in a city unlike any other in the country. Furtnennore, the Maryland legislature 
has expressed strong sentiment agoiost this plan. 


84 



346 


The split in opinion was reported in the American University Poll, which was 
released yesterday and directed by Robert i^tlin, associate professor of government 
at AU. 

According to the poll there is a ooticable split in opinion between blacks and 
whites over the issue of statehood for DC, Blac^ in each area are more in favor of 
statehood for the district than whites, the poll showed. 

In the District **there is considerable rac^ difference on this issue,” Hitlin said. 
Blacks are in favor of statehood, by 59 per cent to 22 per cent. (20 per cent not sure). 
The white vote on the issue was somewhat closer, with 35 per cent in favor of the 
move and 46 per cent gainst (19 per <%nt not sure). 

There are also politic divisions involved in the questions. The poll showed that 
Democrats in each ares were in favor of statehood, while Repuhlicmia were oppoeed 
to the move, In DC, political opinion on the issue breaks down as follows: Demo- 
crats, 56 per cent in favor, 24 per cent opposed; Independents, 50 per cent in favor, 
34 per cent opposed; and Republicans 39 per cent in favor, 44 per cent oppoeed. 

'me total flguras of the poll showed that DC residents favor the statehood propos- 
al by 51 per cent to 28 per cent (21 per cent not sure). Maryland residents were 
in favor, but by a closer mai^ with 41 per cent in favor and 31 per cent againrt 
(26 per cent not sure). Virginia was the only area polled that oppoeed the move, 
with 31 per cent in favor and 44 per cent against (25 per cent not sure). 

The poll was taken between reb. 23 to 28. The pollsters intervievrad 1,126 resi- 
dents of DC, Mon^mery and Prince Georges Counties, Alexandria, Arlington, 
Fairfax County, Fairfax City and Falls Church. The respondents, all of whom were 
18 or older, were selected at random in a size designed to insure accuracy to within 
four to six per cent. Demographic characteristics were also adiusted to match their 
respective areas. 

In other areas, the poll showed that DC residents were in favor of a tax on 
commuters by two to one, while Virginia and Maryland residents onpoee that tax by 
five to one. The poll alM showed that residents in all of the uuee areas were 
strongly in favor of completion of the Metro system, with support from 62 to 72 per 
cent in favor. 


[Pram of Trade News, Januorr 1970} 

ViBWPorNTB: Vormo Righto roa D.C, 

A RESOLUTION TO THE OONanTimON WOL GIVE FUU VOTINO RIGHTS TO THE DWTRICT 

(By Waltkb E. Paunthov, Congreasman (IVD.C.)) 

The Declaration of Independenoe—that revoIuUonaiy document of human prind* 
pies— ‘Which serves as one of the underpinni^ of American eodety, statM: . . 
governments are instituted among men, deriving their just powers from the consent 
of the governed.” 

That is true for ell American citizens exc^ tbooe of us who live in Washington, 
D.C.— ‘the capital of the U.S. and the "Free World.” We are the only dtizens in our 
ffreat country who cannot elect our own voting representatives to the United States 
House of Representatives or to the United States Senate. It is simply a case of 
democracy denied. 

It ia now time to complete the work of our Founding Fathera and provide liberty 
and justice for three-quorterB of a million District of Columbia residents who have 
no voting voice in Congress. 'Ihe means of achieving this justice ia a Clonstituticmai 
Amendment/ResoluUon (H.J. Res. 554) which, if passed, will give the District of 
Columbia two Senatore, the number of House members and presidential electors 
commensurate with its population, and partidpation in the ratification of Constitu- 
tional Amendments. 


STATEHOOD NOT RECOMMENDED 

This resolution does not recommend statehood for the District of Columbia in 
Utdat til nnbieve fuU vutin^ TOpceaentatioa— this would be in. direct defiance of the 
preecri^ons of the Founding Fathers. When the capital dty was formed, the 
legislators sought to provide for the creation of a site completely removed from the 
control of any state. Article I, Section 8, Clause 17 of the Constitution states that 
Congress womd "exercise exclusive legislation in all cases whatsoever over such 
district. 

Nothing about the exclusive jurisdiction of Congress is incompatible with District 
voting representation. 'Hiere would be a^lutely no threat to continued Congres- 
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sional authority over the Federal District were on amendment granting such repre- 
sentation adopted. In addition to this fundamental purpose of a neutral Federal 
City, the convention prescribed that ^e inhabitants '^vrill have had their own voice 
in the election of the government which is to exercise authority over them as a 
municipal legislature for aU local purpoeee, derived from their own suffrages, will, 
of course, be allowed them. . . 

Within this unique governmental entity, then, the framers of the Constitution 
included in their grand design of a democratic government, a federal municipality 
which would equally reflect ^e state-federal relationship while carrying out the 
broader democratic principle of representation for all citbens. The state was set 186 
years age, but the details have yet to be implemented. 

In addition to specific Constitutional prescriptions involved, consideration of state- 
hood for the Federal District would require an enormous expenditure of time and 
effort — Alaska’s statehood drive took 24 years; Hawaii’s 34 years. A mandate from 
the District citizens would be the first step in such a process, and this is not evident 
at present. What is evident, though, is the long-standing mandate from the District 
citizenry to be granted fUU representation in the political community. 

THE DIOTRICT IS TREATED AS A STATE 

The District's unique lack of statehood does not warrant its exclusion finm Con- 
gressional representation. The House and Senate were created to provide a balance 
of votes between large and small states and entities. The District is a geographical 
and jpolitical entity as are the states and should be represented accordl^ly. In fact, 
the fong-time inclusion of the District in several governmental contexts normally 
reserved for the states not only illuminates the similarity between the functions of 
the District and the states, but also gives precedence for the proposed amendment 
on voting representation in Congress. Without actually being a state, the District 
already participates in such statehood activities as paying federal taxes, having the 
commerce between the District and other states r^ulated by Congress, and being 
included in the right to a trial by jury. 

The facts are: 

The per capita tax payment for District residents is |77 above the nation’s 
averages Myment only exceeded by seven states. 

The population of the District or Columbia is larger than that of ten states. 

District residents have fought and died in evonr war since the War for Indepen- 
dence, and, during the Vietnam War, District of Columbia casualties ranJtod fourth 
out of 50 states. 

Of the 17 Federal Districts in the world conununi^, only two, other than Wash- 
ington, D.C., are not represented in their national l^islatures. 

QUESTTON OP RETROCESSION 

Two other suggestions for District represontation, which are not acceptable or 
practical, concern the retrocession of the original Maryland part of the District bock 
to Maryl^d or allowing District residents to vote in Maryland. 

Although the land which Virginia ceded to the Federal District was subsequently 
retroceded in 1840, Matyland’s ceded land remained to comprise the District The 
Maryland Legislature, in the Act of December 19, 1791, concerning the territory of 
the Columbia and the City of Washizi^n, "Forever c^ed and rel^quished to the 
Congr^ and the Govemmont of the Umt^ States, the full and absolute right and 
exclusive jurisdiction of soil as well as of persons reeiding or to reside Uiereon, 
perauant to the tenor and effect of the eight sections of the First Article of the 
Constitution of the United States.” Since that time, the District has developed a 
unique character which appropriately reflects the concept of a Federal Dirtrict. 
Furthermore, retrocession would seriously dilute this concept as well as destroy a 
culturally rich and politically unique governmental entity. Retrocession would also 
sacrifice the autonomy of residents and substantially reduce the federal interest in 
the planning and development of the Capital City. 

In regard to allowing District residents to vote in Maryland, it simply would not 
be advantageous because it would not rive them the representation due them. 
uuucT plan, DIeAtIcI would m 

oro already suit^ly apportioned to the optimal number m citizens according to the 
moet recent census data. If this plan were implemented, the affected delegates 
would have to assume additional burdens of representing citizens who are not 
Maryland residents, who would not vote in Maryland state elections, and who live 
in a city unlike any other in the country. Furthermore, the Maryland legislature 
has expressed strong sentiment against this plan. 
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EQUAL SUVFIMGK 

One last rebuttal to those who are against District representation because it 
would deprive other states of their "equal suffrage” in the Senate. The Article V 
provision that "no state, without its consent, shall be deprived of its equal euffrage 
in the Senate” would not bo violated by I^rict representation in that body. 
suffrage'’ simply means that each state is entitle to the same number of Senators, 
This provision gives balance to the geographic^ entities' representation and pre* 
vents the ^ore populous states from having greater say than the smaller ones. If 
“equal su^irage”^ were intended to mean Umt each state’s percentage of the total 
number of Senators would never decline, then thirty-seven states could not have 
been admitted to the Union since the Constitution was adopted. In other words, 
each of the original states had one-thirteenth of the vote in the Senate, while it now 
has one-fiftieth of that vote. 


CDNCLU9IO^^ 

In conclusion, District representation in Congress would swing the suffrage pen- 
dulum back to where it was before December 1800 when Congress movLd to its 
Potomac site and inadvertantly disenfranchised District residents, The resolution 
bei^ considered is in no way incomi»tible with Congress' continued exclusive 
juriraiction over the District. And, most importantly, it would farther the principles 
of democracy that the Founding Fathers intended to have flourish among all citi- 
zens and thus give citizens of the nation's capital what their fellow Americans 
already have — full citizenship. 


Statehood Guahantees Self-Gove&nmknt as Well as Full Voting Rights 


(By Hilda M. Mamn, Councilmember at Large) 

The people who live in the District of Columbia are entitled to the same political 
righta as those poeseesed by other citizens of the United States. 1 believe that 
entering the union as a state is the only way in which District residents can obtoin 
irrevoc^ly and fully those righta. 'The concept of statehood is not a new or radical 
cor>,opt. l^re is a well-defin^ process by which the rest of the states of the union 
have joined the origix^ thirteen. 

The proposed constitutional amendment which would grant the District of Colum- 
bia flili voting representation in Congress is not self-determination. It would simply 
add two District of Coliunbia senators and probably two voting members of the 
House. It would not change the relationship between the District govenunent and 
the Congress in any way. Congress would continue to exercise the newer to review 
and disapprove legislation pas^ by the Council and signed by the Mayor. Con^rees 
would continue to have the final say to all District appropriations. AJm the proce- 
dure for passage of such a constitutional amendment is a long, hazardous and 
uncertain one requiring a two-thirds vote of each house of Congress and ratificatiDn 
by threo-fourths of the states. Statehood is a less cumbersome and less lengthy 
process requiring a simple minority vote in each house of Congress. And, unlike any 
form of home-rule, statehood could not be revoked. 

PROCEDURE FOR 08TAININ0 CTATEKOOD 

Statehood can be made possible by the simple expedient of redefining the size of 
the district set apart as the seat of the government of the United Stat^. Article I, 
Section 8, of the Constitution places a top limit on the size of the Federal District 
set apart os the scat of the government — not to exceed ten miles square— but places 
no minimum limit on its size. There is ample precedent for redefining the size of the 
I^trict. In 1846 that portion of the District of Columbia known as the county of 
Alexonihrla was retroceded to Virginia. 

Bill 2 -1, the "District of Columoia Statehood Act,” introduced in the Council by 
Juliiw W. H(dxion, in January 1977, defines clearly that portion of the District 
which would remain under federal control. The "Federal District of Columbia” 
wuuju inemue the area Stretching woghiy frem the Ssipren* Cewst attd th* libwny 
of Congress to the Lincoln Memorial and would include the White House, Lafayette 
Square, the U.S. Capitol, the Executive Office Building, etc. The White House is the 
only buildir^ on that ^rip of land which is used for residential purposes. The 
remainder of the D^rict of Columbia would be nanted statehood. 

Naturally, such a change in the status of what is now the District of Columbia 
Itas aroused some criticism. One complaint is that statehood would somehow threat- 
en the federal government's security in the nation's capital. However, numerous 
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Senator Bayh. We are very fortunate to have here a man who 
haa been fighting diligently for this right for a long period of time. 
He is a principd author of this measure which is now before us. 
That is the senior Senator from Massachusetts. 

Senator Kennedy, I know how busy you are. I appreciate your 
being here on the initial day of these hearings. 

TESTIMONY OF HON. EDWARD M. KENNEDY, U.S. SENATOR 
FROM MASSACHUSETTS 

Senator Kennedy. Thank you very much, Mr. Chairman. 

I want to join aU of my colleagues in commending you for having 
these hearings and for the work that you have done oa this partic- 
ular issue, and for your constancy in its support. 

This is an issue which I t hink cries for artion by the Senate and 
by the Congress of the United States, 

Mr. Chairman, you pointed out the uniqueness of this day and 
made a vep' eloquent statement reminding all Americans about 
taxation without representation. You also pointed out that it is 
Marathon Day, along with the fact of the long battle t^t the 
people of the District of Columbia are faced with in terms of trying 
to seek full representation. 

I would also point out that it is Patriot’s Day. In my own State of 
Massachusetts, this day commemorates the day when Paul Revere 
sounded the alarm and was memorialized in that magnificent 
poem. 

Perhaps, for aU these reasons, coming together on this particular 
day — whether it be taxation without representation, or the mara- 
thon, or sounding the alarm— will magnify the importance of tljis 
issue. 

So, I am pleased to be here before the Subcommittee on the 
Constitution to express, once again, my strong support of full repre- 
sentation in Congress for the people of WashSigton, D.C. 

Mr. Chairman, the question is one of simple justice for the 
700,000 citizens of the Nation’s capital. 

For decades, going back to the beginning of the 19th century, 
ordinary District citizens, concerned local leaders, and many Mem- 
bers of Congress have sought this basic goal. Indeed, the goal is 
remarkable and unusual only in the sense that it has b^n so 
flagrantly denied for so long to so many citizens. 

In a Nation that was founded on the principle of representative 
government and that has prided itself for two centuries on the 
strength and vitality of its democracy, it is a travesty of history 
that the District of Columbia has no voice in Congress. 

Now, however, the struggle for justice for the District of Colum- 
bia has entered a new and important phase. Last year. President 
Carter warmly endorsed the goal of full voting representation. No 
other action of the President has so clearly demonstrated the point 
that the admiluBtration’s worldwide conrarn and sensitWify for 
human rights begins at home. 

Last month by an impressive two-thirds vote, the House of Rep- 
resentatives approved a constitutional amendment — House Joint 
Resolution 5M— to provide full voting representation for the Dis- 
trict of Columbia in both the House and the Senate — two Senators 
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and two Members of the House of Representatives on the basis of 
recent population estimates. 

Now, the spotlight is on the Senate. For the first time, we have a 
realistic opportunity to achieve the goal, and we should not let the 
opportunity sUp away. 

Nowhere in America should the principles of democracy be more 
firmly established than in the Nation's capital. 'The time has come 
to remove the cloud of "America’s Last Colony” from the District 
of Columbia. 

As a practical matter, the goal will be best achieved by moving 
the debate out of the cloakrooms of the Senate and into the arena 
of national debate. In my view, voting representation for the citi- 
zens of the District of Columbia deserves a top priority as one of 
the most important issues of civil rights and human rights in this 
election year of 1978. 

I am here today to speak in support of Senate Joint Resolution 
66, the constitutional amendment that I have introduced with the 
bipartisan support of you, Mr. Chairman; my colleague from Mas- 
sachusetts, ^nator Brooke; Senator Mathias; the late Hubert 
Humphrey; Senator Javits; Senators Leahy, Mataunaga, Metzen- 
baum, Riegle, and Weicker. 

I also wish to give my equally strong support to House Joint 
Resolution 554, the companion measure that passed the House of 
Representatives a month ago. 

'The House-passed amen^ent is identical in its basic purpose to 
the &nate measure we have proposed. The House amendment is 
not technically before the committee today, because those of us 
who support it are taking the procedural steps required to place it 
directly on the Senate calendar. 

Ifi this way, the full Senate will have the opportunity to vote on 
it, regardless of the delaying tactics that have sometimes been used 
to prevent action on it by this committee. 

We also must smoke out the unfair and di^aceful argiraents 
sometimes found lurking in opposition to District of Columbia rei> 
resentation — arguments based on factors such as race, party affili- 
ation, or politick philosophy. 

There is no justification whatever for denying representation in 
Congress to the people of the District of Columbia for fear that the 
new Senators may be liberals or Democrats or blacks. Such arm- 
ments cannot stand the light of day. They are unworthy of the 
Senate or the Nation. 

Other opposition to the proposed amendment has usually crystal- 
lized around three fallacious arguments that are easily rebutted. 

THE STATEHOOD FALLACY 

Some opponents of fiUl representation cl aim that the District is a 
city, not a State, and that only States are entitled to representation 
in the House and Senate. 'They argue that there is no grater 
reason for this city to be represented in Congress than there is for 
other larger cities which are also denied this right. 

But this argument ignores the obvious fact that other Americ-sti. 
cities ai’e poHtical su^visions of the States. 'They already have 
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responsible representation in both the Senate and the House, while 
the citizens of the District have no representation at all. 

' The most recent population figures show, as you pointed out, Mr. 
Chairman, that seven States— Alaska, Delaware, Nevada, North 
and South Dakota, Vermont, and Wyoming — actually have popula- 
tions smaller than the population of the.District. 

The citizens of these States are entitled to participate in the 
selection of the Senators and Representatives who write the Na- 
tion’s laws. Yet the 700,000 citizens of the District have.no such 
right. 

Moreover, for years the District of Columbia has traditionally 
been treated as a State in virtually every m^or grant legislation. 
In program after program, in statute after statute, all of us in 
Congress are familiar with the well-known clause in legislation, 
"For the purposes of this legislation, the term ‘State’ shall include 
the District of Columbia." 

The statehood argument is no more than a thinly veiled excuse 
to perpetuate the denial of congressional representation to the 
people of the District. 

The District is neither a city nor a State In fact, statehood may 
weU be an impossible alternative, given the yractfoal and constitu- 
tional questions involved in changing the histori'al status of the 
Nation’s Capital. 

But such debate should not be allowed to mask the basic fact 
that, 200 years after the Nation was founded, the people of Wash- 
ington are second-class citizens, deprived of the right to participate 
in the making of the laws by which they are governed. 

THE ARTICLE V CONSTITUTIONAL FALLACY 

Another occasional objection to District of Columbia representa- 
tion in Congress rests on the proviso in article V of the Constitu- 
tion which declares that "no State, without its consent, shall be 
deprived of its equal suffrage in the Senate.” 

it is far too late in our history, however, to argue that granting 
representation in Congress to the District of Columbia would de- 
prive any State of its "equal suffrage in the Senate.” 

Since the ratification of the Constitution by the original 13 
States, 37 additional States have been admitted to the Union. As a 
result, the suffrage of the original 13 States in the Senate has been 
"dilut^” nearly fourfold, from 2/26 to 2/100. Yet, no one seriously 
argues that any of the older States has been deprived of its equ^ 
suffrage in the Senate by the admission of new States. 

The principle is clear. So long as the District of Columbia is 
represented in the Senate equally with every other State, represen- 
tation for the District of Columbia will not offend the provisions of 
article V. Each State will still have two votes in the &nate, and 
each State will still have the same proportionate vote as every 
other State. 

During extensive hearings by the House Judiciary Subcommittee 
on Civil and Constitution^ Rights, leading constitutional scholars 
strongly endorsed full voting representation for the District, includ- 
ing representation in the Senate as well as in the House. 
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It was certainly not intended by the Senator from Indiana that 
you should not be allowed to make your statement. 

I Wf)uld point out that although we have differing opinions here 
on the merits of this legislation, as far as the chairman is con- 
cerned, there is no perfidity in his efforts to move this legislation. 

Shall we move on? 

Our next witness this morning is the Honorable John M. 
Harmon, Assistant Attorney General of the Office of Legal CJoun- 
sel, reprraenting the position of the President of the United States. 

Mr. Harmon, we appreciate your coming before the committee. 
You are the President s strong right arm in many instances and 
have been of great service to the Members of the ^nate. 

Our committee owes you an apology for the inconvenience you 
have been put through over this last weekend. I do not know who 
is responsible for the mail not reaching you before Thursday, but 
certainly we sent the notice sometime prior to that. 

1 appreciate that you did not get notice until the 18th, and that 
has caused you a significant amount of anticipation over this week- 
end. 

TESTIMONY OF JOHN M. HARMON, ASSISTANT ATTORNEY GEN- 
ERAL, OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT OF 

JUSTICE 

Mr. Harmon. Mr. Chairman and members of the subcommittee, I 
am grateful for this opportunity to app^ before you for the 
purpo^ of presenting the views of this a^inistration on the repre- 
sentation of the District of Columbia in Congress. 

I wish to express the strong support of the President and his 
administration for the principle ot full voting representation for 
the District of Columbia. 

As you are well aware, the House of Representatives pas^ 
House Joint Resolution 554 on March 2, 1978. That resolution 
proposes a constitutional amendment which resembles Senate Joint 
Resolution 65 in its most important features. 

The House’s action followed the issuance on September 21, 1977, 
of an announcement by Vice President Mondale of this administra- 
tion’s support for ftiU voting representation for the District. The 
Vice President made his statement after examining the issues with 
a task force composed of Members of Congress, including Senators 
Leahy and Mathias, officials of the District of Columbia Govern- 
ment, and representatives of the executive branch. 

Simply stated, the administration supports full voting represen- 
tation in Congress for the District as a matter of simple justice for 
the citizens of the District of Columbia. 

The administration favors the general approach to representa- 
tion of the District of Columbia in Congress taken both by &nate 
Joint Resolution 55 and House Joint Evolution 554. Because these 
proposals raise many of the same issues, much of my testimony 
t^ay will parallel statements made by Assistant Attorney Generm 
Patricia Wald in her testimony before the House Su^ommittee on 
Ci^ and Constitutional Rights when it was considering House 
Joint Reso^' ion 654. 

Before uiscussing the provisions of Senate Joint Resolution 65 in 
detail, however, I would like to explain why the administration 
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prefers this approach to other methods of providing representation 
for the E^trict which have been proposed in the past. 

ALTERNATIVE WAYS OF PROVIDING DISTRICTT OF COLUMBIA 
REPRESENTATION IN CONGRESS 

One alternative which has been the subject of extensive discus- 
sion in the past is the possibility of providing for the District of 
Columbia to enter the Union as an actual State. 

Some of those who favor this option have argued that new States 
can be admitted to the Union by means of a simple majority vote 
in both Houses of Congress, therdby avoiding the cumbersome proc- 
ess of amending the Constitution. 

We believe, however, that any attempt to make the District a 
State without an amendment to the Constitution would present 
both legal and practical problems. See Coyle v. Smith, 221 U.S. 559, 
567, 1911. 

Article I, section 8, clause 17 of the Constitution provides that 
Congress shall have power: 

To exercise exdueive Legislation in all Cades whatsoever, over such District ... as 
may, by Cession of particular States, and the Acceptance of Congt^, become the 
Seat of the Government of the United States. . . . 

If admitted to the Union as a State, the District of Columbia 
would be on an equal footing with the other States with respect to 
matters of local government. 

We do not believe that the power of Congress vested by Article 1, 
section 8, clause 17 of the Constitution to exercise plenary legisla- 
tive jurisdiction over the District could be thus permanently abro- 
gated by a simple majority vote of both Houses of Congress. That 
could only be accomplished, in our view, by a constitutional amend- 
ment. 

One suggested method of overcoming this difficulty advanced by 
proponents of statehood would be to carve a ‘Tederd enclave” out 
of the District, over which the Congress would continue to exercise 
exclusive le^lative jurisdiction. 

The creation of such an enclave could presumably take place by 
one of two methods. First, Congress might, in effect, redraw the 
map of the Federal District to include only the areas in which 
Federal instollations are located. The remainder of what is now the 
District could then be admitted as a State. 

At this point, a practical problem is presented. 

The impact of the Federm presence in the District is far greater 
than the impact of the Federal presence in any single State. More 
than half the District's land area is covered by Federal facilities 
which are scattered throughout the area. 

Any concentrated “Federal enclave” would be very difficult to 
circumscribe and would have to be geographically fragmented. This 
would give rise to complex arrangements for sewers, police and fire 
piCitectiOT,, and other eervloes. Moreover, it La questionahle whether 
such a geographic^ entity could fairly be characterized as a single 
District at all. 

A second method Congress might use would be to leave the 
present boundaries intact but designate as Federal installations the 
land and buildings already locat^ there. These would have the 
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same status as Federal installations in other States, which are also 
governed under article I, section 8, clause 17. 

Although this clause gives Congress the same substantive powers 
over Federal installations in the States as over the District, the 
State’s consent is a precondition to exclusive jurisdiction. 

As in the case of Alaska end Hawaii, a statehood act could 
condition admission as a State on the consent of the people of the 
District to the retention of Federal jurisdiction over selected areas. 
(See Hawaii Statehood Act, §§ 6(bX3), 16(b), 73 Stat. 4; Alaska State- 
hood Act, §§ 8(bX3), KXb), 11, 72 Stat. 339.) 

This would leave the problem of future acquisitions unsettled. 
Moreover, it was the intent of the Framers that the actual seat of 
the Federal Government, as oppoeed to its other installations, be 
outside any State and independent of the cooperation and consent 
of the State authorities. (See “the Federalist,” No. 43.) 

If these reasons have lost validity, the appropriate resiwnse 
would be to provide statehood for the District by constitutional 
amendment rather than to ignore the h'ameis' intentions. 

(Conferring statehood on the District without amending the Con- 
stitution would also raise questions about the eiTects upon the 23d 
amendment. That amendment provides that in choosing the Presi- 
dent and Vice President, the District shall be entitled to no more 
electors than the least populous State; at present it chooses three. 

If the District were to become a State, however, it might be 
entitled at its current population level to four electors under arti- 
cle H, section 1, clause 2. 

It has been argued that since the 2Sd amendment refers by its 
terms to “the District constituting the seat of Government of the 
United States ” it will simply become a dead letter when a District 
ceases to exist. 

We do not believe, however, that Congress is entitled under the 
Constitution to take any action which would make part of that 
document a dead letter, short of amending it according to the 
processes it provides. 

We also note that article IV, section 3, clause 1 states that no 
new States may “be formed by * * * parts of States, without the 
consent of the legislatures of the Statra concerned as well as the 
Congress." 

When Maryland ceded what is now the District to the Federal 
Government, it consented only to creation of a Federal District, 
and not to the creation of a new State. 

To make the District a State at this time by congressional enact- 
ment alone raises serious questions of whether the spirit and per- 
haps the language — of that clause would be violated. 

While it may indeed be in the best interests of the District and 
the Nation for the District eventually to become a State, the many 
financial and practical as well as constitutional concerns that 
woidd accompany its total divorce from Federal controls would, we 
feel, delay unduly the rights of the District’s citizens to loe repre- 
sented in Congress. 

On the other hand, if the District is now given repre^ntation in 
Congress by a constitutional amendment which provides that it 
shdl be treated like a State without actually becoming a State, 
Congress reserves the right to redefine the scope of home rule in 
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the future while assuring that District citbsens will have an effec- 
tive voice in any such future decision. 

Another suggestion that has been made as a method of bringing 
the citizens of the District of Columbia into full partiCi:pation in the 
Federal political process without the necessity of a constitutional 
amendment is for Congress to cede the District back to Maryland. 

District residents could then participate in the political life of 
that State, including the election of ^nators and Congressman. 
However, there are definite problems with this approach. 

A substantial question exists as to whether the Maryland legisla- 
ture would have to vote to accept this cession. Article IV, section 3 
of the Constitution api)ears intended to enunciate the general prin- 
ciple that the borders and land areas of States are not to be 
changed without their consent. 

Thus, in 1846, when the land area that is now Alexandria 
County was ceded back to Virginia, the Virginia Legislature did 
vote to accept the territory. We are aware of no substantial senti- 
ment in Maryland favoring the return of the District which would 
lead tliat State's le^slature to consent to retrocession. 

Moreover, there is no indication that the people of the District 
desire to bwome citizens of Maryland, The District has become a 
distinct political entity, with its own leaders, its own political, 
social, and economic life. 

We strongly question the desirability of submerging that identity 
in a larger political unit such as that of the State of Maryland. 

Because of these difficulties, the administration favors the ap- 
proach taken by S.J. Res. 66: A constitution^ amendment to pro- 
vide in effect that, for purposes of representation in Congress, the 
District shall be treated as though it were a State. 

The residents of the District would thus be empowered to elect 
two Senators and the number of Representatives to which its popu- 
lation would be entitled. 

A constitutional amendment is necessary under this approach 
because article I, section 2 of the Constitution provides ^at the 
House of Representatives “shall be composed of Members chosen 
by the people of the several States.” 

The 17th amendment provides that the Senate shall be “com- 
posed of two Senators from each State.” If the District is not to be 
a State, then an amendment is required. One of the fundamental 
purposes of article I is to structure the various levels and forms of 
government within the United States. 

The article very clearly contemplates that there is to be a Con- 
gress and there are to be States, with specific TOwers allocated to 
each. The article just as clearly contemplates mat a third unit of 
Government — the Federal Distnct — is to exist in a form separate 
and distinct from that of the States. 

Because article I was in part intended precisely to distinguish 
the Federal District from the States, we do not believe that the 
word “State” as used in article I can fairly be construed to include 
the District under any theory of “nominal statehood.” 

Cf. P. Raven-Hassen, ‘'Congressional Representation for the District of Columbia; 
A Constitutional An^ysU,” 12 Harv. J. Lem. 167 (1976). If "nominal statehood" is 
not 0 viable possibility, then a constitutions amendment is necessary. 

In our view, the constitutional amendment is necessary. 
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But the District vvould liave no yoice beyouu this. Apparently, there is a good 
reason for this irony. It ia not clear that the elected governing body of the Dia* 
trlct is the equivalent of a State leglalabure. Therefore, it ia not clear that Con- 
gress should trust the elected governing body of the District to ratify in the 
name of the District a conotitutionai amendment. Over time more responsibil- 
ities may be given to the District government and confidence in its capacity to 
make decisions may grow. My proposed fifth Section would recognize that Con- 
gress should have the power to include the District in the ratification process 
in a manner that it deems desirable. There is little reason now to shut the door 
on the possibility that the District can effectively participate in the amendment 
process in the future. And there is scarcely more reason to undertake a debate 
now on the current state of local government In the District of Columbia. 

One final red herring needs to be disposed of before I conclude. The argu- 
ment has been made that persons who would vote for members of Congress in the 
District have roots that do not run deep enough to warrant the same kind of 
representation given to citizens of the States. In this mobile society it is ques- 
tionable whether most people have roots that run very deep in the community 
in which they vote. Assuming, however, that citizens In most States have drawn 
sustenance from the places in wblrii they vote for a longer period than have Dis- 
trict residents, the fact remains those who are in the District, even for a period 
of only a few yeara, have an Interest in common with those who have been there 
tor a longer period of time. One wbo resides In the District and con satisfy resi- 
dency requirements has the same problems as any other District resident and 
the same stake in voting. \^at difference does it make whether someone is 
spending two, three or ten years in the District? Federal legislation that ex- 
tends beyond the States to reach the District affects people wbo are in the Dis- 
trict even for a short period. And more importantly, the legislation that Congress 
many enact with specific reference to the District has a particular impact on 
those who reside there for any length of time. The Supreme Court has made it 
quite c^ear that It is permissible for States to attempt to differentiate people wbo 
have been present for a short period from those who bavo been present for a long 
period when it comes to voting. The Congress paved the way for this view in its 
voting rights legislation. Those wbo have sufficient connection with the District 
qualify as voters and deserve a vote no matter bow long or bow short a period 
they have been present. 

A carefully conducted censna should assure that only those who are permanent 
TCSidentB of the District are counted for apportiiuiment purposes. 

Mr. Edwards. Thank you very much Professor Saltzburg. Our final 
panel member is Patricia M. Wald. Ms. Wald is the Assistant Attor- 
ney General of the Office of Legislative Affairs and I might add that 
the subcommittee staff has always found it a privilege to work with 
Wald. 

We are delighted to have you here and you may proceed. 

XESTmOH'y OF PATSICU H. WAID, AS-OISTABT ATTOBOTT 
QENEBLAI, OFFICE OF LEGISLATIVE AFFAIES 

Ms. Wald. Thank you Chairman Edwards, Congressman Butler. If 
I may, I would like to very briefly summarize some of the points from 
my longer statement which is in the record. 

As the subcommittee knows, a task force consisting of Members of 
Congress, District of Columbia officials, and administration officials 
met over a period of several months and arrived at several positions 
outlined in Vice President Mondalo’s statement of Septom^r 21. 

The administration endorsed in that statement “the principle of full 
voting representation for the citizens of the District.'” This morning 
I would like to discuss briefly the administration’s thinking as to how 
best fulfill that goal of full voting representation. 

It has been eloquently argued by Professor Miller hero that the Dis- 
trict could bo given by act of Congress instant statehood thereby 
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avoiding a more time consuming and relatively cumbersome process of 
constitutional amendment. Although we are not expressing any opin- 
ion on the ultimate desirability of statehood, we cannot agree that it 
can be achieved without constitutional amendment. 

We do see article I, section 8, clause 17, as according Congress the 
power to exercise exclusive legislation in all cases whatsoever over 
such District as may become the seat of the Goveminent of ^e United 
States as an obstacle to the unilateral decision by Congress to convert 
the District into a State. 

It has, of course, been suggested that a Federal enclave might be 
carved out of the District to encompa^ all Federal buildings and land 
over which Congress would continue to exercise jurisdiction while 
the rest of the District of Columbia would become a State. 

This presents practical and even theoretical problems. More than 
half of the District’s land area is occupied by Federal facilities, but 
those facilities are scattered throughout the District so as to make any 
geographically concentrated Federal enclave an impossibility. 

Complex arrangements for fire, power, police, and sewer services 
would oe required. I agree with Professor Miller that presumably 
such arrangements could be arrived at eventually. But we think there 
is a more basic issue. 

Would the remaining nomFederal area constitute in any real sense a 
geographically homogeneous entity that justifies statehood? Wo don’t 
suggest an answer in either the affirmative or in the negative for all 
time, but only that legitimate questions might be raised as to the politi- 
cal wisdom and sincerity of a congressional enactment which at- 
tempted in offeet to Balkanize the District so as to create a new State 
by building it around Federal land and installations. 

One variation on the statehood proposal is to leave the present Dis- 
trict boundaries intact and convert them into a State, then utilize the 
provisions of article I, section 8, clause 17 pertaining to Federal in- 
stallations within State boundaries in order to retain congressional 
control over the Federal property. 

There are problems with this approach. First, we Mieve the con- 
sent of the State legislature must, under article I, section 8, clause 17, 
be obtained to permit the location of such installations. And, second, 
we believe the syntax of the constitutional provision is such that the 
drafters meant for the District not to be located within the borders of 
any State. 

It would seem at odds with that intent to treat the seat of Govern- 
ment just like anv other Federal facility in a State. 

There are, finally, two other objections to conferring statehood upon 
the District by congressional resolution. The 23d amendment, to which 
Professor Saltzburg referred, provides that the District shall choose 
a number of electors for President and Vice President no greater than 
the number chosen by the least populous State. 

If the District became a State it would be entitled to four electors 
under article II, section 1. Perhaps, as some people have argued, the 
23d amendment would simply become a dead letter since it applies to 
the District which would then cease to exist and become a State. 

Still, the question of whether Congress could lawfully make a dead 
letter out of a constitutional amendment would almost surely be raised 
and become the subject of litigation. 
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Article IV, section 3, clause 1, also states that no new State shall be 
formed by parts of old States without the consent of those States. 
When Maryland in 1791 ceded land to the Federal Government it was 
for the creation of a District as a Federal seat, not for a new State. 

It is at least questionable — I don’t suf^g;est that we know the defini- 
tive answer—whether a new State could be created from that land 
even after the ensuing passage of all of this time without the consent 
of the Maryland State government. 

Aside from constitutional concerns with other alternates, however, 
there are in our opinion some cogent reasons why we should press now 
for full congressional representation, leaving the problem of state- 
hood for a later time. 

We are afraid that bringing that question, to focus now would 
inevitably involve more delay in working out the financial home rule 
question. 

Another suggestion for solving the problem of full D.C. representa- 
tion has been to have Congress cede the District back to Maryland 
thereby allowing D.C. residents to vote as Maryland citizens. 

This presents the issue, again, of whether Maryland must itself con- 
sent to accept any such retrocession. We think it would have to, under 
article IV, section 3. We believe more basically that such a course 
would do injustice to the political, social, and economic life of the Dis- 
trict and its inhabitants which has taken its own unique developmental 
course over the past 200 years. 

This option would also require a constitutional amendment, in our 
view, in view of the exclusive legislation clause. 

One last variation on this proposal would be to retain congressional 
governance of the District but to permit D.C. residents to vote in 
Maryland. 

Wo believe that this, too, would require a constitutional amendment 
because, as I believe Professor Saltzburg has pointed out in his state- 
ment, there is language in article I, section 2, and in the 17th amend- 
ment limiting Members in the House and Senate to those elected by 
peonle of the several States. 

Under such a plan, too, District residents would not be able to vote 
for Maryland governors or legislators even though those oflBcials would 
determine the qualifications of voters for Federal elections and even 
the places where elections are held as well as the drawing of election 
districts and the appointment of interim Congressmen. 

Thus, it would not only be politically artificial, but it would fall 
short of giving D.C. i*csidents full representaion. 

In sum, we think the most straightforward and direct route to full 
representation is through a constitutional amendment such as H.J. 
Kes. 554 and 565. Those proposed amendments would treat the District 
as if it were a State for purposes of electing members to the House and 
Senate, and for other purposes. 

We don’t think article V of the Constitution would be violated so as 
to require assent by all 60 States, since no State would, in effwt,be de- 
prived of its wjual suffrage in the Senate. The District’s position would 
be no different than that of any of the dozens of new States that have 
entered the Union. 

We don’t think any precedent would be set that would affect the 
very different situation of territories whose inhabitants are not U.S. 
citizens, many of whom arc destined for independence or statehood. 
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PROCEEDINGS AND DEBATES OF THE 9 5 CONGRESS, SECOND SESSION 
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The Senate met at 9:30 a.m.. on the 
expiration of the recess, and was called 
to order by Hon. Hahhv P. Brxo. J*,. a 
Senator from the State of Virginia. 

FRavra 

The Chaplain, the Reverend Edward 
L R. Elson, D.D., offered the following 
prayer; 

And aboi;e off put on fouCi luhie/l hinds 
toeri/thing together fn geritct hor- 
muiiy.— Colcuslons 3; H. 

Eternal Palher. the strength of our 
lives from generation to generation, our 
morning prayer ascends from grateful 
hearts and wistful spirits. Enter Thou 
our hearts and In this one ffeetlng 
moment make us deeply aware of Thy 
presence. Assure us that with Thy help 
we are reedy for every rosponsibliUy 
this day brings. 

Make our hearts Thy dwelling place. 
Cut out evotythlng which obstructs Thy 
presence. Fill our hearts with lov« that 
there may be ng room for hate or 
Jealousy or resentment. Pill our minds 
with truth that there may be no room 
(or falsehood. May Thy grace so abide 
In our souls that the time of prayer and 
the time of work may be Indistinguish- 
able. 

When the shadows of evening fell 
upon t>a. give us a eonsclousneu of work 
well (lone for our follow man. 

we pray in His name who went about 
doing good. Amen. 


APPOINTMENT OP ACTING PRESI- 
DENT PRO TEMPORE 

The PRESIDING OPTICER. The 
clerk will please read a eommunlcailon 
ta the Senate from the President pro 
tempore (Mr. Eseti-sNs). 

The assistant legislative clerk read the 
lollawlng letter; 

tf s aiNAve, 

PnisisiNT PRO reMroitr. 
Iferamgien.fi.C.. August 
TeifieeenaK. 

Under tl« prgvlsleni of rula f, aeetlun 
3 of the Sundlng Ruies e( the aenate. J 
hereby eppolol the Honorable HA«ir r. 
Btrb, }»., a senstet frem the Slate of Vir- 
ginia. to perforin the duDee el the Chilr. 

JAMU O. EASTLANB. 
freiidtm pre (empara. 

Mr. HARRY P., aVRD., JR... thereupon 
assumed the chair as Acting President 
pro tempore. 


Mr. MORGAN. Mr. President. I nsk 
unanimous consent that the .foumal 
of yesterday be approved. 

The ACTING PRESIDENT pro tem- 
pore. Without objection, tt ts so ordered. 


SPECIAL ORDER 

The ACTING PRESIDENT pro tem- 
pore. Under the previous order, the Sen- 
ator from North Carolina (Mr. Moscan) 
is recc^ntzed tor not to exceed IS 
minutes, 

Mr. ROBERT C. BYRD. Mr. President, 
will the Senator yield! 

Mr. MORGAN. I yield. 

Mr. ROBERT C. BVRD. Mr. President, 
I ask unanimous consent thot I may 
proceed ior 1 minute, the time not to be 
charged against the lime of the Senator 
from North Carolina. 

The ACTING PRESIDENT pro Um- 
pere. Without objection. It Is so ordered. 


ORDER TO CONVENE AT 0:30 A.M. 
TOMORROW 

Mr. P.OBERT C. BYRD. Mr. President. 
I ask unanimous consent that when the 
Senate convenes tomorrow, tt convene 
at9:3«a.m. 

The ACTING PRESIDENT pro Um- 
pore. Without objection. U ts so ordered. 


CIVIL SERVICE COMPUANCE WITH 

COURT ACTION IN CONNECTIOH 

WITH FEDERAL BMPLOYECB 

Mr ROBERT C. BYRD- Mr. Presi- 
dent. 1 uk unanimous consent that the 
Senate proceed to the consideration of 
Calendar No. 1Q08. 

The ACTING PRESaJENT pro Um- 
pore. The bill will be stated by tiUe. 

The assistant legislative clerk read as 
follows: 

A bill (M R aiTl) to amrnd title B. United 
States Code, to euthoriM the Civil Servlse 
Conimiulon to comply with the terma of a 
court decree, order or property aeitltmeni 
In cenncctlon with the divorce, annulment, 
cr legal leparailon of a Federal employee 
wire le under the civil ecrvlcc retirement aye- 
tem. and (or other purpoaca. 

The ACTING PRESIDENT pro tem- 
pore. Is there objection to the present 
conslderailon ol the blU? 

Th.crit batni no obtecUnOv the Senate 
proceeded to consider the bUi. 

Mr. BTBVEN8. Mr. President, marriage 


Is s partnership in which each spouse 
makes a unloue and vital contribution. 
Each spouse has a right In the earnings 
□f the other, In the property acquir^ 
with those earnings and in the man- 
agement of such properly. This right 
should be recognized os surviving the 
marriage in event of Its termination bjr 
divorce, annulment, or legal separation. 
Under existing lav, payments under the 
civil service retirement system are not 
assignable or subject to execution, at- 
tachment, or garnishment, except u may 
be provided by Federal laws. Due to this 
provision, court orders, decrees or prop- 
erty settlements are not honored by the 
Civil Service Commission. 

I thus support H.R. Bni. This bill wlU 
give the Civil Service Commission the 
aulhoiUy to comply with the terms ol a 
valid State court decree, order, or prop- 
erty settlement In connection with the 
divorce, annulment, or legal separation 
of a Federal employee who Is entitled to 
payments under the elvf! service retire- 
ment system. This bill will not only elim- 
inate the obsucles presented by existing 
law te the enforcement of State court de- 
crees, but it will reinforce what is al- 
ready the law In many jurisdictions c( 
this country. 

As s future note, I hope that In an up- 
coming session we will be able to expand 
on ihLs initiative so that survivor bene- 
hU may also be made ovallable to a 
spouse after a marrioge has been db- 
solved. 

H.R. 8771 la a definite beginning step 
In bringing Justice and attention to a 
group that b often ignored. I commend 
the chairman of the Bubcommlttee on 
ClvL Service and General Services, Sen- 
ator Sauk, for hts diligence in putauing 
a AoluUon to this problem. 

The bill (H.R. 6771) was ordered to a 
third reoding, read a third lime, and 
passed. 

Mr. ROBERT e. BYTID. Mr. President, 
I move to reconsider the vote by which 
the bill was passed, 

Mr. STEVENS. I move to lay that mo- 
tion on the table. 

The motion to lay on the table vaa 
agreed to. 

Mr. ROBERT C. BYRD. Mr. President, 
1 ask unonlinous eoiucnt to have printed 
In the RtcoKB an excerpt from the re- 
port tNo. BS-loaej, explaining Uie our- 
poses of the measure. 

There being no cblcction, the excerpt 


StAcements or in«eriion> which art.- nal ipoken by ihe Member on the Roar will be tdenuhed by ihe uie of ■ "bullet" lymbol, i.e., • 
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sot&lty Incompatible with, iho rots the Dis- 
trict now plays in the overail structure and 
luiicllonlng of ottr tederol system of govetn- 

□ur Constitution provides s fratneworh In 
which the Individual sovereign states would 
form a mote perfect union. At the same 
time though, the rratnera of the CunstUu- 
tlon recognized "the indispensable necessity 
of complete authority nt the seat «I govern- 
ment," (Msdlson, Federalist Va. <3), Without 
it they feared that the state encompassing 
the Seat oJ government might unduly influ- 
ence the natloriel governing body. They 
wanted each state to be truly equal with 
the others, ndt une state more equal, 

From this we clearly sec the Fouriding 
Fathers' intention to carve out an area of 
land that was to be unique and epecia! th 
every respect vis-s'vu any other state df the 

a solely federal district. It was to be rupon- 
slbia oniy for itself, the scat of the federal 
government. UnllXe a state, the District was 
to have no legislature and no constUuUon. 
Most Importantly. Its peculiar character 
would deny U those qualities that make a 
state, any state, sovereign. 

The special nature of iho District U Illus- 
trated irk snoUicr way. Every year It receives 
a direct grant from the federal government 
that supplements locally generated rsvenue; 
something the etatn do not get. For Flscii 
Year 1077 this smour.ted to <370,357.000. in 
addlilcn, it can borrow directly from the 
federal treasury to r.nsnce capital protects; 
Homethlng the states can not do Loans for 
such guijays in 3977 came to (101,393.000. 
The District also participates In federal 
grant programa. in Fiscal Yeu’ t07g u wilt 
receive roughly <300 mllilsn through such 
gronu. 

Appropriately enough. In Fiscal Year 1078. 
47r« e{ (he tots) resource avnllsble to the 
Dietrlct will come from federal soureee. And 
theM flguroa do net even include federal 
outlays for national parks, the Smithsonian 
Inatttutlon, (he Kennedy Center, the Ka- 
tlonai Zoo. St. Sllssboth's Hospital or the 
baneflu the 01strle( rseelvei from the large 
number of tourists brought t« the area to 
see Waihingion'e many federal eitraeiions 

These flnanclil privileges were granted to 
the District pursuant to the notion, first cs- 
labltshed by the Framers of the Constitu- 
tion and later accepted by the several etatee. 
that It woulit be malnuined by the Federal 
OOvernment far (ha federal government's 
opsratlons as compensation (or its waiver of 
any claim to the incidents of sovereignty. H 
seems reassnabis to me then that any at- 
tempt to remove the special political status 
of aopendeney of the cuinet of Columbia 
must be accompanied by concomitant steps 
to remavs Ite flnanelai itaius of dependent, 
If the District now wishes to take lu place 
ameng the several states, it should be willing 
to Join a state such as Maryland and forego 
the federal largesse which has flowed as a 
result of Its very special statue. 

Under our constitutional scheme of gov- 
ernment th« several siatce arc to be treated 
with a modicum of equality This lebeme, in 
my opinion, cannot tolerate a situation in 
which one "hybrid state" Is more equal than 
the others. There is, then, a serious ques- 
tion Whether, by allowing federal repreecnta- 
tlon of an entity which does not pwesa the 
oitrlbutes of statehood, we are not in fact 
treating the italee leu sqnBlly and depriving 
them of the oaerdso of thclt distinct meas- 
ure of tndWldual sovereignty, In violation of 
conaiitutiona'i, as well as nistor'icai, man- 

Uj. Senators and Congresamen from the 
Dietrlct would be in the reemingiy para- 
doxical, but nt least unique, position of rep- 
resenting the Interests of the federal dis- 
trict to the Congrtsa whicn has the constitu- 
tional revponsiblllty for the District, but not 
the states 


It la true that DMrfet residents pay fed- 
era; lasts But U la also era-* Chaf hceause of 
the Dlatrict'a speetai status they enjoy d.e- 
ttnet advantages not aintllable So the rest- 
dcnti of the sovereign elates. Orantiiig full 
voting representation (o the Otstriei would 
in eftwe timply add another layer of cake 
to Che one tvs ie<MenC3 already savor. In thts 
iDStanee the bleailng of autehood would not 
be accompanied by the burdens generally 
hsooctaied with it 

In aum. the reasons for mainlalnlng and 
tosIsUng upon a unique federal district are 
no less compalling today than the; were in 
I78S. But if we are going to legislate into 
existence this new "Hybrid state," then at 
like very least we xhootd demand that He 
umbilical cord to the federal ireasutv be 

Mr. BARTLETT. Mr. President. I yield 
the floor. 

Several Senator? addressed the chair. 

The PRESIDING OFFICER, The Sen- 
ator from Indiana. 

Mr. BAYH. 1 wlU be Sled Ui yield to 
the Senator from Nebraska. 

Mr. CURTIS. 1 wanted the floor In my 
own right. 

Mr. BAYH. 1 rise to oRer my support 
enthuslasttcuily for Koiise Joint Reso- 
lution 654. a constitutional amendment 
U> establish, full voting representation 
for the more than 750,000 citizens of the 
Dlstrlnt of Columbia. 

Before I present my substantive argu- 
ment In support of this resolution, let 
ate Joint Hesoluilon 85. a similar mens- 
me make It clear that despite the fact 
(hot hearings were held In mv aub- 
commlttce on the Constitution, on Sen- 
ure which has been introduced and spon- 
sored by several of us In the Senate, I. 
nevertheless, feel that the House version 
Is a far better vehicle by which to bring 
political equity to the citizens of the 
District of Columbia. 

For that reason. I decided not to try 
to report out Senate Joint Resolution 65, 
but laxtead to Join my very distinguished 
colleague (Mr. Kcnncdy) in getting 
House Joint Resolution 534 expeditious- 
ly passed by the necessary two-ihlrds 
vote. 

If. Indeed, the Members of this body 
feel there Is a substantive and equitable 
reason behind this effort, it seems to me 
that we cannot be blind to the procedures 
of the Senate Judiciary Comnillteo. 
wnich would make the movement ol the 
Senate bill through the subcommittee 
and the Judiciary Committee, for all in- 
tents and purposes, impossible, given the 
time constraints on the Senate at this 
time In our session. 

Mr. President, let me look at the bosic 
reasoning, the substantive reasoning, and 
suggest that if anyone desires to debate 
the procedure, I am prepored to do that 
as well. The substance. It seems to me. 
Is the most Important matter to consider 
In any legislative effort, and we should 
not let proeedurol differences stand in 
our way of acco.-npllshtne substantive 
equity. 

Mr. President. It may appear strange 
to some observers that the senior Stnu- 
tor from Indiana has chosen to cham- 
pion the cause of citizens living approxi- 
mately 000 miles from his home State. 
But I chose to champion this cause 
out of a grave concern for an Injustice 
that Unnscends Stole boundaries. That 
Injustice has to do with a living paradox 
In tho American scheme of government. 


Axigiist IS, 1978 

Right here in the Nation's Capital, 
which Is the teat of the greatest repre- 
sentaUve democracy the world has ever 
known, the democroUe values and prin- 
ciples that we all cherish and protect are 
abused. Bight here in Washington, D.C,. 
nearly three-quarters of a million clU- 
zens are denied the right to representa- 
tion as U is commonly granted In the 50 
States of the Union. 

I listened with a degree of understand- 
ing and patiently os my colleagues on the 
other side of this argument expressed 
their opposition. One can look at all the 
reasons for not supporting this amend- 
ment, but in no way can one deny the 
fact— that In Weshinglon, D.C.. we have 
nearly three-quarters of a million citi- 
zens who are dented the right of full rep- 
resentation os tt Is commonly granted In 
the 50 States of the Union. Second-class 
citizenship exists for three-quarters of a 
million Americans who live in the Dls- 
tHct. and there Is no way to explain that 
away. 

Residents of the District, though citi- 
zens of Uie United States subject to all 
obligations of such citizenship, have not 
had voting representation In Congress 
since IBOO; and only since 16S4i and the 
ratiflcatton of the 23d amendment to the 
ConsUtutlon, have District residents been 
entitled to vote for electors for the of- 
fices of President and Vice President of 
the United States. It was not until April 
1571 that they were given the right to 
elect a nonvoUng delegate to the House of 
Representativos. And let me add that the 
citizens of the District have been ex- 
tremely well represented in the person 
ol Delegate Walter Pauntroy for the post 
7 years. 

I wondered, os I listened to the argu- 
ments against giving representation to 
the citizens of the District. If indeed one 
is to follow that rationale for denvtng 
full citizenship In the congressional 
brunch, that, to be consistent, those some 
voices should have been raised in opposi- 
tion to letting the cUiuns of tlie District 
veto for the President; because much of 
the rationale, to be conilstent. would 
have to apply across the board. 

I hod the good fortune, os the minority 
floor leader of the Indiana House, to be 
the principal sponsor of the raUfleatlon 
petition In the Indiana Oeneral As- 
sembly, 

It seems to me that wo are talking 
obout the rights of eUizeuship, and they 
nre not visible. They have the right to 
vote for President but not the right to 
be heard os to those Issues decided in 
Congress. 

But more must be done and It must 
be done now. No more delays. No more 
talk of retrocBuion, or of studies to de- 
termine the fcaslbllUv of retrocession. 

I respect the position of those who 
might suggest this elternatlve, but the 
time has came to act. We must go for- 
ward In extending full representation to 
the citizens of tho District. I say this 
because I firmly believe that the cir- 
cumstances leading to the d'lscntran- 
ehlsement of the District's citizens have 
drastically changed. Let us look at his- 
tory and lay it on the facte of life as 
they exist todoy. 

The Founding Fathers were intent on 
providing o site over which tho Pedcrol 
Government would exercise exclusive 
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controi. That hu been discussed Bt some 
length by the opponents to this amend- 
ment, The Founding Fathers wanted a 
separate capital which wouid not only 
protect Che national Image, but which 
would be immune from both jurisdic- 
tional disputes as well os potentially 
harassing incidents. For many o/ the 
Founding Fathers, national representa- 
tion for the District would necessarily 
hove precluded the establishment of ex- 
clusive Federal control over the capital 
site. As James Madison so eloquently 
slated In the Federalist Papers, "Com- 
plete Federal authority at the scat of 
government'’ was necessary to avoid the 
•'dependence of the members of the gen- 
eral government on the Stale compre- 
hending that scat for protection in the 
exercise of their duties." Clearly, the 
founders perceived the need for a strong 
Pederui territory, free of State encroach- 
ment, and secure from domestic unrest 
However, it should be noted that while 
the framers fully Intended to establish a 
separate capital city, they never fully de- 
cided to exclude the residents of that city 
from political representation. As a mat- 
ter of record. It is Important to note that 
between HSO and December 1800, resi- 
dents of the District participated In 
Stale and Matlonat elections, including 
the Presidential election of November 
1800. by voting in either Maryland or 
Virginia. However, when Congress finally 
assumed control of the District iato in 
1808. the lame-duck administration of 
John Adams rushed to take over the ad- 
ministration of the District before Presi- 
dent-elect Thomas Jefferson's adminis- 
tration come to power. As Pulitzer Prize- 
winning historian Conslence Orcen 
points out, the Federalists neglected to 
give the franchise to District residents 
when letjlslaling the takeover. After the 
Pedorallsts left oRlce, attempts were 
made immediately to rectify the prob- 
lem, Unfortunately, as the fight to re- 
trieve suffrage for the District residents 
began in February 1801, the measure was 
lost In Che shufne of the JeiTerson-Burr 
electoral college deadlock controversy 
which plagued that particular Congress. 
Since that time, there have been more 
than ISO attempts to provide representa- 
tion for the District. Most of these meas- 
ures have also been vleUmlzcd by whoC 
woe then considered much more preuine 
business before Congress. 

90, Mr. President, it seems to me that 
we must realize that circumstances have 
changed. ITicro is no longer the question 
concernlOd Che harassment by citizens of 
the Nation's Capital, as was the major 
reason lor the creation and concern for 
Independence of a Capital City, as ex- 
pressed earlier in my remarks, by Presi- 
dent Madison. 

Also, I emphasize again that our 
Founding Fathers did not desire— it wet 
not in their thoughts— that the residents 
of the Capital City would not have o 
chance to be heard and represented in 
the Congress of the United States. 

We must not overlook a very baslo 
reason why the District failed to receive 
representation in the early years of the 
HepubUc. lU population was simply too 
small. In 1801, the District had only 
U.OOO residents, far fewer than the 


50,608 required of territories that wanted 
to enter the Union at that time. Quite 
naUiraffy, such a small population could 
be easily overlooked. Yet, during the 1861 
debates on District suffrage, many Mem- 
bers of Congress spoke of providing rep- 
resentation lor Uw District when lU 
population reached the appropriate size. 

Today, the population of the District is 
entirely appropriate for representation. 
Given its size alone as criterion, repre- 
sentation is essential. The District’s pres- 
ent population is larger than ? of the 
50 States in Uie Union— and larger than 
that of any of the original 13 States dur- 
ing the flrst years of the Republic. 

Finally, 1 miut state what u> mo Is the 
most Importont consideration in this 
discussion. Tiiere is nothing more abhor- 
rent to the American people than the idea 
of taxation without representation. One 
of the fundamental principles enimciatcd 
by our Founding Fathers was the firm 
belief that those elUzens who contributed 
to the public coffer should and would 
have the right to elect their leaders. Over 
200 years ago. the injustice of taxation 
without representation served as one of 
the major elements which drove our fore- 
fathers to revolution. We will fail to be 
consistent with the dictates of our fore- 
fathers if we do not provide representa- 
tion to a portion of our citizens who are 
law-abiding Uxpayers. 

So let us pul an end to this glaring 
contradiction In our phllosaphica! prin- 
ciples. Uet us not make a mockery ol our 
democracy. We have the means by which 
to make the dreams that our forefathers 
fought and died for a reality. It la a basic 
premise of our system of government that 
each deserves a chance to be heard and 
to express his or her political views 
through a freely elected representative or 
representatives. That Is all the citizens of 
the Oistrlel ore asking. The Irony of these 
proceedings Is that they have to take 
place at all. Therefore, it is our responsi- 
bility and duly os members of the most 
democratic governmental unit In the 
world to correct this wrong, through the 
immediate passage of House Joint Re<o* 
lutlon sse. 

Mr. P£UL. Mr. Pmldent, will the Sen- 
ator yield for a question? 

Mr. BAYH. 1 yield. 

Mr. PELL. 1 have long been interested 
in this subject. I notice that originally, 
a substantial part ot what Is now Vir- 
ginia, on one side of the rivet, and the 
District of Columbia, on the other, were 
In A lO-mlle square. Then, some years 
ago, the part that was residential, which 
was on the other side of the river, was 
ceded bock to Virginia as Arlington 
County. 

1 often have had the thought thot the 
Federal Triangle Itself obviously should 
not be under any State's rule— the Fed- 
eral Triangle being that section bounded 
hV Urn State OeparUoeat^ the Uncoln 
Memorial, and the Capitol— but that the 
rest of the area Is really a residential 
eltv. It la not much different than the 
situation between Chevy Chose, Md., and 
the suburb on this side of the border. If 
It were part of Maryland, for example, it 
wouid then be the largest city, 1 guess. In 
Maryland. It would be Washington, Md. 

I OS 
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Why was the Idea never taken serious- 
ly of having it become part of Maryland? 
With the huge affectionate regard for the 
proponent of the bUJ, I am sure he can 
satisfy my curiosity, 

Mr. BAYH. It seems to me, that the 
most immediate response or direct re- 
sponse Is to say that there is no way I 
think of that we can constitutionally do 
this without the concurrence ol the 
State of Maryland, and from talking 
with Members of Congress os weh as 
the State government in Maryland they 
like things os they are now. They view 
tne District ol Columbia aa a city with- 
in its boundaries and see no reason why 
they should suddenly have to assume re- 
sponsibility and consider this as o part of 
the stale of Maryland, 

Mr. PELL. Have they ever been- direct- 
ly asked if they are interested in doing 
this? 

Mr. BAYH. They certainly have been 
indirectly asked, and the response has 
been os I suggested to my friend from 
Rhode Island. 

Mr, PELL. Will there be an amendment 
off red to that effect mandating its re- 
tu <1 to Maryland as the largest city in 
Maryland in the course of this debate? 

Mr. BAYH. There Is nothing to pre- 
vent anyone from doing that. 1 under- 
stand that is one of the proposals before 
us and that such a proposal will be 
offered, I do not know whether it u 
poulble really to cut the heart out of a 
body and have much left. It seems la 
me most of us who have come to this 
city and many of our constituents whn 
And themselves coming fat the Arst time 
have came to think of the District of 
Columbia as more then Just a Fcdenli 
triangle but Indeed as ■ geographiaal 
ares that incorperates the entire city of 
Washington. D.C, 

Mr. PELL. But what is the difference, 
for Instance, between Wesley Heights, 
to take a very high interne area, and 
Chevy Chase next door; or on the other 
side of Maryland between southeast 
Washington and the line over inta the 
Maryland frontier? Would that not be 
the same? 

Mr. BAYH. 1 suppose that Is the differ- 
ence between East Chicago, Ind., and 
Chicago, 111. There is a boundary lino 
separating it. and thot Is the dietlnetlon 
that exists right here. 

Mr. PELL. It would stIU leave the 
Federal trlangio. And basically should 
not the Federal buildings be a separate 
Federal establishment? And It would 
give the other people the right of repre- 
sentatton. This could be one way to give 
them representation. 

Mr. BAYH. I point out to my friend 
from Rhode Island when our Founding 
Fathers established this as a capitsl 
eity. If one Is to look at what happened 
then, they did not Just estabUsh a place 
that should bo the Federal city and say 
this Is where the Federal buildings ere, 
But they envisioned this as a viable eity, 
a capital city with people who work, have 
businesses, ond have transportation 
lines, and homes. The essential estab- 
lishment of the Nation's Capital was not 
an establishment of the Nation's Federal 
bulldlnge but the Nation's city. 
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<£.eDti{attve day 0/ Wednetday, fday 17, 


The Sennt« met at 9:30 am, on the 
expiration of the recess, and was cDtied 
to order by Hon. Kaneastxx Hodses, 
Jr., a Senator from the State of Arkan- 


PlUYEB 

The Reverend Dr. Robert B. Herri- 
man, director, the Presbyterian coun- 
cil for Chaplains and Military Persoitnel. 
Washington, D.C.. offered the following 
prayer; 

Heavenly Father, we thank Thee for 
contlnulnely raising up from among 
the people those who have dedicated 
themselves within the halls of govern- 
ment. We pray now for those who serve 
within this Senate. Grant wisdom to 
discern Thy will so that they may be 
wise in all their Judgments. Open eyes 
and mind6\to see and comprehend that 
which Is right. Grant health ond ener- 
gy for arduous tasks and long hour.*) 
of deliberation. Give patience and 
thoroughness in efforts to understand 
the complex and dlfBcutt. Deliver them 
from words or action which would fos- 
ter prejudice or encourogc division. 
May desire for the Nation’s welfare 
surpass any self-seeking or narrow- 
vlsloned concern for a privileged few. 
Let no deception destroy trust, but 
rather may honesty firmly establish 
confidence. When we are right, keep us 
from gloating pride. When we are 
wrong, may our admission be followed 
by correction, 

We pray for all entrusted with 
Uie guidance and welfare of Che Na- 
tion. May those engaged In ereatlng, 
administering, and Judging our laws 
be so led by Thy wisdom thot they shall 
faithfully lead Uie people in ways of 
righteousness and peace. Through 
Jesus Christ our Lord. Amen, 


APPOUfTMENT OP ACTINO PRESI- 
DENT PRO TEMPORE 

The PRESIDING OfTICER. The 
clerk will please read a communleation 
Co the Senate from the President pro 
tempore (Mr. Eutlans). 

Tho assistant legislative elerk read 
the following letter: 

U.S, eCMuTC. 

PBEsutrrr rno TCuroKc, 
Wuninytoa. 0 . 0 , xuyujt ts. ms. 
Teif\tUnain 

Under tne provisions of rule I, ecetteo 
3, (If the Standing Rules of the Senate. 
I hereby appsist the Konoribie Kake*s- 
Txi Hoscu, Js., a Senator from the Bute 
or Arkanssa, to perform ibe duties of the 

JAMES 0. KSBTLAND. 

President pro lempore. 

Mr. HODGES thereupon assumed the 
chair a* Acting President pvo tempore. 


RECOGNITION OP LEADERSHIP 
The ACTING PRESIDENT Pro tem- 
pore. Under the prevloiu order, the rna- 


JoHty loader, the Benatar from West 
Virginia, b recognized. 


THE JOURNAL 

Mr. ROBERT C. BYRD. Mr. Presi- 
dent. I oak unonlcnous consent that the 
Journal of the proceedings be approved 
to date. 

The ACTING PRESIDENT pro tern- 
pore. Without objection It Is so ordered. 


THE ARGUMENTS AGAINST A DEEP 
TAX COT NOW 

Mr. ROBERT C. BYRD. Mr. Presi- 
dent, the serious problems that could 
befall the American economy if a very 
deep tax cut were enacted in fiscal year 
197S were examined In an article by Sey- 
mour Zucher which appeared in the 
August 7, 1978 Issue of Business Week. 
The author provides data suggesting 
that a lax cut over the next 3 years on 
the order of $124 billion would not pay 
for Itself through litercaslng the tax 
base. To the contrary; The deficit would 
soar to $10Q billion by 1983, according to 
one study cited by Mr. Zucker. At the 
same time, the rate of infiaUon would be 
almost 3 percentage points higher 
with such a cut by 1983. The weight of 
the economic evidence b against a very 
deep tax cut at this moment in our eco- 
nomic recovery. 

Mr. President, I ask unanimous con- 
sent that the article, "The Fallacy of 
Slasidng Taxes Without Cutting Spend- 
ing." be printed in the Rccoro. 

There belitg no objection, the artleic 
was ordered to be printed In the Rtcoas, 
as follows: 

Twt PaLWCV or eMSKINC TAXZS WfTHOUT 
CUTTINC SrcMBJMe 
(By Seymour Zueker) 

Arthur 8. LeOtt (irii drew the curve on » 
napkin In a Washington restaurant back In 
1974. It popped Into hit head as he was try- 
ing to persuade an aide of former President 
Ford tnal US. tax rates were ae high that 
they were atUUng economic growth. Lower 
tax rates, he maintained, would send em- 
ployment and Investment soaring to the 
paint where tax revenues would actusily 
rise, despite tne lower rstes. Laffer has been 
presehlng that gospel ever since. And the 
LefTer eutvw— which purports to show the 
perverse effects of a high tax rate on gov- 
eroment revenues— ts being advanced ea tne 
economic rationale for the Kemp-Roth bill, 
the biggMt tax-eut proposal In history. 

Riding in the vaxe of Proposition 13, 
which cut California property taxes by eDI. 
Kemp-Roth Is picking up atrong sup- 
port. eapeclaily among congressional Repub- 
licans. No one expects It to pass this year, 
but It stands a go^ chance or becoming the 
key domeatio tasue In the Republican con- 
greaslonal campaign In November and could 
also play a role In the Presidential election 
in 18S0. The blit, Introduced by Reprrssnta- 
uvo Jack Kemp (R.-N.Y.) and Senator Wil- 
iJjMO. V- BnUh. Jr- LUk-Oal-Xv would reduce 
everyone's taxes over the next three years 
by one-Uiltd. thus costing about 1134 bUlloo 
In tax rtvenues. Ita aponsort ora pushing tho 
Lalfer argument that the tax cut will gen- 


erate an economle boom of such propor- 
tions that In a few years the government will 
recoup all the initial revenue lose and tben 
some. The reason: Tbe huge tax cut will 
spark the Incentive to work and invest, thus 
increasing the tax basa. TM effect Is to shrink 
tbe deQclt without euttiag government 
spending by u much ox a nickel. 

Elementary. Wler may have sold some 
politicians, but not bis fellow economists. 
The economics profession— Including some 
leading Republican ecoaomlsts who support 
Kemp-Roth— thl0k VtHtr would have done 
well to leave tbe napkin behind for tbe 
waiter to dispose of. 'They see huge deaelts 
and a rlp-roarlng inflation If Kemp-Roth is 
enacted without offsetting cuts Into expendi- 
tures. To ftarvard’s Martin FeldstelD, the 
theoretical principal that at soma point re- 
duclag rates actually Increases tax revenues 
"is something we teach In tbe Aral week ol 
the course In public flnanee." Tbe critical 
empirical question is to detemilne when the 
tax schedule gets Into that range, be notes, 

"The Lailer curve js more or less a tauiel- 
t>gy.~ says conservative economist Oeorge J> 
Sttgler sf the University of Chicago, where 
Laffer taught before going to the University 
of Southern California fn JSTd, "ft has to be 
right at tame level. If enterprUs is not dis- 
couraged at O&Ts, then move U to 
las'll and Laffer would be right by 
deflnltian.'' But In Stigler's view, Laffer has 
failed to show that the current lax atruc- 
ture— where the highest rate on earned in- 
come Is S0«— has such an adverse et- 
fset on Incentives that reducing rates would 
aetuatly increase revenue, "Laffer le no 
longer a very serious icholar,'* ssys Stigier. 
"He IB playing the role of a propagandist, 
and ex such be is performing some service. 
But t would not base a 1135 blllioa Ux cut on 
his work," 

Feldstcln and Stlgler are net alone in Uielr 
eriitclimof Laffer. Alan Orcenipan, Chatman 
of the Council of Econemls Advlien under 
President Ford, favor* Kemp-Rotb— with 
some changes— because he bolds that (he 
only way to cut the growth of government 
spending is lo eui taxes. So be ssys: "I'm for 
culling taxes, but not tor Laffer'a ressons. 1 
don't know anyone who seriously believes bis 
argument." 

Jute how Car off base la Laffer on the tax- 
revenue effecti of Bemp-R«tb7 Otto BCksteln. 
president of Oaia Reseurets ine.. has run the 
Kemp-Roih proposal through ast'e huge com- 
puter forecasting model. Assuming tbst it 
takes effect In (&?9 and that there ars no 
compensatory spending outs, the set model 
shows that the dcAcu will grow progresatveiy 
worse. By 1933, the red Ink in the budget- 
including additional interest payments— will 
incrcaae to a mind-numbtng »109 billion. 8o 
rather than recouping the entire tax cut, as 
Latter argues, aai nntls that the Treasury 
gets only about 835 btllion of it. 

ovcawHstiama cvmZMcz 

To be sure, economists agree that a tax cut 
would tRcroBaa total demand and national 
Income and thui partly offset the Initial rev- 
enue loss. But to offsol the effect of lower 
Ux rata fully, total tacome would nave to 
rise by some four timu the erlglcul aaiouist 
of the cut. And the avidencs lx overwhelm- 
ing that no cut In taxes could generate a 
rise lit spending and income of that sixe. A 
tio bllilon tax cut, tor example, produces 
rougblv an extra 816 btllion of gross na- 
tional product. The current marginal tax rate 
against total chf worka out to 25%, so tbe 
*1S bllilon creates a3.76 billion in now taxes— 
thus recovering barely a third of the Initial 


Succmcnis or iitsctciont which 


not spoken by the Member on the floor will be identified by the u»e of a ‘‘bullet’’ symbol, Le., • 
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Washington. D.C. is not a StaU, it Is 
acIty.Aflcecity.butsiUla city. 

There b no diversity of Interest, there 
Is no niral popuU tlon, there are no small 
tovms, there Is no agricultural area. 

In brief. Washington. D.C.. la a densely 
populated city of 690,000 persons in a 67' 
sbUare'Znlie area. 

X shall vote against giving two 8en> 
ators to Washington, D.C.. which action 
would simultaneously distort the Con* 
atltutlon, set a dangeroua precedent of 
city representation, and diminish the In- 
auence in the Senate of each of the 60 
States. 

Hr. President, how much time do I 
have remaining? 

The PRESmiNO OPFICER (Mr. 
KesQu) . The Senator has 2 minutes re* 
mainlng. 

Hr. HARRY F. SVRO, JR. I yield that 
additional 2 minutes to ^e Senator from 
Montana (Mr. Usicuzs) when his time 
comes to speak. 

Mr. MELCHER. I thank the Senator. 

The PRESroiHO OPFICER, Under the 
previous order the ^nator from Idaho 
is recognized to oSer his amendment. 

VP AMEHBMon MO. l«S 

(Purpou; To gnnliUUhood so 
the Ulatrlet of Columbia) 

Mr. McCUURE. Mr. President, t send 
an amendmmt to the desk and ask for 
its Immediate consideration, 

The PRESIDINO OFFICER. The 
amendment wlU be stated. 

The assistant legislative clerk read as 
follows: 

The Senator frocB tdatio (Mr. McCloii) 
propoMs in upprlDtM ameadment num* 
bered isej, 

On page a. strike out lines 3 tbrou'gh 10 
and insert the follavlng; 

"Seellen 1. The District sonstitutlng ths 
seit of government of tbt Uniud suui is 
hereby admitted lato tbe Cnton u a State 
of tbe United Butea on an equal tootleg with 
tbs other atsiee in alt respects. 

"Sac. 3. The Coogreas shall have power to 
enforce this article by apprepriau leglsle* 
tlon. 

Mr. McCLURE. Mr. President, during 
the debate on the previous amendment, 
which would have retroceded the non> 
Federal Oovemment A the District to 
Che State of Maryland so that the pea* 
pie of the District ml^t have the oppor* 
tunity Co have full civil rights, it was 
orgued by the distinguished Senator 
from Massachusetts that we should in* 
stead grant them statehood, or at least 
that that would be more loglcaliy con* 
atstent' 

Without conceding ttie (act es to whore 
logical consistency might ile as between 
those two alternatives, certainly Che ar- 
guments raised by the Senator from In- 
diana with regard to the dlfBeulUu of 
Aterpretatlon and application of voting 
rights ks though they are a SUCe with- 
out granting statehood is inherent to the 
pending resolution granting voting rights 
without statehood and would be com- 
pletely solved by granting statehood. 

i MT, 3A«aZK assumed tine cno'ir.i 

Mr. McCUURE. This, at least, Mr. 
President, would be logically consistent 
with the stated thrust and purpose of 
the sponsors and door managers of this 
House Joint Resolution 554. 


IQ my opinion, this is Use only way to 
provide a pemanent solution to the luue 
of extending the fun rights of political 
participation to ell citizens of the Dls> 
Iriet and at the same time avoid the 
Insurmountable constitutional objec- 
tions that mar other proposals, Aclud- 
Ag House JoAt Resolution S54. 

While statehood is possible by means 
of a simple malority vote A both Houses 
of Congress, under arttele IV. section 9, 
any attempt to admit the District to the 
Union as a State without amendAg tite 
Constitution woAd pose major legal 
problems. For one thAg. stat^ood by 
i^IslaUve enactment would abrogate 
the “exclusive legislation” power of tbe 
Congress over Ae Obtrict under artleie 
I. section 8. clause 17. Moreover, article 
IV, section 3. cAuse 1 makes Ae consent 
of Ae leglslaAres concerned a prereqA- 
site forformAg new States. When Mary- 
land ceded lands A Ae Federal Oovem- 
ment for estabUshAg Ac District of Co- 
lumbia. it consented only to Ae creation 
of a Federal district, not Ae creation of 
a new State. Thus, to make Ae District 
by congressional enactment alone would 
violate Aat provision of Ae Cotut! Ation. 

Under amendment XXDI Ae District 
has three vi tes In Ae electoral college, 
that Is, no more Aen the number of elec- 
tors accorded to Ae least populous state, 
however, it could be entitled to as many 
as four electors, according to Ae most 
recent census. Amendment xxm would 
become a virtual dead letter since Ae 
District wouA cease to exist. Such a 
change In the Constitution shouA be 
made by amendment. raAer Aon by leg- 
blatlon. 

OrantAg statehood to Ae Dlstdet 
would not only guarantee to D.C. resi- 
dents votAg representation in boA 
Houses of Congress, under article I of 
Ac CousUtution. They would also be able 
to participate A Ae proee» of ratlRca- 
tlon of proposed amendments to Ae Con- 
stitution, article V; they would be en- 
titled to as many electors for President 
and Vice President as Acy have Sen- 
ators and Representatives, artleie 2, sec- 
tion 1; Acy would be assured of Urrl- 
torial Intogrity and protectAn against 
absorption Ato oAer States, article IV, 
section 3: and Acy would have complete 
legislative control over internal matters, 
free of congreulonal veto. All congres- 
sional auAorltr over Ae District now 
provided In article J, section 8. clause 11 
would be effectively tum^ over to Ae 
people of Ae Dbtrlct acting through 
Aetr electod representatives In a State 
legislature. 

This ameridment would not only as- 
sure to D.C. residents equal cltiunshlp 
rights wlA oAer Americans; it would 
grant to Ae District complete self-gov- 
ernment according to Ae wishes of Its 
own people, witliout Federal interference, 
It would free Ae Federal Oovemment 
of the responsibilities of providAg special 
treatment for Ac Dbtrlct at a tremen- 
dous expense to oArr U.S. citizens. Tim 
people of Ae District would not only 
enjoy Ae rights and powers of state- 
hood, Acy woAd -ebo assume Ae full 
burden and responslbtlltlea of citizens of 
a Btote of Ae Union. Ho longer would 


District citizens be considered Mcond- 
class Americans or be victims of '‘taxa- 
tion wiAout representation.'’ 

Full representation b eouabtent wlA 
Ae prAclples of democracy upon which 
our Nation was founded. Statehood 
would attest to our comralAient to equal- 
ity and freedom for ail /merlcaa 
cluuns and our concern for g . irootec- 
ing human rights Aoughout Ae world. 

Mr. President. I reserve Ae remainder 
of my time. 

Ur. BAYE. Ur. Pmident, I have lis- 
tened to my good friend and dUtA- 
gulshed colleague from Idaho atruggling 
WlA how Ais busAesa of representation 
for Ae pedple of Ae Dbtrlct. some 7S0,- 
000 of them, can be oceompllAed. I know 
he b sincere about thb desire. But I say 
WlA all respect Aat it seems to me He is 
making It an overeomplex Issue, a more 
dUaeultoao to resolve than it reaUy need 
be. 

First of oU, Aose of us who are sup- 
porting and have supported for sumo 
Ume Ae right of representation for Ae 
Dbtrlct elUzeni, have uid from Ae be- 
gtnnAg Aat Ae Obtrict of Columbia la 
a unique part of Ae United States of 
America. It b a unique bit of geography. 
It b a eapltel city. For reasons Aat have 
already been tlioroughly discussed, basi- 
cally size and security, our Founding 
FaAers established ft to be separate and 
different from States early on. 

Just as Ais unique characterbUc ex- 
bb, it seems to me Aat Aere b no need 
to go Ae statehood route In providing 
representation for Ae eltizensof Ae Db- 
triiJt. 

As I said earlier, I guess as a Senator 
from Adiona 1 hate to see us taking the 
Nation's Capital from SOSiOOO Hooclers. 
It b part ours. Z do not see why Ae Db- 
trlet should be a State because It Is, A- 
deed. Ae Nation's CaplW. 

As I said earlier, there is no nred to go 
Ae statehood route A order to resolve 
Ae.AequlUu which exbt here. 

I will not belabor Ae Senator or Ae 
Senate with some of Ae dbUncUona be- 
tween means of approaching statehood 
and Aa Arust of Ae SenatoFa remarks, 
The question of stateliood U very much 
up A Ae air A As Dletrict of CoIumbA. 

There b a core of support for state- 
hood here. But nothing approachAg Ae 
clear majority wUbes of Ae people for 
repreMRteUon short of statehood, Ae 

majority support for Ae very resolution 
which we now have before us. 

I say to my good friend from Idaho, 
It seems to me, if one gets Ato Ae whole 
fundamental study of govemmiint. we 
can see why Ae approach recommended 
by Ae Senator from Massachusetts. Ae 
Senator from Adiana and Ae rest of us 
In thb resolution b more appropriate 
to the need Aon statehood. 

We have Arte levels of government, 
and we are all aware of thb, local 
government, State government, and 
National Oovemment. The Dbtrlct of 
Columbia, very clearly, b a local govern- 
ment. It b a city. It has a city structuro. 
Imperfect as It b, It b chosen by the 
people of Ab city. The city government 
eontrob the confines, Ae geographic 
limits of Ab city, vhlA aba happeu 
to be Ae Hatton's Capital. 
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So there is adequate government, 
there Is representation. Some say It is 
Inadequate, and you couid make a good 
case ol that. Out at leut, there is a par- 
Uclpatlon in the representative process 
at the iocei ievei. I sec no reason to have 
a Slate government, which would cover 
the same identical geographic descrip* 
tlon as the local government. ‘niBt would 
be an absolute duplication of govern* 
mental responsibilities. 

There is no other State in the UrUted 
Stales that has a city which covers the 
total geography of the State; yet we 
would be establishing one If we went 
along this particular route. 

No, it seems to me that what we are 
after here is not to create a State level 
of bureaucracy to deal with problems 
that are already dealt with by the local 
government, but to see that the clUiraa 
of the District are fully represented at 
the national Government level, They 
have the right to vote for the President 
now. as of the 23d amendment. What we 
are saying is give the citizens of the Dis- 
trict the right to vote for and be repre- 
sented In this body and our other body, 
the House of Representatives, to have 
the chance to affect the outcome of 
national decisions, national decisions 
that affect the lives of the people who 
live here. 

Mr. MCCLURE addressed the Chair. 

Mr. BARTLETT. Will the Senator 
yield? 

Mr. McCLURE. I am hoppy to yield to 
the Senotor from Oklahoma. 

Mr. BARTLETT. Mr. President, i nsk 
unanimous consent that Edward King of 
my staff may be accorded the privilege 
of the floor during any vote on thb bill 
and the transportation bill. I further ask 
that this request not interfere with the 
dialog that the Senator from Idaho Is 
having. 

The PRBSIDmO OFFICER. Without 
objection, St Is so ordered. 

Mr. McCLURE. Mr. President, l shall 
be very brief, I suspect wo can either 
terminate the debate at this moment or 
debate for the next week. We cannot 
adequately cover the subject In a few 
brief moments and to attempt to cover 
it in much less than a week, in oil of iu 
ramlfieatlans. must be an eKcrctse in 
fniscratlon. 

Let me respond to my friend frum In- 
diana in this way; It seems tc me that 
the arguments that have b«cn used by 
the Senator in opposition to my amend- 
ment are really the arguments that the 
opponents of the resolution have been 
using. All of the arguments that have 
been raised against statehood are equally 
applicable against House Joint Resolu- 
tion SS4. 1 do not understand the distinc- 
tion that says they are to be granted full 
voting rights without voting responsibll- 
illes. The effort to establish In people 
rights unassocioted with responslblUtles 
has been proven to be destructive of in- 
dividual fiber, and it certainly Is destruc- 
tive of government structure os well. 

It seems to me that this Is really Lhc 
crux of part of the dilemma, that there 
is the effort to Invest the District of 
Columbia with oil the rights of statehood 
with none of the responsibilities of state- 


hood, It seems U> me that has led us into 
the impasse of trying tc find a way to 
give them something without giving 
them everything. We end up saying we 
are going to give them full civil rights, 
but we do not give them full ctvU rights; 
we give them some civil rights. 

My friend from Indiana has indicated 
U)at this would be taking something 
away from the people of Indiana, be- 
cause they own this Capitol City. There 
arc two answers U> that. First of alt, we 
could, by legislaUon. construct a Federal 
enclave within the cl^, which would 
then be a Stale, and allow them to have 
statehood and full rights and responsl- 
bUitles of citizenship under stat^ood: 
ot the same time, guaranteeing to the 
people d 1 Indiana their sole share of the 
hold on the city os o seat of Government. 

At the same time, my friend from In- 
diarta ts saying that we must pass the 
lesedutlon granting representation In or- 
der to give them their rights as dtlzens, 
but whatever tenuous hold the people of 
Indiana have on the seal of Government 
Is sufDclcnt reason to deny them fuli 
rights as citizens. 

I wonder if, really, the people of In- 
diana want to deny the people of the 
District of Columbia their right to full 
ctlizcnslUp, full participation, full civil 
rights under the Constitution in ex- 
change for, or os the price of. a tenuous 
hold on some nebulous concept of the 
Nation's Capital. I do not think the 
rtghu of citizenship are to be sold or 
bartered for such a small consideration 
os is Implied by that statement. 

Mr. President. If the Senator from In- 
diarta Is prepared to yield back the re- 
mainder of his time, I shall yield back 
the remainder of my time. 

Mr. BAYH. I should like to respond. 

Mr. McCLURE. Then I shall reserve 
the remainder of my time. 

Mr. SAYH. I should like to say that, 
although the Senator from Indiana may 
not be os articulate as the Senator from 
Idaho. 1 should hole to see his orgument 
used as my own argument against the 
resolution, os a cosponsor of the resolu- 
tion. 

I think whav we are trying to do here 
Is to say that whenever there Is a proccu 
of Government that affects the lives of 
people, the people affected ought to hove 
a right to have some influence on that 
process. We have wrangled over severe! 
things; some ot them have been voted up 
and some hove been voted down here 
this year. 

About oli the things we hove discussed 
are going to affect the lives of the citi- 
zens of the District, but they will not 
hove any representative here to help 
resolve that problem. That la what we 
ore after. Inasmuch as there are not 
Slate responsibilities os for as the citi- 
zens of the District of Columbia are con- 
cerned. I do not know thot we ought to 
give them States rights. What we are 
after is to see that they are represented 
in this form of Government which af- 
fects their lives, os far as taking their 
sons m war and talAng VnCir taxes In 
times of peace. 

Mr. WALLOP. Will the Senator yield 
for a quetlon? 

Mr. BAYH. I am glad to yield. 1 do 
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not know how much time I have; this Is 
a one-sided apportionment, 1 am not 
complaining, but recognizing the facts of 
lUe. 

Mr. WALLOP. I just have one ques- 
tion, on hearing what he Is saying and 
the Senator from Idaho is saying. How 
do we square what the senior Senator 
from Virginia asked rhetorically: What 
do we now do, granting this on this basis, 
about the citizens of American Samoo, 
ot Puerto Rico, or the Virgin Islands, 
who are subject to draft, who have oU 
the other problems, whose sons go to 
war and other things? How do we now 
say they are not cnUtled to voting rep- 
resentatian on the same basis thnt the 
District Is? 

I really ask that In all sincerity. 

Mr BAYH, I must say that I have 

asked myself that same question as the 
chairman of the committee that handles 
constitutional questions. I frankly be- 
lieve, If the Senator from Wyoming Is 
asking the Senator from Indiana, I 
think they are entitled to have a chance 
to vote for President, Whether they 
should be represented in Congress or not 
depends upon the size of the entity In- 
volved and the disposition ot the people 
Involved. 

The fact of the matter is, we have a 
distinction here. We do not have ar\y 
other territory urging to be heard as a 
Stale. We have had territories that have 
asked to be Included in this direct popu- 
lar vote amendment so they wU! have a 
chance to vole for President. Frankly, 
I think they ought to be. From a prac- 
tical standpoint. I do sot think there is 
any way of including them In there. 

if the Senator would address himseU 
to the reel distinction, in all but Puerto 
Rico, there is a real distinction of size. 
That was one of the distinctions that 
caused the Founding Fathers to treat the 
District differently than they did other 
states. 

Another distinction is that they are not 
a contiguous part of the United Slates. 
You could say the same ihing about 
Alaska and Hawaii, but there again, you 
get Into distinct size situation, with the 
exception of Puerto Rico. 

II the Urn* comes when the people of 
Puerto Rico can, by unanimous vote, de- 
cide that issue and then petition us and 
ask us to accept them, then X ttUnk we 
have a real question that we must deal 
with. Frankly, I would say we either have 
to flsh or cut bait. I am not for having 
territories against their will. 

Mr. BARTLETT. Will the Senator 
yield? 

Mr. BAYH. Yes. 

Mr, BARTLETT. As I understand It, 
the distinguished Senator from Indiana 
said that the citizens of the District need 
representation and need to have a person 
or two in this body representing them. As 
I understand It, at the present time, they 
are represented by all Members of this 
body and they arc represented by specific 
Senators who serve on the District Com- 
mittee. 

My question 1s, it this resolution is 
passed and ratified by the States and be- 
comes part of our Constitution and our 
basic law, then does It also provide that 
this extra representation that the Dis- 
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The committee takes particular pleasure to welcome this moroing a 
resident of the District of Columbia, the District's No. 1 resident, as a 
matter of fact; its first elected Mayor in over 84 years, Mayor Walter 
E. Washii^on. 

Mayor Washington certainly is aware of the power of the vote, and 
what a difference it con make to a community or to an individual. 
Mayor Washington, we welcome you here this morning, and you 
may proceed. 

TESTIMOHY OF HOIT. WALTER K WASHINGTON, MAYOR, 
WASHINGTON, D.C. 

Mayor Washington. Thank you very much, Mr. Chairman. 

Before I proceed, I would, for the benefit of the committee, point 
out just one or two things that developed in the questioning, and then 
m proceed. 

First is the eli^ble voters — think Mr. Butler may have asked that 
question. It is estimated at about 500,000. The registered voters, 
based on purging the rolls from time to time, range between 250,000 
and 300,000. The population is established by the last census, and 
updated in 1973, is 739,000, which is the basic population figure that 
would be used by any State or jurisdiction for determining congres- 
sional representation. The other figure that may interest you is that 
we estimated at the time of the home rule, pre-home rule time, that 
approximately 50,000 persons were residing in the District with 
registrations in their home States. Now, this is a fluctuating figure 
and was our best estimate. 

Now, I thought in the background of this discussion it might be 
helpful to give you what our appraisal of the figures is. 

Mr. Chairman and members of the committee, I am particularly 
pleased to appear before, the Constitutional Rights Subcommittee of 
the House Judiciary Committee to support Joint Resolution 280 to 
amend the Constitution to give the Distiict of Columbia full voting 
representation in Congress. 

It is a simple enough proposition that is presented in this resolution: 

The people of the District coastituting the seat of government of the Uoited 
States shall elect two Senators aad the number of Representatives in Congress to 
which the District would be entitled if it were a State. Each Senator or Repre- 
sentative so elected shall be an inhabitant of the District and shall possess the same 
qualifications as to age and citlxenship andihave the same rights, privileges, and 
obligations as a Senator or Represen tativo from a State. 

This is not the first time, as you have pointed out, Mr. Chairman, 
80 eloquently, that any of us have appeared before the Congress on 
behalf of full enfranenisemeut of the citizens of Washington, D.C. 
However, os you pointed out, it is the firat time that I have presented 
this cause as an elected official, and the period is 104 years, not 84; 
that is the period of time. And it brings another impact, it sepms to 
me, to this hearing in the sense that the District of Columbia is now a 
self-governing community, like all the other cities of this great land, 
and this gives added emphasis and meaning to this ioint resolution. 
It would open the doors of the Congress to elected voting Representa- 
tives of this city's 740,000 residents. And as the chairman pointed out, 
as we look back to the eiqierience the Founding Fathers must have 
bad to draw from France, or England, we find London and Paris as 
Federal cities with the right of representation and the right to vote. 
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general tendency is to -provide for the States and .then to have a set- 
usido for the District of Columbia and for 'the territories, so’ that 
unless you are' olert what happens is that you tend to be excluded, 
rather than tending to be included. 

Mayor I^Vashington. Absolutely right. You are absolutely right, 
■and I know from which you spe^. This ia a constant vigilance tp 
keep' the city in the mainstream of .the entire grant process. 

Mr. Badillo. Thank you, Mr. Chahman. 

Mr. Edwauds. Mr. Kindness? 

Mr. Kindness. Thank you, Mr. Chairman. 

Mayor Washington, I have been particularly interested in your 
statement this morning as a former mayor of a small city. Our prob- 
lems are ve^ dhlorent. 

I would like to ask, would you favor full statehood for the District 
of Coluihbia? 

Mayor WAsmNGTON. Well, I think there are probloms inherent in 
that, that I con .see at this time. I Svould bo far more .favorable, as I 
have indicated, to this process. I think you’ve trot the Federal presence 
here, let’s deal wth tnat. And, in order to got statehood, you are 
going to either have to cut out ah enclave, or m some way develop a 
configuration that is going to leave the Federal presence there, 
you are going to have all kinds of problems with it because there are 
many people who think the Federal presence is simply Constitution 
Avenue, and Pennsylvania Avenue. But. you’ve got Welter Boed 
Hospital over here; and Anacostia, Bolling; you’ve got' the forth 
and there ia no way that you can see pulling those elements out that 
arc really all around the city; the new home of the Vice President, the 
Naval Observatory. The city is basically ringed with old forts from 
the Civil War, and it’s so physically, and economically and_ socially 
bound together that I would have problems with statehood in terms 
of exacting from it some enclaves, or little enclaves all around the 
city. Ultimately, it seems to me, that would erode the very fabric 
of the city itself, and the viability of the city. So, that’s where I 
, come from, 

Mr! Kindness. You referred to the horse and buggy conpepts 
being updated. Isn’t it sort of a horse and buggy concept, possibly, 
that we have to deal somehow, constitutionally, with the matter of 
Federal presence in ah area. Throughout the United States weihave 
other Federal facilities that are quite dominant in some communities. 

Mayor Washington. Yes. 

Mr. Kindness. The Congress has dealt with those problems — 
perhaps' not fully satisfaotonly in some cases — ^but I think, in line 
with your thinking, we could probably solve those problems with the 
State pf Columbia, or whatever it might be called, if it were a matter 
of providing full statehood to the District. . 

I was interested in Mr. Badillo’s question about whether, the city 
of Washington received a.fair share of funds under Federal programs, 
and assure you that I harbor the’ feeling about Ohio, that we do not 
quite net our rair share. But, do yon not agree thatmexe is sdme,ad.- 
vantage, also, to the geographic proximity, or physical presence, and 
acquaintance with officials ^^o deal in the Federal Government with 
tjie various .programs, whereby you probably have the . ultimate in 
grantsmanship operating in the District of Columbia? 

6&-1B2— 75 3 
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86th Congress ) HOHSE OF EEPEESENTATIVES f' Rbpobt 
Semon • f “[ No. 1698 


GRANTING REPRESENTATION IN THE ELECTORAL 
COLLEGE TO THE DISTRICT OF COLUMBIA 


Mat 31, 1960. — Referred the Bouse Calendar and ordered to be printed. 


Mr. Celleb, from the Committee on the Judiciary, submitted the 
following 


EEPORT 

[To accompany S.J. Res. 39] 


The Committee on the Judiciary, to whom was referred the joint 
resolution (S.J. Res. 39) proposing amendments to the Constitution 
of the United States to aumorize Governors to fill temporary vacancies 
in the House of Representatives, to abolish tax and property qualifi- 
cations for electors m Federal elections, and to enfranchise the people 
of the District of Columbia, having considered the same, reports 
favorably thereon with amendments and recommends that the joint 
resolution do pass. 

The amendments are os follows: 

Amendment No. 1: Page 1, line 3. strike out all the language after 
the resolving clause and substitute tne following: 

"That the following article le hereby proposed as an sTnendnont to the Con* 
Gtitution of the United States, which ehali be valid to all intents aod purposes as 
part of the Constitution only if ratified by the lerislatures of three-fourths of the 
several States within seven years from the date of its submission by the Congress! 

“asticlb — 

"Sbction 1. The District constituting the seat of Government of the United 
States shall appoint in such manner ns the Congress may direct: 

"A number of electors of President and Vice President equal to the whole 
number of Senators and Representatives in Congrese to which the District would 
be entitled if it were a State, but in no event more than the least populous State; 
they shall be in addition to those appointed the States, but they shall be 
considered, for the purposes of tho election of President and Vice President, to 
be electors appointed by a State; and they shall meet in the District and perform 
such duties as provided by the twelfth article of amendment. 

"Sec. 2. The Congress shall have power to enforce this article by appropriate 
legislation." 

Amendment No. 2: Amend the title to read: 

"A joint resolution proposing an amendmont to tbe Constitution of the United 
States granting representation In the Electoral College to the Diatriotof Columbia.* 

00014'— -00 n. Rept, 80-2, vel.4 12 


115 



379 


CHANT REPRESENTATION IN ELECTORAL COLLEGE TO D.C. 


EXPLANATION OP AMENDMENTS 

The amendments are in the nature of a substitute bill and are ex- 
plained in the '^Section Analysis of Resolution” set out later in this 
report. 

PURPOSE 

The purpose of this proposed constitutional amendment is to pro- 
vide the citizens of tJie District of Columbia with appropriate rights 
of voting in national elections for President and Vice President of the 
United States. It would permit District citizens to elect Presidential 
electors ^ who would be in addition to the electors from the States and 
who would participate in electing the President and Vice President.® 

The District of Columbia, with more than 800.000 people, has a 
greater number of persons than the population of each of 13 of our 
States. District citizens have all the obligations of citizenship, in- 
cluding the payment of Federal taxes, of local taxes, and service in our 
Armed Forces. They have fought and died in every U.S. war since 
the District was founded. Yet, they cannot now vote in national 
elections because the Constitution has restricted that privilege to citi- 
zens who reside in States. The resultant constitutional anomaly of 
imposing all the obligations of citizenship without the most funda- 
mental of its privileges, will be removed by this proposed constitu- 
tional amendment. 


NEED FOR CONSTITUTIONAL AMENDMENT 


Simply stated, voting rights are denied District citizens because 
the Constitution provides machinery only through the States for the 
selection of the President and Vice President (art. II, sec. 1). In 
fact, all national elections mcluding those for Senators and Represent- 
atives are stated in terms of the States.* Since the District is not a 
State or a part of a State, there is no machinery through which its 
citizens may participate in such matters. It should be noted that, 
apart from the Thirteen Original States, the only areas which have 
achieved national voting rights have done so by becoming States as 
a result of the exercise py the Congress of its powers to create new 
States pursuant to article IV, section 3, clause 1 of the Constitution. 

It was suggested that, instead of a constitutional amendment to 
secure voting rights, the District be made either into a separate State 
or its land retroceded to the State of Maryland.* Apart from the 
serious constitutional question which would be involved in the first 
part of this argument, any attempted divestiture by the Congress 
of its exclusive authority over the District of Columbia by invocation 


« The Totsrs in the States do not vole directly for the cnmltdotcs for President and Vice President, fo* 
stead they veto for membora of the electoral coUege, who lo turn vote for President ono Vice President. 

> Tho proposed amondmant would give tho District the same mirahcr of electors which It would have it 
It wera n State but in no event moro than the least populous State— probably three dcwndlng on the 1800 
census and somo other foctors. There arc nl present 637 places In the electoral college (equal to tho total of 
Senators and Bcprcsontotlvos in Congress f.-om each Slfito). This total, if Congress docs not change the 
present law, will bo 636 after tho 1000 census— the membership in tho Htmso of Representatives has been 
temporarily Increased bv two W provide ono Roprcscntatlvo e.ieh for Alaska and Hawaii. In any event, 
the electors from tho District will ho In mlUltlon to the total numher of plnres reserved to the States. , 
» Members of tlie IIouso of Uenrcwntallvt's and of tho Senate uiP cicctod by tho peoplo of tho repcctlTO 
States' (nrl, I, sec. 2: 17lh nroonclmrnt). The Hectors who ciwi bBllot.'»for Prasldcnt and Vlw Prcsiaontla 
December arc elected bv the people of their respective Blotis at thejireccdlOR November olcction, this being 
the method of appoGitfhcnt of electors in each of the States (art. H.^. l). . j 

<In 1788 and 1780, Maryland and Vir^nla cedotl terri^ to tho 
by acts which wore approved on July 10, 1790 (l flfot. 130) and March 3, 1,01 (l Stot- 214) cstabltood^o 
District of Columbia which was flnaUy proclaimed to be tho Natimial Capital after tho eioclions of 1^. 
Jurisdiction over tho District vested in the United States on tlie first Monday of Doeembor 180a (^e 
17.5. v. /fommontf, Pod. Cas. No. IKW (1801).) On July 9, 1840, all land ceded by Virginia tor tbs District 
of Columbia was retroceded to Vir^nla (9 Blot. 38). 
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GRANT representation IN ELECTORAL COLLEGE TO D.C, 

of its powers to create new States would do violence to the basic 
constitutional^ principle which was adopted by the framers of the 
Constitution in 1787 when they made provision for carving out the 
“seat of Government” from the States and set it aside as a pei-manenfe 
Federal district.® They considered it impei’ative that tne seat of 
Government be removed from possible control by any State ® and 
the Constitution in article I, section 8, clause 17 specmcally directs 
that the seat of Government remain under the exclusive legislative 
power of the Congress.’^ This same reasoning applies to the argument 
that the land on which the District is now located be retroceded to 
the State of Maryland. 


MINIMUM impact; PRESERVATION OF ORIGINAL CONCEPT OP 
CONSTITUTION 

The proposed amendment would change the Constitution only to 
the minimum extent necessary to give the District appropriate 
participation in national elections. It would not moke the District of 
Columbia a State. It would not give the District of Columbia any 
other attributes of a State or change the constitutional powers of the 
Congress to legislate with respect to the District of Columbia and to 
prescribo its forms of government. It would not authorize the Dis- 
trict to have representation in the Senate or the House of Eepresenta- 
tives. It would not alter the total number of presidential electors 
from the States, the total number of Representatives in the House of 
Representatives, or the apportionment of electors or Representatives 
among the States. It would, however, perpetuate recognition of the 
unique status of the District as the seat of Federal Government under 
the exclusive legislative control of Congress. 


AMENDMENT NOT BELATED TO HOME RULE 

^ This proposed constitutional amendment with respect to voting by 
citizens of the District in national elections is a matter entirely separate 
from questions as to possible changes in the form of local government 
which the Congress might estabhsh for the District. The present 
constitutional provisions relating to the District already vest plenary 
power in the Congress to legislate in this respect and the present con- 
stitutional powers would not bo modified by the amendment bore 
proposed. Questions as to possible changes in the form of local 
government for the Dhtrict, including local home-rule proposals and 
other possib le changes in the structure of the District government, are 

• Art, I, aec. 8, cIbum ir provides tint the Coortcss shall bftvo power "To eioruise exclusive Legtsletloa 
In ail cases whatsoever, over such District (not exceedluR tea roSies square) as toav, b; Oos-rioa of particular 
States, and the Acceptance of Oonjresj, become the Scat of Qovornmont of llio united States • ^ 

« While the Oontloontal Coogrtss was meeting In Philadelphia on Juno 20, 1789, soldiers from Lancaster, 
Fa., veterans of the RovoluUoaaty War, arrived at Phlladelpbla "to obtain a settlement of accounU.’’ 
The barsasmont by tbo soldiers continued through June 24, 17&3, on which date Congross, ahondoniug hope 
that State outhorltlcs would disperse tbo soldiers, removed ItsoU from Philadelphia. It met suecaiiivu? 
in Princeton, Trenton, N.J., Annapolis. Md., aoo Now York Olty. 

Whiio no repetition of the PhllBdolpbia experience como about, the Continental Congress nonothaloas 
did not lightly dlamla this Philadelphia Incident and on October 7. 1783, the Continental Coagreas adopted 
0 resolution providing for buildings and lend to bo undor the exausive Jurisdiction of the united States. 
Pecoros fall to disclose any actios taken to implement this resolution. Probably, when the ureency dimin- 
ished, tbo resolution was allowed to expire. 

When the present Constitution was oolnc doboted In tbo Constitutional Oonvontlon of 1787. It was urged 
that somo provision be made in tho Constitution for a aont of governmont under tbo oxclunve control of 
the Federal Oovemmeat and that snob scat be at a place away Irom any Stato capital bccauso such a situa- 
tion would tend "to produce disputes conc^ing jurisdiction" and because the intormUturo of the two 
legislatures would tend to give "a provincial tincture" to tho nntional deltborations. This su^estlon was 
odopted and resulted in Art. I, soo. 8, clause 17 of the Oonatitutfon, providing for a permanent seat of gov- 
arumont, now known os the District of Columbia (Report of tbo Intordcpartmcntal Oommitteo for tho 
Study of Jurisdiction over Federal Areas within tbe States (June 1857), QPO, pt. II, pp, 18-17). 

> See footnote 6 
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STATEMENT OF IVANHOE DONALDSON, ACTING DIRECTOR, D.C. 

DEPARTMENT OF EMPLOYMENT SERVICES, ACCOMPANIED BY 

RITA DRESELL, CHIEF OF TECHNICAL SERVICES STAFF, UNEM- 
PLOYMENT COMPENSATION OFFICE, DEPARTMENT OF EM- 
PLOYMENT SERVICES 

Mr. Donaldson. Mr. Chairman, I would first like to say that the 
last time I came to testify on a matter relating to employment 
services, USDOL took a dim view of it. That being the case, I shall 
once again express the Department's view on what is going on. 

As you know, the Employment Service principally is about the 
business of providing people with work. We of course are support- 
ers of the initial concept of Humphrey-Hawkins. 

Mr. Chairman and members of the committee, thank you for the 
opportunity to come here today to testify before you, on the extent 
of reductions-in-force, which directly impacts on many of our resi- 
dents and affects the economic conditions of the District of Colum- 
bia and to provide comments on the legislative proposals intro- 
duced by Congressman Fauntroy and Congresswoman ^breeder. 

In lignt of the impact these RiF’s are having on the m^r por- 
tion of our work force, the District of Columbia, and my Depart- 
ment as well, I welcome the opportunity to address this issue. 

Federal employees deserve more than the callous treatment they 
are receiving from the Reagan administration. I support ConCTess- 
man Fauntroy’s bill, H.R. 4817, to require a compilation of a fist of 
those RIF'd so that they can be considered for positions in the Fed- 
eral Government when they become available. I also support Con- 
gresswoman Schroeder's bill, H.R. 5853, tgi. institute voluntary re- 
duced work time or furloughs as an alternative to RIF'S. 

The latter, as I am sure you know, is a procedure already in 
place in some agencies and one which may require the Federal 
Government to pay unemployment benefits. 

Our statistics show that from January 1981 to March 1982 the 
number of new unemployment insurance payments filed by Feder- 
al employees has tripled as compared to new claims in 1980. We 
had only 3,703 Federal unemployment insurance claims in calen- 
dar year 1980, and I am referring to all local offices here in the 
District of Columbia.^ From January 1981 through January 1982, 
we had 9,052 new claims from Federal employees. In calendar year 
1882, we have already taken 2,284 new claims from former Federal 
employees. 

The total benefit payment has doubled from $9,572,307 in 1980 to 
$19,812,800 for 1981, Thus far in calendar year 1982, we have paid 
out $4,290,000 in benefits to RIF’d Federal employees. We have 
processed these Federal unemployment Insurances claims in addi- 
tion to a substantial increase of claims by employees in the private 
sector who have been laid off due to economic downturns. We have 
done this with fewer staff due to the drastic budget cuts we, too, 
have experienced. 

The Department of Employment Services, with our limited re- 
sources and drastically r^uced staff, is doing its part to assist 
these former Federal workers. Unemployment is still going up; the 
lines of unemployment insurance claiimera are getting longer. The 
number of people to administer unemployment insurance continues 
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education, jobless benefits. Mr. Morrow urged his audiences not to 
stand by and let this happen. He urged them to work their “friends 
in Washington” to restore some of the funding for social programs 
to bring defense spending and tax cuts to a more reasonable level. 

Further, Mr. Morrow stated, and I quote, "combined with the tax 
cuts that benefit mostly hiring of people, these programs add up to 
a m^*or redistribution of net money in our society.” 

As long as we are faced with an administration that cares only 
for the rich and the powerful at the expense of the poor and the 
working poor and the middle class, an administration that puts all 
the blame for the problems of big Government and bureaucracy on 
the employees of the Government, Congress must protect their 
workers who carry out their programs and their agendas. 

Mr. Chairman, I am here to support this committee and others 
who undertake to assist RIF’d employees in operating and obtain- 
ing jobs. Washington, D.C., was once thought to be recession-proof. 
This year we have seen what the Federal RIF's have done to our 
local economy. Our division of labor market information published 
data a few weeks ago that shows that February 1982 there were 
almost 10,000 fewer people employed by the Federal Government 
in the District of Columbia as compared to .February 1981. In Feb- 
ruary 1982, there was 219,500 employed by the Federal Govern- 
ment in the District oi' Columbia as compared to 228,200 in Febru- 
ary 1981. 

Mayor Barry has stated that in the Washington metropolitan 
area, for everj' Federal employee RIF’d, one person in the private 
sector will be laid off. The Mayor is particularly concerned that the 
District of Columbia already has a higher unemployment rate than 
that of the metropolitan area. 

The unemployment rate in the District of Columbia in February 
1982 is 10 percent, up from 9 percent in January 1982. The District 
of Columbia ha.s experienced a disproportionate number of RIF’s in 
comparison to the rest of the Nation. Mike Causey, in his column 
last week, stated that 3 of eveiy 10 budget-related Federal job cute 
are in the Washington area. The Office of Personnel Man^ement 
released figures last week to show for the first 5 months of fiscal 
year 1982— October through February— 5,450 have taken place. In 
fiscal year 1981, 2,739 people were RIFd, bringing it to a total of 
8,189. Most of the 2,739 RIF's in fiscal year 1981 were in the Public 
Health Service; most of those jobs were in the Washington, D.C., 
area. The city has also suffered major losses in income and sales 
taxes as a result of the RIF's, and companion losses in the private 
sector. 

The D.C. Office of Finance and Revenue estimates that in fiscal 
year 1982 the city will lose $3.5 million in income taxes, and one- 
half a million dollars in sales and revenues. 

The Federal Government Service Task Force, of which I believe 
CqngreMman Fauntroy is a member, has data which shows that 
TO.inorities SJ?*d womea Have beea disproportiorLately laid off from, 
jobs in the Federal Government. 

I would do anything possible to further assist the RIF'd employ- 
ees. I would be happy to answer any questions, 

Mr. Fauntroy. I thank you again for the testimony that is chock 
full of valuable information and the kind of information we are 
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SrOSiO! RuLE 


Attorney General Kennedy. Yes. I think that based on the state- 
ments that Tvere made by the Founding Fathers and the fact that it 
was put into effect immediately and nobody raised any question about 
its constitutionality shows quite clearly that it is constitutional. 

Mr. Horton. It shows that the people at that time thought it was 
constitutional, but it does not show otherwise. 

Attorney General Kennedy. Finally^ when it was passed on — when 
every b^y thought that it was constitutional for 70 years including the 
Founding Fathers — it is now being raised here as to whether it was 
constitutional — it was passed on in 1963 by the Supreme Court which 
said unanimously that it was constitutional. I don’t understand how 
anybody now can raise a question as to its constitutionality. 

Mr. Whitenbr. Are there any other questions, gentlemen ? If not, 
thank you very much, Mr. Attorney General. 

Attorney General ^NNEDY. Thank you. 

Mr. Whitener. We are always very happy to have you here and 
we hope that you will have many more happy oirthdays. 

Attorney General Kennedy. Thank you. 

Mr. Haqan of Georgia. I think that we could have some further 
comment in respect' to uniqueness as being the only reason for its 
existence in the first place. I do not imagine^fhat if they intended 
that people be domiciled here to the extent that they are today, ac- 
tually. 1 think that it was conceived and formed as the capital of a 
great, major nation. And I think that if there was any reason at 
all for its being unique and separate from others that would be the 
reason. The local government could have exercised control over the 
whole Nation if they could have amended their rules and regulations, 
such as for example if you stepped off the Capitol Grounds. 

Attorney General Kennedy. Of course, that is not what is being ad- 
vocated in this legislation. 

Mr. Whitener. Thank you very much. 

(The following letter and memorandum were subsequently received 
by the committee:) 

Department of Justice, 

December JS, J96S. 

Hon. Basil L. Whitbneb, 

ffotue Committee on the Dietriot of Columbia, 

Waihinffton, D.C. 

Dear Mr. Whitener: During the course of my testimony before your subcom- 
mittee on legislation to provide borne rule for the District of Columbia, I under- 
took to supply for the record a memorandum discussing tbe constitutional quee- 
tlons presented by proposals to retrocede the District to Maryland. I attach such 
a memorandum, prepared in the Department of Justice, and ask that it be made a 
part of the record of your subcommittee's hearings. 

Sincerely, 


Rodebt F, Kennedy, 

Attomey Oeneral. 


Constitutionality of Retroceding the District of Coi.umdia to Mabtjlawd 


I, introduction 

H.R. 5504, DOW pending before the 88th Congress, would retrocede and re- 
linquish to the State of Maryland the entire District of Columbia, except for a 
small area extending from the Lincoln Memorial to the Supreme Court, together 
with East and West Potomac Parks. The area to he retained by the United 
Stales wouM consist of approximately 2.6 square miles (1,656 acres) and would 
contain about 76 residential dwelling units. A map showing the area to be re- 
tained is filed herewith. 
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The present District of Columbia comprises an area of 68.7 square miles, and 
has a population of 763.958 (according to the 1900 census). ■Washington. D.C.. 
is the ninth largest city In the United States. Its population exceeds that of 
11 States, and is more than 3 times that of Alaska.^ 

Retrocession would increase the population of Maryland (according to the 
1060 census) from 3,100,689 to 3,864,045, an Increase of 24.6 percent. Washing- 
ton would become the second largest city in Maryland, and the combined popu- 
lation of Washington and Baltimore would constitute 44 percent of the popula- 
tion of Maryland.* Waahlngton’s population is greater than that of any eclat- 
ing congressional district in Maryland, and almost as large as the combined 
populations of the three smallest districts.* 

The proposed transfer to M'»ryiand of political Jurisdiction over the ninth 
largest city in the United States, and the government of that city during the 
working out of the necessary rearrangements, would be a complex task. Pro- 
vision would have to be m«de to estaMlah a municipal charter and a city gov- 
ernment for Washington, and to establish one or more new counties in Mary- 
land. Functions now exercised by the District of Oolunibia government would 
have to be allocated het^veen State, county, and city officials, since the District 
of Columbia presently exercises the functions of all three governmental units. 
Redistricting and reppportlonment for State and congressional elections in 
Maryland would presumably be necessary. New governmental arrangements 
would doubtless be necessary in connection with utility, transportation, and other 
services to be performed in the retained Federal enclave by corporations char- 
tered and regulated by Maryland. SigniUcant differences between Maryland 
law and that applicable In the District of Columbia might present special proh- 
lema of adjustment for particular businesses or classes of persons. 

The working out of these practical problems would be greatly Complicated by 
the fact that the legal validity of the proposed retrocession ta subject to serious 
doubt, and hence any arrangements which were made might well be subject 
to litigation for a number of years and might ultimately have to be unmade 
if the retrocession were held invalid. The resulting uncertainties could affect 
not only the government of the city of Washington and any necessary electoral 
rearrangements in Maryland, but also the outcome of a presidential election, 
since the status of the three electoral votes provided for by the 23d amendment 
would be In doubt.^ 

This memorandum does not express any conclusion as to whether retrocession 
to Maryland is or la not constitutional. The Qnal answer to that question is 
for the courts.® The purpose of the present memorandum is simply to point 


22A. lAT 
266, 278 
360. 006 


< See tbe tollowlof : 

AUsk/i 

Nevada-—- 

Wyoming- — 

Vermont—-—.——.-.—- oow, ooi 

Delaware-—-. — — 440.202 

New H-’mpahlre— — — flfifl, P21 
North DikotB— — - — — . 032.440 
a See the following ; 

Bflltlmore..— — — — — 

Washington - 


Hawaii 6.12, 772 

Idaho 667,101 

Montana 074,787 

South Dakota.-—---. 080, 614 

District of Columbia (1060 
census) — — — 769.050 


031, 024 

- 763.860 

Total - 1 ~ 702. PRO 

Total, State of Maryland plus Washington— — _ 3,864,846 

*1000 census : 

3at District 248.670 

2d District - — _ 821, P3ff 

Sd DisTlct 21«. 826 

4th District 283, 320 

5th Dhtrlct 711, 045 

6*h District — — - — — - — — — - flOR, 660 

rth District 373. 327 

* It is quite concelrable that a presldcnttei election could turn on three electoral votes, 
Three electoral votes would have been decisive In each of the following elections: 

1876! Hayes, 185; TlJden, 184. 

1800: Jefferson, 73; Burr, 78. 

1798 : Adams, 71. Jefferson, OA 

»The question could be raised in any of a number of ways. For example; (1) The 
validity and effect of tbe ncqulsltlon by Maryland of over 700,000 cltlzenn could arise 
es an issue In pendine or future lltiirnnon over apportionment of the ^faryiand L^sla- 
ture. See iSarytani Cammittet for Fair Representation v. Toioca, I’.S, Supreme Court, 
October term, 1863, No. 29; (21 a Mnn’Iand voter could chtillenee the registration as n 
Maryland voter of a resident of Washington on the PTOund that the cession was invalid. 
Cf. Lcser v. Oarnett, 250 U.S. 130 ; (3) a resident of Washington might bring an action for 
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out the nature aii’l substantiaUty of the constlhitloDal guesttons presented, and 
the resulting likelihood that, if H.R. were enacted and retrocession pur* 
portediy made pursuant to It, the guyenunental status of Washington and the 
legal validity of all governmental actions relating to it would remain iu doubt 
for several years, pending definitive judicial determination of these guestlons. 

II. THE CONaTlTUTIOKAL aOKQEPT OP THE SEAT OF THE OOVEUNMENT 

Article I, section 8, clause 17 of the OonstltuUon provides that "The Congress 
shall have power • • • to exercise exclusive legislation In all wises whatsoever, 
over such District (not exceeding 10 miles square) as may, by o^lon of particu- 
lar Stotes, and the acceptance of Congress, become the scat of the Government 
of the United States." The question for conalderatlon is whether the existence 
of a federal district constituting the seat of Government was Intended to be a 
permanent feature of our constitutional system or whether Congress is free to 
eliminate such a district. That question has often been raised but never au> 
thoritatlvely settled. A substantial o^ument can be made for the proposition 
that the Petlernl district was intended to be a permanent feature of our Cwi- 
sdtution, and that that district was intended bo be large enough to serve as the 
location of a capital city having substantial population. This portion of the 
ntemoranduni wiU Indicate tlie basis for such an argument. 

A. The power of Conoreas to rcfrocedc the District of Colimibio <8 not settled 
by any authoritative prccedetit 

Tim Issue whether Congress can eilmlnato the Federal district created in 
accordance with article I, section 8, clause 17 hy retrocession to the States from 
which it was obtained, has often been raised but never authoritaUvely settled. 
Thus In 1803, 12 years after the District was eatnhUsbed, Congress rejected by 
rote of 66-20, a bill to retrocede the District to Virginia and Maryland respec- 
tively; a considerable part of the debate was devoted to argument pro and con 
nn the conatJtutlonalitj' of such a step (12 Annaln of Congress, pp. 486-191, 493- 
307). Retrocession of the Virginia portion of the District was enacted by 
Congress in 1816 (0 Stat. 35) despite constitutional objections which had led 
the Senate Committee on the District of Columbia to recommend against passage 
(10 Congrosslonnl Globe, pp. 085-986 (1840)), Subsequently, In 1867, the 
House of Representatives approved, by rote of 111-28, n bill repealing the 1846 
act of retrocession on the stated ground that It was uncon.stltutional. The bill 
died in the Senate Judiciary Committee, presumably because it was felt that 
decision ns to the constlfutfonallly of the retrocession to Virginia was properly 
a matter for the courts (77 CJongrosslonal Globe, pp. 20, 32 (1887)). 

In 1876, the constitutionality of the retrocession to Vir^nia was raised in 
Phillips V. Payne (92 U.S. 130 (1875)), but the Supreme Court avoided decision 
of the constitutional Issue and dlspos^ of the case on the grounds that the 
plaintiff bad no standing to raise the issue, that be was estopped from doing 
so by the passage of time, and that, irv any event, the matter vras concluded by 
the de facto control which had been exercised by Virgluia for over a quarter of a 
century. In 1910, additional arguments against the constitutionality of the 1846 
act of retrocession were raised in an opinion inserted in the Congressional Record 
(45 Congressional Record 072 (1910) ; 3. Doc. 286, 61st Cong., 2d sess. (1910)).* 

The Supreme Court's holding in PhillipB v. Payne, supra, has, for all practical 
puriwsee, settled any question as to the status of the Virginia portion of the 
District. If the Supreme Court refused to con-slder n rhallenge to that retro- 
cession In 1876, on the ground that It was too late to overturn a de facto situa- 
tion which had existed for over 25 yeara, It is obvious tliat no court would now 
permit such a challenge. But neither the action of Congress in 1646 nor the 
Supremo Court's decision In 1876 with respect to the Virginia portion, of the Dts- 


declarator; Judgment or oinoCnmuB to require the District of Columbia or the Uolted 
States to perform any governmentaJ eerrlcc or function which It la preaently required to 
perform; (4) such a resident might challenge the application to him of any tax or 
regulatory requirement of Morylund. Cf. PAlillp* v. Payne, 92 U.S. 130: or (6) a resi- 
dent of Washington might Invoke the jurisdiction of the District Court for the District 
<rf[ CaVimbla, uc aaS viicfism't to It, that t* coatlauRd to bo >». nwuient of the 

District notwithstanding the purported retrocession. 

* The opinion was by Mr, Hannls Taylor who was the author of a number of books on 
constitutional taw: "The Oristn and Growth of the American Constitution" (1611), 
"The Origin and Growth of the EngUsh Constitution" (lB0D-in04}, "Jurisdiction ana 
Procedure of the Supremo Court of the United Stateo” (1805), "Due Process of Law and 
tho Equal Protection of the Laws" (J017), "The Science of Jurisprudence" (1808). 
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txlct Is an authoritative precedent of the validity of retrocession of the re- 
mainder of the District to Maz 7 land. 

Clearly, the sole ground of the Sty>reme Court’s decision In Philiipe v. Payne — 
the long time which had elapsed since the retrocession — would be inapplicable 
If a Judicial challenge were promptly made to the retrocession to Maryland. But 
of even greater significance is the factual difference between the two cases. The 
portion of the District ceded by Vlrlgnla had never b^n an Integral part of the 
Federal Glty,^ One of tbe principal reasons for the retrocession was that the 
people of Alexandria, while being deprived of certain political rights, did noc 
share equally in the benefits to be derived from those public works, clvle Im- 
provements, and buildings which were wholly concentrated in the Maryland 
poit’nn. The act of 1848 beirlns with tbe following recital. 

“Whereas, no more territory ought to be held under tbe exclusive legislation 
given to Congress over the District wbteh is the seat of the General Government 
than may be necessary and proper for the purposes of such a seat; and whereas, 
experience hath shown that the portion of the District of Coinmbia ceded to the 
United States by the State of Virginia has not been, nor is ever likely to 
necessary for that purpose; ® • •'* (0 Stat 35). 

Tbe clear inference from tbe 1846 act is that Congress deemed retention of 
the part of the District on the Maryland side of the Potomac to be “necessary 
for that purpose" — i.e., for s scat of government It would seem no less so 
today when both the Nation and the Federal Government have grown manifold. 

The constitutional considerations applicable to a reduction in the size of the 
District by about one-third, through retrocession of a po^on of the District 
which was not and was not expected to be an integral pa^ of the Federal City, 
are very different from tbe considerations applicable to a retrocession of 96 
percent of the area and substantially the entire population of the present Fed- 
eral 01ty.‘ 

Decisions dealing with Federal enclaves are also not authoritative precedents 
on the present question. Article I, section 8, clause 17 denis with two subject 
matters — the district which may be cession of particular States and acceptance 
of Ciongress, become the seat of the government, and “all places purchased by 
the consent of the legislature of the State in which the same shall be, for the 
erection of * * * nektful buildings." The Supreme Court has stated that ex- 
elusive Jurisdiction acquired by Congress over places In the second category may 
be ended by retrocession, or by sale to private persons. S. R. A, /nc. v. ifinnesoia, 
327 U.S. 598, 502-4 (1946).* That statement does not dispose of tbe present 
issue, however, in view of the significant historical, practical, and legal differ- 
ences between sucb Federal enclaves and the District forming tbe seat of tbe 
government.’'’ Thus for example, It has been held that In tbe case of ordinary 
Federal enclaves, the State may condition Its consent on a reservation of con- 
current Jurisdiction. Jamet v. Dravo Controctinp Co., 302 U.S. 134, 146-0 (1937). 
On tbe other hand, in Diftrtrt of Columbia v. Thompson Co., 340 U.S. 100, 109 
(1953), the court emphasized that tbe provisions of clause 17 relating to the 
seat of govetoment were so drafted os to “eliminate any possibility that the 
legislative power of Conercss over tbe District was to be concurrent with that 
of the ceding States." Accord : Cooley v. Boord of Wardens, 12 How. 299, 318 
(1861). 

Thus, In contrast to tbe Bituation with respect to home rule legislation such 
as H.E. 5794, the constitutionality of w'hicb was squarely settled by the Sunreme 
Court In District of Columbia v. Thompson Co., 346 U.S. 100 (1D63), the pro- 


T Congress, In esiahtlsbinc tbe IXstrict of Columbia and accepting the land ceded fay 
Maryland and Virginia Jmd provided that no public buildlnzB were to bo built on the 
Virginia portion of tbe District (1 Stat. 214 (1701)). Mojor D’Enrnnt'B master plan 
for the city, wtitch includes an elaborate network of streets, avenues, squares, and cirelcn, 
l^t the Virginia portion of tSie District totally uncharted. 

*The rctroccesion to Virginia covered nbout 31.R square miles, or less than ooe-tht''d 
of the lOO-squnro-mlle area of the then District: H.U. 6564 would retrocede nbout 00.1 
nauare miles, or nbout 00 percent of the present S8.7 square mile area of the present 
District. 

♦Chief Justice Stone and Justice Frankfurter, concurring, characterised this statement 

In Phillipa V. Payne, supra, cotinsel for the (Maintllt pointed out that one alxniflcant 
difference between the two parts of clntinc 17 ia that, under the second part, Congress 
jurisdiction ia attached to property purchnscil or otherwise ncouirrd for ownership by the 
United States, and hence can be expected to terminate if the United States ceasea to own 
the property, whoreoB the United Swtes did not and does not own most of the land in the 
District of Columbia but rather exercises legislative power over land in private owne ship. 
In the one case the United States Is acting primarily In a proprietary capacity ; in the 
other in a purely governmenta! one. 
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posed retroceealon to Maryland would present isauea, under article I, section 8, 
clause 17, concerning which there is no authoritative precedent in either Judicial 
decision or history. 

B. The constitutioncl atatm of ihe District ooiuttituting the seat of the govei-n- 
mcnt 

The clause empowering Congress to exercise exclusive legislation over the 
District which was to becomr the seat of the government is one of a series of 
enumerations of legislative power. It is permissive in form, rather than manda- 
tory. However, the question whether Oongress can delegate to a State, or 
abdicate, the powers conferred on it by section 8 of article T Is not susceptible of 
easy answer. 

In the leading cane of Cooley v. Board of Wardens, 12 How. 299, 317-8 <1851), 
the Court considered that question with respect to the commerce power. It said 
"If the Constitution excluded the States from making any law regulating com- 
merce, certainly Congress cannot regrant, or iu any manner reconvey to the 
States that power." <P. 318.) It held that some aspects of interstate com- 
merce were "of such a nature as to require exclusive legislation by Congrees” 
while others were "local and not national" and hence Congress could authorize 
the States to regulate them. (P. 319.) The Court contrasted Congress’ power 
over interstate commerce with its power of exclusive legialation over the Dis- 
trict of Columbia, in these words (p. 318) : 

"The grant of commercial power to Congress does not contain any terms 
which expressly exclude the States from exercising an authority over its subject 
matter. If they are excluded It must be because the nature of the power, thus 
granted to Congress, requires that a similar authority should not exist In the 
States. If it were conceded on the one side, tha« the nature of this power, like 
that to legislate for the District of Columbia, ia absolutely and totally repugnant 
to the existence of slmilor power in the States, probably no one would deny that 
the grant of the power to Congress, as effectually and perfectly excludes the 
States from all future legislation on the subject, os if express words had been 
used to exclude them." “ 

The conclusion expressed lo this dlcttim Is based on the nature of Congress 
power of legislation over the District of Columbia. Consideration of the nature 
of the act by which the District was created suggests a like conclusion. While 
Congress power to legislate for the District Is a continuing power, its power to 
create the District by acceptance of cession contemplates a single act. The 
Constitution makes no provision for revocation of the act of acceptance or for 
retrocession. In this respect the provisions of article I, section 8, clause 17, 
are comparable to the provisions of article IV, section 3, which empower Con- 
gress to admit new States but make no provision for the secession or expulsion 
of a State. As the Supreme Court held In Texas v. White, 7 Wall. 700, 726 (1868), 
the relationship between a State and the United States is "indissoluble." While 
Congress was not requlreti to admit a State, once it did so Its act was "final." 
"There was no place for reconsideration, or revocation, except through revolu- 
tion, nr thrcAigh consent of the States." 

A similar. argument was made in Phillips v. Payne, supra. Counsel for the 
plaintiff argued that Congress acted as agent for the American people in accept- 
ing the District of Columbia from the States, and that with the act of acceptance 
the purpose for which the agency was granted was carried out and the authority 
of the agent was exhaused." The Supreme Court avoided passing on the merits 
of this argument. 


u It should bQ fttnphnslzcd that tbe Court, in Cooley, was denlinir solely with the question 
of wbnt power the Stntes could exercise over the sent of the Federal Oovernmont, and 
not with the question of wb«t powers ConurcBH couM de'evoto to n lecrialotlve body of the 
District of Columbia. The latter questloa wua determined in Diatrfct of Columbia v. 
Thompson (7o„ 346 D.S. 100 {1853). 

«CoiinHOl stated : "This act of acceptance Is not an ordinary act of iejrislatlon. It 
miqht, with just as much proprlet.v, have been submitted to any other body of men, 
or to the ludiclal or executive ornneb; Just ns, in the case of the act of cesBlon br Mary- 
iond, autho'-ity to tr.nlte such cession was conferred upon the Members of the House of 
RppreBentatlves sent from that State lo the next Consress; and Just as Concresa finally 
did authorize the President to tnake the selection within certain llmite, and to declare in 
ad-nnee that such territory, so se'icctcd, should ^e deemefi tYie OluWct aewtAvA. 
in this acceptance, acted rather or agents of the f'eoplc, or as a commiaBlon for a partlcujar 
purpose, and not necessarily na a leqlalaflve body, having a general power to accent dis- 
tricts for seats of government, ns often a« they should deem an occtislon to arise for auen 
an act, What they did in this capac'tv. they cannot undo or repeal,, as the Congress 
of the United States, in its ordinary leelslative capacity” (plalDtlff's brief on appeal, pp. 
22-23, Phillipa V. rfly»w,92 D.8. J30 (ISTB))-. 
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It Ib clear that the framers of the CoustltutloD attached fundamental ithpor- 
tance to the establishment of a permanent seat for the National OoTernment 
which was not and could never be under the control of any State. Thus, 
Madison, in Federalist Paper No. 43, stated: 

"The Indispensable necessity of complete authority at the seat of government, 
carries its own evidence with it. It la a power exercised hy every legislature 
of tbe Union, I might say of the world, by virtue of its general supremacy. 
Without it, not only the public authority might be insulted and its proceed- 
ings he interrupted with impunity, but a dependence of the members of the 
general government of the State comprehending the seat of the government, 
for protection In tbe exercise of their duty, might bring on the national coun- 
cils, an imputation of awe or influence, equally dishonorable to the gov- 
ernment and dissatisfactory to the other members of the Confederacy. This 
consideration has the more weight, as tbe gradual accumulation of public 
improvements at the stationary residence of the government, would be both 
tod great a public pledge to be left in tbe hands of a single State, and would 
create so many obstacles to a removal of the government, as still further to 
abridge its necessary independence." 

As Story added In his "Commentaries on the Constitution," section 1218; 

“It never would he safe to leave in possession of any State tbe exclusive 
powers to decide whether the functionaries of the National Government 
should have the moral or physical power to perform their duties." 

To the same effect see 3 Elliot's Debates 432-3 (Madison), 439-41 
(Pendleton). 

In short, the view of the framers oppears to have been that It was indis- 
pensably necessary to tbe Independence and tbe very existence of tbe new 
Federal Government to have a seat of government which was not subject to 
the jurisdiction or control of any State. This view was the direct result of 
the humiliation of the Continental Congress in Philadelphia where, despite 
threats by some 300 mutineerlng soldiers, the Pennsylvania government took 
the position that it would not provide protection and aid until some "actual 
outrages" occurred. Indeed, despite the urgent need for a fixed location for 
the new government, in contrast to the nomadic life which the weak central 
government had had during 1774-80.” Congress rejected numerous offers to 
locate the Capital in any of the major cities on the eastern searoast. In fa^’or 
of establishing the Federal City in a then deserted and swampy location where 
it could become fin exclusively Petleml city, free of control by any State. 

This view of the framers, that establishment of a Federal district as the 
permanent seat of the government, which would be entirely free from control 
by any State, was an "Indlspensabie necessity" to the effective functioning of 
the Federal Government lends strong support to the position that the 
District of Columbia, once crcate<l. could not thereafter be abolished. 

Tbe question was most recently considered in the report of the House Com- 
mittee on the Judiciary, in 1900, on the resolution proposing what has become 
tbe 23d ametidment. Tiie report states : 

"It was suggested that, instead of a constitutional amendment to secure 
voting rights, the District be made eltlier into a separate State or Its land 
retroceded to the State of Maryland. Apart from the serious constitutional 
question which would be Involved In the first part of this argument, any 
attempted divestiture by the Congre.'W of its exclusive authority over the 
District of Columbia by Invocation of its powers to create new States would 
do violence to the basic constitutional principle which was adopted by the 
framers of the Constitution In 1787 when they made provision for carvine out 
the ‘seat of government' from the States and set it aside as a permanent Federal 
district. They considered It Imperative that the seat of Government be 
removed from possible control by any Stole and the Constiutlon In article I, 
section 8, clause 17, specifically directs that the seat of government remain 
under the exclusive legislative power of the Congress, This .same reasoning 
applies to the argument that the land on which tbe District is now located be 
retroceded to the State of Maryland" (H. Kept. 1098, 80th Cong., 2d sess. pp. 
^). 


** During these 8 years the Contlnentnl ConKreue moved 10 Umcfl and met In 8 dl/Tercnt 
cities and towna : Pliltadclpbia, BnlUoiore, Lancaster, York, Princeton, AnnapoUa, Trenton, 
New York. 
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0. The size of the District contemplated for the seat of the government 

H.R. BB64 would retain, under exclusive Federal Jurisdiction, a small Fed- 
eral enclave comprised primarily of parks and Federal buildings. Such a 
small enclave clearly does not meet the concept of the "permanent Seat of 
government'’ which the framers held. Rather, they contemplated a Federal 
city, of substantial population and area, Which would be the capl&al and a 
showplace of the new Nation. 

The initial proposal made at the Continental Congress was that a Federal 
district be established no leas than 3 miles square and no more than 6 miles 
square over which Congress would exercise exclusive Jurisdiction (XXV Journals 
of the Continental Congress 603 (Sept. 22, 1783) . Further consideration led to the 
designation in the Constitution of 10 miles square as the maximum area for the 
seat of government, and to the acceptance by the Congress of the cession 
of an area 10 miles square.” 

As Major L’Bnfant pointed out In a letter to President Washington, the 
creation of a Federal city represented a unique opportunity to erect a completely 
planned capital which would grow with the Nation and symbolize its aspirations : 

“No nation ever before had the opportunity offered them of deliberately decid- 
ing upon the spot where their Capital City should be fixed, or of considering 
every necessary convSideration in the choice of situation ; and although the means 
now within the power of the country are not such as to pursue the design to 
any great extent, It will be obvious that the plan should be drawn on such a 
scale as to leave room for that aggrandizement and embellishment which the 
increase of the wealth of the Nation will permit it to pursue to any period, how- 
ever remote." (September 11, 1789. copy In th^’Enfant-DIggs-Morgan papers, 
Library of Congress, reprinted in Caemmerer. Life of Pierre Cbarles L'Enfant 
(Washington, D.O., 1900),) 

The plan for the city, executed by L'Enfant and submitted by President 
Washington to Congress on December 13, 1791, was at that time the most com- 
prehensive plan ever designed for a city ; 

"[Tjhe whole city was planned with a view to the reciprocal relations that 
should be maintained among public buildings. Vistas and axes ; sites for monu- 
ments and museums, parks and pleasure gardens ; fountains and canals — In a 
word, all that goes to make a city a magnificent and consistent work of art were 
regarded as essential." Caemmerer, Washington, The National Capital 25 
(1932) {a.Doc.No.332,7l8tCong..3dses8. (1931). 

The "seat of government" contemplated by the framers Included extensive 
residential areas. One of the reasons for establishing the Federal City was 
evidently the inconvenience suffered by the Continental Congress as a conse- 
quence of the lack of adequate accommodations in some of the towns where they 
met” L'Enfant's plan, as originally drawn, was designed for a city of 800, CKX), 
the size of Paris at the time.” L'Enfant had worked out a plan for establishing 
small pockets of residential areas at various points in the city which would, os 
be put it, provide roots from which a population would spread out and extend 
toward the center of the city.” 

In 1800, the District's population was approximately 15,000 and it was assumed 
by Madison, Jefferson, Monroe, and others that the District would continue to 
have a sizable and increasing population. A like assumption clearly underlies 
Madison’s statement. 12 years earlier. In the Federalist, No. 48, which stresses 
the interests of the ’‘inhabitants" of the Federal City : 

“• • • as the State will no doubt provide in the compact for the rights, and 
the consent of the citizens inhabiting it as the Inhabitants will find suQlcient 
inducements of iutercat to become willing parties to the cession ; os they will 


»7be 2.6 square miles which B.R. 6564 would retain as the District coastttuting the 
seat of government for a nation of nearly 200 million people contrasts markedly with the 
Initial propoHnl of an area of from 0 to 30 aeunre mtlea, revised to 100 square miles, for 
a nation which then bad less than 4 million persons. 

“ See e.g., letter from Samuel Huntington to the Oovernor of Connecticut, Oct. 22, 1788 ; 
'"The appointment of the only place for their residence nt or near Trenton did not give 
_ xit ■prestTii ncco'mTnodn^Sw&'s St iwmKi iiTOftTisiTv to Kvr 
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some other place for their session the ensuing winter. • • •" {Massnehnsetts Historical 
Society, Collections, seventh scr. Ill, 447, reprinted In VII Letter of Members of the 
Continental Congress 34i>-346 (cd. Burnett, 1034.) 

“Caemmerer, Washington, The Notional Capital 20 (1982) (S. Doc. No. 332, Tlst Cong., 
2d seas. {1081)). . , . 

“Letter of L'Enfant, May 30. 1800, to the Commissioners of Washington, reprinted lu 
44-46 Records, Columbia Historical Society (10^-43) p. 103. 
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haTe had their voice in the election of the Government which is to exercise an* 
thoritf over them; as a municipal legislature lor local purposes, derived from 
their own suffrages, will of coarse be allowed them ; and as the anthorl^ of the 
legislature of the State and of the inhabitants of the ceded part of It, to concur 
in the cession, will be derived from the whole people of the State, in their adop> 
tlon of the constitution, every imaginable objection seems to be obviated.” 

Similarly President Monroe In his message to Congress of November 16, 181b, 
directed Congress’ attention to the problems of governing the residents of the 
District : 

“The situation of this District, it is thought, re^juires the attention of Cc uf^ess, 
By the Constitution, the power of legislation Is exclusively vested in the Con- 
gress of the United States. In the exercise of this power, In which the people 
have no participation, Congress legislates in all cases directly on the local con- 
cerns of the District. As this is a departure, for a special purpose, from the 
general principles of our system, It may merit consideration, whether an 
arrangement better adapted to the principles of our Government, and to the 
particular interests of the people, may not be devised, which will neither infringe 
the Ooustitution, nor affect the object which the provision in question was 
intended to secure. 

“The growing population already considerable ” and the increasing business 
of the District, which it is believed already interferes with the deliberations of 
Congress on great national concerns, furnish additional motives for recom- 
mending this subject for your consideration” (33 Annals of Congress 13 (1818) ). 
Monroe had taken a prominent part In tbe Virginia ratiilcation convention and, 
therefore, bis statement furnishes additional evidence that the framers contam* 
plated a considerable population in the Federal City which ^uld grow a» the 
Federal Government grew. Reduction of the District to small strip of territory 
occupied almost wholly by Federal buildings is thus clearly inconsistent with 
tbe concept of the Federal City held by tbe framers. 

The inadequacy, of the small area proposed to be retained by H.R. 5564, to meet 
tbe objectives of the framers and the inherent needs of our F^eral system, is ap- 
parent. Thus, if H.R. 5564 were adopted, the Members of Congress, the heads 
of executive departments, and the employees of the legislative and executive 
branches, would have no alternative but to feside In the States of Maryland or 
Virginia. They would be dependent omone or the other State for the means of 
transportation to and from their Federal ofllces. Dven transportation between 
Federal offices would probably be controlled by Maryland, since separate taxicab 
and bus service for the new Dlstrict*of -Columbia would probably not be physi- 
cally or economically feasible. All the foreign embassies would be located in 
Moryland, dependent on it for police protection, and subject to its zoning and 
other requirements. Inde^, even tbe present route of the inauguration parade 
and parades for foreign dignitaries would lie in Maryland ; such parades, if 
held on the most direct route between the Capitol and tbe White House, would 
presumably require a license from Maryland authorities, and be dependent on 
Maryland for necessary police protection. The total Inconsistency is evident 
between such a situation and tbe intention of tbe framers as reflected in the 
materials referred to above. 

in. THE SSO AMENDMENT 

The argument that a Federal district constituting tbe seat of government is 
a permanent part of our constitutional system Is substantially strengthened hy 
the adoption of the 23d amendment. Tbe 23d amendment to tbe Constitution, 
proposed by Congress Juno 10, 1660, and ratified April 3, 1961, provides; 

“SiviMON 1. The District conatituUng the seat of government of the United 
States shall appoint in such manner os tbe Congress may direct; 

“A number of electors of President and Vice President equal to the whole 
number of Senators and Representatives In Congress to which the District would 
be entitled if it were a State, but in no event more than the least populous State ; 
they shall be In addition to those appointed by tbe State, bot they shall be con- 
sidered, for the purposes of the election of President and Vice President, to be 
electors appointed by a State ; and they shall meet In the District and perform 
such duties as provided by the i2th article of amendment. 


”It was then approximately 30,000. 
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“Seo. 2. The Congrwa shall have power to euforcje this article by appropriate 
legtslatioiL'’ ** 

By its terms, this amendmeat presupposes the contipuiog existence of a "Dis- 
trict constituting the sent of government of the United States," having a popula- 
tion sufficient to entitle it to at least three electors. 

The ^ndamental inconsistency between H.R, 6594 and the 23d amendment 
can be shown in several ways. 

1. The 23d amendment provides that the District constituting the scat of 
government shall appoint a certain number of presidential electors. At preset 
the District of Columbia ia entitled to three electors, the same number as the 
least populous state. If H.R. 5594 were enacted, the District would still be en- 
titled to appoint three electors, since that number ia the minimum to which any 
State is entitled, regardless of population.** 

Three results appear to be possible, each of which produces an absurdity. 
First, the electors could be chosen, os Public Law 87-380 provides, by vote of the 
qualifled residents of the geographic area designated in H.R. 55W as retained by 
th^ United States. This would give to a handful of residents the same voting 
power, in a presidential election, as each of six States, a result which neither 
the Congress which proposed the 23d amendment nor the States which ratified it 
can possibly have intended. <See point 2, infra.) Second, Congress could 
provide some alternative means of appointing the electors. For example, they 
might be designated by the Incumbent President, or the Speaker of the House of 
Representatives or by majority vote of one or both Houses of Congress. In 
effect, this would place three electoral votes at the disposition of whichever 
T>oUtlcal party happened to be in power In Congress prior to a presidential elec- 
tion. It would bo hard to imagine a result piore opposed to our basic political 
traditions. And such a result would be Inconsistent with the stated purpose 
of the amendment, which wa.s, in the words of tbe House report, "To provide 
the citizens of the District of Columbia with appropriate rights of voting in 
national elections for President and Vice President of the United Statea." 
House Report B6th Congress, 2d sessioQ, page 1. (See point 4, infra.) Third, 
Congress could fall to provide any means of appointing the three electors, thus 
causing the 23d amendment to become a dead letter before it was ever used. 
This would do violence to the terms of the amendment That amendment does not 
leave it up to Congress to determine whether or not the District of Columbia shall 
cast three electoral votes in a particular presidential election. It contains a clear 
direction that tbe District "shall appoint" the appropriate number of electors, 
and gives Congress discretion only as to the mechanics by which the appointment 
U made. 

"It cannot be presumed, that any clause in tbe Constitution is Intended to be 
without effect." Marhury v. MadUon, 1 Craneb 1037, 174 (1803). Hence, it can 
well be argued that the Constitution does not permit Congress to take action 
which would reduce the 23d amendment to an absurdity. 

2. Adoption of the 23d amendment whs premised on tbe factual assumption 
that the District of Columbia bad, and would continue to have, a population 
comparable in size to that of many States. Thus, the report of the House 
Judiciary Committee on tbe resolution proposing the amendment states, under 
the heading "Purpose," — 

"The District of Oolumbia, with more than 800,000 people, has a greater number 
of persons than the population of each of 13 of our States. District citizens have 
all the obligations of citizenship, including the payment of Federal taxes, of local 
taxes, and service In our Armed Forces. They have fought and died in every 


CoDgresa baa provided by statute for the Section, la the District of Columbia, of orcal' 
deotial and vice prealdential electors. Public I^w 87-380. 75 Stat. 817 (Oct. 4, lUOl). 
District of Columbia Code sections 1-1101 et seq. dliia law providee that any citlaen 
of the United States, 21 scare old (other than convicted felons and mental laCompetentB), 
who has resided In the District continuously for 1 year and who does not eJalm votiDg 
residence or the right to vote in any State or territory, ia qualified to vote for presidential 
and vice presidential electors (sec. 1-1102). It prescribes in detail tbe procedure for 

roffUtrHCj.nn , nnrnj.nn tl.nn ijf C0.ad(<iate«> VOtUlg., counting VOtCB, reCOunt^ BtC. (SeC*. l-llOt 

tbroiiffh 1-1114). , ^ „ , . ,.u 

*The 23d amendment gives the District of Columbia a number of electors ‘‘equal to the 
whole number of Seoators and BepreseatatWes la CongresB to which the District of Colum- 
bia would be entitled If It were a State," not to exceed that of tbe least populous State. 
Article I, section 2 of tbe Constitution provldefl that "each State shall have at least one 
Representutive.'’ Article I, section 3 provides for "two Senators from each State. ^ch 
State Is therefore entitled to three presidential electors, regardless of its population. 
Hence tbe District of Columbia, If It were a State, would be entitled to three presidential 
electors, regardless of Us population. 
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U.S. war aince the District was founded. Yet, they cannot now v^ote in national 
elections because the Constitution has restricted that privilege to citizens who 
reside in States. The resultant constitutional anomaly of imposing all the 
obligations of citizenship without the mc^t fundamental of its privileges, will 
bo removed by this proposed conatitational amendment” (H. Kept. 1698, SStb 
Cong., 2d sesa., p. 2).” 

Similarly, in the Senate, Senator Keating, in proposing the resolution, em> 
pbasized that “the population of the District of Columbia exceeds the popula- 
tion of 12 States.” 106 Congressional Record 1769.“ 

The popnlation of the District of Columbia and its bearing on the number of 
electoral votes to which the District should be entitled was discussed at length 
in the House. As i>assed by the Senate, the resolution (S.J. Bes. 39) bad pro- 
vided that the District should have the same number of electoral votes which it 
would have if it were a State. As reported by the House Judiicary Committee, 
it also provided that the number of votes should not exceed that of the least 
populous State (H. Rept. 1698, supra). This limitation was supported, in 
part, because of questions raised as to how many residents of the District 
might currently be voting by obsentee ballots in the States from which they came. 
106 Congressional Record 12561 (Congressmen Wbitener, Mason), It was op- 
posed as unfair in that it gave the District a lower vote than that to which Its 
population would entitle it 106 Oongreslonal Record 12563 (Congressman Lind- 
say). Detailed discussion was had of the number of electoral votes which the 
District would have on the basis of Its then current population. 106 Congres- 
sional Record 12562 (Congressman Cromer). In short, the size of the popula- 
tion of the District of Columbia was a primary consideration to Congress both 
in deciding whether the amendment should be proposed, and in working ont 
the detailed provisions of the amendment. 

It Is Inconceivable that Congress would have proposed, or the States would 
have ratified, a constitutional amendment which would confer three electoral 
votes on a District of Columbia which has a population of 75 families or which 
had no population at alL It Is equally inconceivable that Congress would have 
set in motion the cumbersome and arduous process of constitutional amendment, 
on a factual assumption which it anticipated might be utterly destroyed 3 years 
later. 

S. Congress does not lightly Invoke the process of constitutional amendment. 
Accordingly, when the resolution proposing the 23d amendment was under con- 
slderation, Congress considered carefully the availability of any alternative 
means of achieving its objective of giving the residents of Washington, D.C. an 
equitable voice in the election of the President and Vice President. The legisla- 
tive history shows clearly thnt Congress eonsidered the feasibility and legality 
of legislation either admitting the District of Columblo as a new State, or retro- 
ceeding It to Maryland. Both alternatives were explicitly consfdei'ed and re- 
jected In tbc report of the House Committee on the Judiciary, quoted supra 
p. On the floor of the House. Congressman Meoder urged that further con- 
sideration be given to retToce6.sion ns an nlternntlve to constitutional amend- 
ment 308 Cougressionnl Record 10250, 10260. Congressman Matthews replied: 

“As the gentleman may know. I am a member of the rouch-crlticlzed District 
of Columbia Committee. When we have hearlng.s about home rule w’e always 
bring up the idea : Why do we not retrocede part of the District to Maryland, 
contracting the Federnl City? The gentleman I am sure will be interested to 
know that we could find no enthusiasm whatsoever for that point of vi6w. I 
do want the gentleman to know, however, that the point of view has been thor- 
oughly explored by the District Oommittee." 106 Cong. Rec. 12560. 

Thus It appears reasonable to construe the oction of thnt Congress In propos- 
ing, and the States in ratifying, the 2.^1 amendment ns a considered choice 
among three alternative means of affording electoral votes to the residents of 
the District of Columbia : (1) separate Rtntehood, (2) retrocession to Maryland, 
and (3) the grant of electoral vote.*? to the District of Columbia. Coneress and 
the States embodied this choice in the form of a constitutional amendment. 
Hence it is areuable that the choice ran now l>e reconsidered only by means 
of another constitutional amendment. 


To the Rfimc pffpct, Bee H. Pent, 1770, flOth Cong.. 2<1 f«b., p. 2; lOfl Cnnir»‘pn8lonttl 
Record 12.55^, 12.’^5S, The populntlon Ogure quoted above waa an eetlmate, given prior 
to the nvaJinblllty of the lOflO censuH data. 

“There Is no Senate committee report: In the Senate the nrovlaton relating to electoral 
votes for the District of Columbia was added to B.J. Res. SO by amendment from the floor, 
106 Congressional Record 1767, 1764. 
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4. The smeBdmKit to tho resideatti of tho District of Oolumbla, do 
sucht the coQitltuttonal right to choose three electors.” Rotrococoioa would take 
awa; that right, and auhitltufce a right to partlctpats In Mar^laad’s choloo of 
the electors to which It li entitled. U the residents of Washington were denied 
the right to vote at the 1864 election, on the ground that tho^ had not been 
reeidentB ot Maryland for 1 year (Maryland constitution, art I, asc. 1) they 
would be effectively deprived of any voice in that election. If they were allowed 
to vote in Maryland, but Maryland's electoral votes were not inorc&eed to cor^ 
respODd to its increase in population, then both the reeldento of Washington and 
the other reitdenti of Maryland would have had thoir eloctoral votoa dilute. 
In any event, the right of the 764,00 residents of the District, after retrocession, 
to cast their votes for electora as part of a State of 6,600,(100, would not be the 
same as their right, speciScfilly granted by tho 23d amendment to cost thoir vote 
separately for 5 electors. 

In view of Uiese inconsistencies, a peteuaslve argument can be made that the 
adoption of the 2^ amendment has given permanent constitutional ctntua to the 
existence of a federally owned ‘‘District conatltuting the seat of government of 
tbe United States,” having o substantial area and population. This is not to 
imply that the existing boundaries of the District of Columbia are Immutable 
or that Congress could not move the seat of government to a different location, 
and there establish a new district which would bo, or would be exp&ited to 
become, comparable in else and population to tho present one. It auggeete only 
that the basic concept of a Federal district, at the seat of government, comprii^ 
ing fin area substantially larger than that occupied by the Federal buildings, 
having a population eomparoble In slso to that of a State, and entitled to cast 
three or more votes for preiidentlai oloctorii,. can be oaid to have bten adopted 
by the 26d amendment ae a part of our Constitution, oo that a conotltutlooal 
amendment repealing the 26d amendment would be required to abolish t^t 
dlotriet. 

IV. TKB nrru aubndmsnt 

Two arguments can alco be urged ogalnst H.R. 6B64 bauod on the guaranty of ' 
due process made by the 6fth amendment. 

The flrit ariiei by reason of the effect of H.R. 6[;64 on tbe electoral votes pro* 
vlded by the 28d amendment. In Baker v. Corr, 800, U.3. 186. 287>^08 (1082) 
tho Supreme Court Indicated that a State's apportionment of votes which effects 
‘'a gross disproportion of repreeentotlon to voting population” would violate the 
equal protection of the laws, guaranteed by the 14th omendment. Beo also 
Comittion v. I^ightfoot, m U.B. 830 (1000) ; Gray v. Bandore, 872 U.S. 866 (1068). 
While the flfth amendment does not expressly prohibit tho denial the equal 
protection of the laws, discrimination by the United States "may be oo unjnstl* 
liable os to violate duo urocow” Bolling v. Bharpe, 847 U.B. 4DT, 400 (1864). 
Hence it is at least arguable that the prlnclplee of Baker v, Oarr and oubsequent 
decisions of State and lower Federal courts applying it are appUcablo to the appo^ 
tlonment of votes by Congress. 

In effect, H.R. M64 would result in a redi&triottnq so ae to create a District 
of Columbia having at most a few hundred rosldente, with 8 electoral votes, as 
compared with Hawaii (pop. 682,772) or Delaware (pop. 466,202), also bavlng 
8 electoral votes. The dfsparlty in voting strength would be more than l.OCO 
to 1. Accepting the fact that some dieparity in voting strength Is inherent In 
the electoral college ayatom oetnbUohod by article 11 and the 12tb amendment, 
eee Gray v. Bandore, 872 U.S. SOS, 376-878, a disparity of this magcltude would 
bo impossible to justify on any rational bioia. The Irrcgulor conSguratloo of 
the rotalned area could be urged as a further footer obowing unreasonable and 
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arbitrary action in violation of the due process clause. Compare Qomillion v. 
lAgMfoot, aupra.** 

It might be urged that these objections would be eliminated if Congress made 
no proWslon for appointing the three electors from the District of Columbia 
or provided for their appointment on a basis wbicb did not purport to represent 
the I'esidents of the District of Columbia. An answer to either suggestion ma^ 
be found, however, in the fact that the 23d amendment appears to be a direction 
that the District of Columbia “shall appoint” 3 electors, and the further fact 
that the express intention of Congress, in proposing the amendment, was “to 
provide the diizen^ of the District of Columbia with appropriate rights of voting 
in national elections for President and Vice President of the United States” (H. 
Kept 1098, supra, p. 1). r^mphasls added.j 

llie second question under the fifth amendment arises by reason of the fact 
tbat H.R. 5564 makes no provision for obtaining the consent of a majority of the 
residents of the District of Columbia to the proposed retrocession. In this respect 
It is in contrast to the 1846 act of retrocession to Virginia, section 4 of which 
expressly provided, “Tbat this act shall not be in force until after the assent 
of tbe people of the county and town of Alexandria shall be given to It,” and 
set forth detailed procedures for a vote on the issue of retrocession, 

There would appear to be a serious question whether the residents of tbe 
District can, consistently with due process of law, be required, against tbeir 
will, to become citlsens of Maryland, and subject to its existing constitution and 
laws, in whose making they bad no part. Citlzensblp In a Stote is normally a 
voluntary matter. It would seem entirely foreign to our constitutional svstpm 
to transfer a substantial population from one political sovereignty to another 
without their consent It may not be a sufficient answer to say that residents 
of the District, and businesses chartered there, are free to remove elsewhere if 
they prefer not to be citizens of Maryland: this freedom may be Illusory in tbe 
case of individuals with property, associations, and roots in tbe District and 
businesses with investments, established customers, and good will In the District. 

V. CONCtUaiON 

Tbe foregoing discussion establishes. It is believed, tbat tbe constitutionality 
of H.H. 5564 is subject to serious question. A persuasive argument can be made 
that article I, section 8. clause 17, of the Constitution established, as a TCrma> 
nent part of our constitutional system, a Federal district constituting the seat 
of the government, having a substantial area and population. The merits of this 
argument have never been directly passed on by tbe Supreme Court; dicta lend 
it some support. Adoption of the 23d amendment baa greatly strengthened the 
argument Tbe effect of the 2Sd amendment In this respect bas not been passed 
on by any court. Flaally, H.R. 5564 may be open to objections based on tbe 
fifth amendment. 

This memorandum does not express an opinion on these questions, or seek to 
predict the outcome of a judicial test of them. Its purpose is simply to point 
out that the constitutional questions presented nr^substantial, that the uncer> 
talntles which they create could probably not be resolved without several years 
of litigation, and that these uncertaintainties could a^ect not only tbe validity 
of the proposed retrocession and of governmental actions affecting tbe retro* 
ceded area, but also tbe electoral system of Maryland and tbe outcome of a 
presidential election. 

Mr. Whitener. We will next hear from the Honorable Elmer 
Staa+s, Deputy Director of the Bureau of the Budget, who ie with us. 
Mr. StaAts, we are glad to hear from you at this time. I am sorry 
that we have kept you so long this morning. _ We do appreciate you 
and your colleagues for being here with us this morning. If you do 
not mind, will you identify them for the record. We will appreciate 
that. 


«ln OomilUon, the Court referred to the new boundartea of Tuffcegee as forming an 
"uncouth 28-Hlilod figure.” The Dlatrlct of Columbia, as it would exiat If H.R. 5664 were 
enacted, could be deecrlb^ as SO-stded figure. 
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Legislative Attorney, American Law Division 
Congressional Research Service 

Before 

Committee on Homeland Security and Governmental Affairs 
United States Senate 
September 15, 2014 


on 


S.132, the New Columbia Admissions Act 


Chairman Carper, Ranking Member Coburn, and members of the Committee: 

My name Is Ken Thomas. I am a Legislative Attorney with the American Law Division of the 
Congressional Research Service at the Library of Congress. I would like to thank you for inviting me to 
testify today regarding the Committee’s consideration of S. 1 32, the New Columbia Admissions Act. My 
testimony today will be directed to the issue of whether Congress has the constitutional authority to 
implement S. 132, which would create a state called New Columbia out of a portion of the land that 
currently constitutes the District of Columbia. 1 will not be addressing whether the creation of this new 
state is consistent with historical traditions regarding the creation of new states, nor will I be addressing 
what policy considerations Congress might wish to evaluate in examining this proposal. 

Residents of the District of Columbia have never had more than limited representation In Congress.' 
Over the years, however, various approaches have been suggested to provide representation to these 


‘ The District has never had any direcliy elected representation in the Senate, and has been represented by a nonvoting Delegate 
(continued,.,) 
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residents in the House and the Senate. For instance, an effort was made over thirty years ago to amend the 
Constitution for that purpose. In 1978, H.J. Res. 554 was approved by two-thirds of both the House and 
the Senate, and was sent to the states. The text of the proposed constitutional amendment provided, in 
part, that “[f]or purposes of representation in the Congress, election of the President and Vice President, 
and Article V of this Constitution, the District constituting the seat of government of the United States 
shall be treated as though it were a State. The Amendment was ratified by sixteen states, but expired in 
1985 without winning the support of the requisite thirty-eight states.^ 

Since the expiration of this proposed Amendment, a variety of other proposals have been made to give the 
District of Columbia representation in the full House. In general, these proposals would avoid the more 
procedurally difficult route of amending the Constitution, but would be implemented by statute. Thus, for 
instance, bills have been introduced and considered which would have (I) granted the Delegate for the 
District of Columbia the authority to vote in the House of Representatives; (2) retroceded a portion of the 
District to the Stale of Maryland; or (3) allowed District residents to vote in Maryland for their 
representatives to the Senate and House. Efforts to pass these bills have been unsuccessful, with some 
arguing that these approaches raise constitutional and/or policy concerns.'* 

S. 132 would provide for an alternative option, which is to designate that the populated portions ofthe 
District of Columbia be admitted to the Union as a new state. This proposal raises a variety of novel 
constitutional issues. The primary concern that has been expressed regarding the creation of a “State of 
New Columbia” out ofthe existing capital is that it is inconsistent with the unique status ofthe District. 
The District of Columbia was established under the District and Federal Enclaves Clause^ of the 
Constitution, the relevant portion of which authorizes Congress to establish a location for a federal seat of 
government that is under Congress’s exclusive legislative jurisdiction. By creating a city to house the 
federal government, the Founding Fathers appear to have intentionally created an exception to the 
Constitution’s structure for representative government. Because representation in Congress is limited to 
states, citizens of the District of Columbia are not currently represented in the Senate or the House. Thus, 
concerns about this lack of representation have been a topic of debate almost since the establishment of 
the District, 

The question of whether Congress has the authority to admit the State of New Columbia under S. 132 
implicates a number of constitutional provisions. In particular, a coun evaluating the constitutionality of 
S. 132 might consider the Admissions Clause,^ the District and Federal Enclaves Clause, and the Twenty- 
Third Amendment.^ In analyzing these constitutional provisions, it is important to remember that the 
Constitution is made up of both congressional authorities and limitations on those authorities. So, perhaps 
the first provision that a court would consider in evaluating this proposal is the Admissions Clau.se, which 
provides Congress the authority to admit new slates to the Union. 


(...continued) 

in the Hou.se orReprcsentative.s for only a .short ponion of its over 200-year existence. See CRS Report RL33830. Dislrici of 
i 'otumbia i 'osing Repfeseniation in Congress: An Analysis of Legislative Proposals, by Eugene Boyd, 

' See Kenneth Thomas, l .arry Eig. CONSTlTimON OF THE UNITED STATES OF AMFRIC a; Analysis AND Interprlt.ation 5i (2012 
ed.). 

(d. 

See CRS Report RL33830, supra note 1 ; CRS Report RL33824, The Constitutionality of Awarding the Delegate for the District 
of Columbia a Vote in the House of Representatives or the Committee of the Whole, by Kenneth R, Thomas, 

^ U.S. Const, Art. I, j) 8. ci. 17. 

Hi. S- Const. Art. IV, § 3, ci. 1, 

’U.S. Const. Amend, XXIII. 
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The Admissions Clause 

The Admissions Clause provides that; 

New Slates may be admitted by the Congress into this Union; but no new State shall be formed or 
erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two 
or more States, or Parts of States, without the Consent of the Legislatures of the States concerned 
as well as of the Congress. 

The power of Congress over the statehood admission process appears to be committed to Congress's 
discretion. There have been no significant challenges to the constitutionality of Congress having granted 
statehood, and the Supreme Court has provided in dicta that decisions regarding the territorial 
composition of a state are not generally reviewablc by the judiciary.^ The Admissions Clause does not 
specify the procedure by which statehood is to be granted, and in fact, the methods by which Congress 
has chosen to admit states have varied dramatically.’ The only significant prerequisite for admission of a 
state appears to be that a state may be admitted only after the adoption of a state constitution, thus 
ensuring compliance with the Constitution’s requirement that the United States “guarantee to every State 
in this Union a Republican Form of Government.”'® Further, the one explicit textual limitation in the 
Constitution to admission of a state - that no new state be formed or erected within the jurisdiction of any 
other state“ - does not appear to be relevant here. 

The Admissions Clause also contains a procedural requirement that, if a new state is to be made up of 
“Parts of States,” the state whose land is being used must consent to such admission. As this requirement 
only applies to “Part of States,” it would, at first glance, also not appear applicable here, as the area that 
would form the State of New Columbia would come from the federal government, not a state. An 
argument has been made, however, that Maryland ceded the lands making up the District of Columbia to 
the federal government with the understanding that the land would only be used for the creation of such a 
District.'^ Thus, the argument continues, in the event that the ceded land is not used for such purpose, 
Maryland maintains a reversionary interest by which it could claim the land. Under this theory, 
Maryland’s permission must be sought and obtained before the State of New Columbia could be declared. 

On its face, there would appear to be no constitutional bar to Maryland passing a law that transferred any 
remaining reversionary interest in the District of Columbia. On the other hand, it is not clear that any 
such reversionary interest exists.'^ After initial legislation determining where such land was to be situated 


* Phillips V, Payne. 92 U.S, 130, 1.12 (1875) (“In cases involving the action of the political departments of the government, the 
Judiciary is bound by such action."). 

See Peter B. Sheridan. Brief History of Statehood Admission Process (April 2, 1985) (Congressional Research Service 
memorandum), reprinted in 131 Cong. Rec. S4441 {daily ed. April 15. 1985). Although the Admissions Clause docs not define 
the procedure by which a territory becomes a state, the iKsual procedure for admission is: ( 1 ) the people of the territory through 
their territorial legislature petition Congress; (2) Congress passes an “enabling ad” that, w-hen signed by the President, authorizes 
the territory to frame a constitution; (3) the territory passes a constitution; and (4) Congress passes an act of admission approved 
by the President. Some states, however, have followed different procedures. Under the alternative “Tennessee Plan.” territories 
draft a constitution and elect “Senators” and “Representatives” without any authorization from Congress. Statehood is then 
affirmed by congressional vote. 

U.S. Con.st. Art. IV. § 4. 

U.S. Const. Art IV. ?i 3. cl, 1. 

Office of Legal Po!ic\'. U.S. Dep't of Justice, Report to the Attorney General on the Question of Statehood for the Di.strict of 
Colunihia (hereinafter CLP Report) (available at https://ww'w.ncjrs.gov/pdtt'ilesl/Digiti7.ation./l 15093NCJRS,pdO. 

See Peter Ravcn-ilanscn, The Constitutionality of D.C. Statehood, 60 Geo. Wash. L. Rev. 160, 180-83 (1991). 
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was passed by Maryland and the United States,*^ Maryland passed a statute ceding the specific lands in 
question. The language of that cession does not appear to contemplate a reversionary interest: 

That a!! that part of the said territory, called Columbia, which lies within the limits of this state, 
shall be and the same is hereby acknowledged to be forever ceded and relinquished to the congress 
and government of the United Slates, in full and absolute right, and exclusive jurisdiction, as well 
of soil as of persons residing, or to reside, thereon, pursuant to the tenor and effect of the eighth 
section of the first article of the constitution of the government of the United States.'^ 

Property law in Maryland, which would appear to be the controlling law' used to evaluate a real property 
transfer in the state, does not favor implied reversionary interests. "Conditions subsequent [are] not 
favored in the law, because the breach of such a condition causes a forfeiture and the law is averse to 
forfeitures.”’^' Thus, the Maryland Court of Appeals has gone to “great lengths” to avoid finding that a 
property transfer implies a condition subsequent which would result in forfeiture.'^ To avoid this, the 
court insists on “words indicating an intent that the grant is to be void if the condition is not carried out.”'* 
Thus, the language of the statute transferring Maryland’s land to the federal government for the creation 
of the District of Columbia would appear to be insufficient to indicate an intent to maintain a reversionary 
interest. 

One might argue, however, that the language of the Maryland statute, which makes the transfer of land 
“pursuant to the tenor and effect of the eighth section of the first article of the constitution of the 
government of the United States,” suggests that the transfer was made for the limited purpose of creating 
the District of Columbia under the District and Federal Enclaves Clause (found in section 8 of Article I). 
However, to the extent that the District and Federal Enclaves Clause, as discussed below, gives Congress 
the authority to both receive lands for the District of Columbia and subsequently dispose of them, the fact 
that the land grant was made pursuant to that Clause would appear to contemplate this possible result. 
Thus, the ultimate question as to w'hat limits on congressional power exist regarding the land in question 
would appear to be determined by the District and Federal Enclaves Clause. 

The District and Federal Enclaves Clause 

The District and Federal Enclaves Clause. Article 1. Section 8, Cl. 17 of the United States Constitution, 
provides that: 

"[Congress shall have power . . .] [t]o exercise exclusive Legislation in all Case.? whatsoever, over 
such District (not exceeding ten Miles square) as may, by Cession of particular States, and the 
Acceptance of Congress, become the Seat of Government of the United States, and to exercise like 
Authority over a!! Places purchased by the Consent of the Legislature of the State in which the 
Same .shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful 
Buildings, 


In 1788. the General Assembly of Maryland authorized its representatives in Congress “to cede to the congress of the United 
State.s, any district in this state, not exceeding ten mile.s .square, which the congress may fix upon and accept for the seat of 
government oi’ihe United States,” An .Act to Cede to Congress a District of Ten Miles Square in This State for the Seal of 
Government of the United Slates, 2 Killy Law.sofMd., ch. 46 (1788). In 1790, Congress accepted Maiydand's offer of cession 
with only a general indication of the land to be accepted. An Act for Establishing the Temporary and Permanent Seat of the 
Government of the United States, 1 Stat. 130 (1790). See Adams v. Clinton, 90 F. Supp. 2d 35, 57*58 (D.D.C. 2000). 

2 Kilty l.aws of. Maryland 1791. ch. 45 (1800) as quoted in Adams v. Clinton, 90 F. Supp. 2d at 58, 

Gray V, Harriet Uane Home for Invalid Children. 64 A.2d 102, 108 (Md. 1949). 

‘Ud. 

‘Md. 
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The District and Federal Enclaves Clause establishes the procedure for the creation of a federal seat of 
government, as well as other federal enclaves within the United States that are suitable for military bases 
or other government facilities. The District and Federal Enclaves Clause also provides that Congress has 
“exclusive legislation in all Cases whatsoever” over these lands. Based on this language, courts have 
found that Congress has “plenary” or the blended powers of both a local and national legislature over 
these places.'^ Because of this plenary power, some ordinary constitutional restrictions do not operate. 

For instance, when creating local courts of local jurisdiction in the District, Congress acts pursuant to its 
legislative powers under the District and Enclaves Clause, so it does not need to create courts that comply 
with Anicle 111 court requirements.'® 

One concern that has been raised about statehood for the District of Columbia is whether Congress has 
the authority under the District and Federal Enclaves Clause to dispose of a significant part of the District. 
Under this argument, there is a minimum size for the District of Columbia that Congress is required to 
maintain in order to fulfill the purpose for the creation of the District. Further, the argument goes, once 
Congress has determined the necessary amount of land required and has accepted those ceded lands from 
the states, it cannot dispose of any of those lands, regardless of whether there is a continued need for 
them. Under this argument, the borders of the District of Columbia are irrevocably fixed once the seat of 
government has been established.’’ 

U should be noted, however, that the District and Federal Enclaves Clause has no textual limitation that 
prevents Congress from reducing the amount of land associated with either the District of Columbia or 
with other federal enclaves. Further, there is no case law suggesting that such limitation exists, despite the 
fact that the borders of the District have been reduced since the land was ceded to the federal government. 
The only explicit limitation provided in the Clause is that Congress shall not establish a district larger 
than ten miles square, and the existence of this upper limit suggests that no specific lower limit exists. The 
flexibility provided to Congress to choose not only the location, but also the size of such district, suggests 
that the Founding Fathers intended to leave the determination of the appropriate size and place of the 
District to Congress. 

There is also some indication that the Founding Fathers anticipated the need for the District of Columbia 
to vary in size or location after its formation. In the Constitutional Convention, Charles Pinckney of South 
Carolina suggested that the Committee on Detail report out language authorizing Congress “to fix and 
permanently establish the seat of Government of the [United States]. Although part of his proposal was 
eventually incorporated into what became the District Clause, the word “permanently” was dropped in 
committee.^'^ This suggests that the Founding Fathers intended for Congress to be left with the flexibility 
to move the capital to another location if events required such.^*' 

In practice, Congress has reduced the boundaries of the District of Columbia before. In 1791, soon after 
Congress accepted the cession of land to create the District, the First Congress amended the act of 


Kendall v. United States ex rcl. Stokes. 37 U.S. (12 Pet.) 524. 619 (1838); Shoemaker v. United States. 147 U.S. 282, 300 
(1893); Atlantic Cleaners & Dvers v. United Slates, 286 U.S. 427, 435 (1932); O'Donoghue v. United States, 289 U.S. 516. 518 

( 1933 ), 

Palmore v. United States, 41 i U.S. 389 (1973). See also Swain v. Pressley. 430 U.S. 372 (1977). 

OLP Report at 1 8-21, note 12. 

Jamc.s Madison. The Debates in the Federal Convention of 1787 Which Framed the Constitution of the United States (Gaillard 
Hund & .lames Brown Scott eds„ 1920). 

Raven-Hansen. supra note 13, at 168. 

See also The Federaij.st. No. 43 (J. Cooke ed. 1961) (“JTjhe gradual accumulation of public improvements at the stationary 
residence ofthe government would be both too great a public pledge to be left in the hands of a single State, and would create . . . 
many obstacles to a removal of the. government . . .") (emphasis added). 
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acceptance, changing the southern boundary of the District ” This amendment, which was voted for by 
James Madison and other framers of the Constitution, amended the act which had accepted cession^*^ to 
include portions of what are now Anacostia and Alexandria.^’ This strengthens the argument that 
Congress has the authority to vary the size of the District of Columbia, as the Supreme Court has held that 
acts passed by the first Congress, which contained many Members who had taken part in framing the 
Constitution, have special significance in discerning constitutional meaning.^* 

In 1 846, Congress provided for a more significant alteration of the District of Columbia boundaries. 

Based on a variety of factors, including economic stagnation exacerbated by the decision not to locate 
federal buildings across the Potomac River, efforts were made to retrocede to Virginia that portion of the 
District formerly within Virginia’s borders.^’ Congress subsequently passed a bill providing for the 
retrocession of close to one-third of the District of Columbia back to Virginia. The constitutionality of 
the retrocession did come before the Supreme Court in the case of Phillips v. Payne^^ but the Court in 
that case held that the passage of thirty years from the retrocession to the constitutional challenge 
“estopped" the plaintiff and prevented the Court from reaching the merits of the case. 

It should also be noted the language of the Distiict and Federal Enclaves Clause provides that Congress 
shall “exercise like Authority” as is exercised over the District “over all Places purchased by the Consent 
of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, 
dock- Yards, and other needful Buildings.” Further, Article IV, section 3, cl. 2 provides that Congress 
shall have *'[pjower to dispose of . . . Property belonging to the United States,” and there are numerous 
instances where the United States has ceased to exercise ceded jurisdiction over federal enclaves by 
retrocession^^ or even hy transfer of lands to another state.^^ Many of these transfers involved only partial 
retrocession ofjurisdiction, for purposes such as providing voting rights for inhabitants of an enclave^^ or 
to allow states to police the highways of enclaves."’^ There have, however, been instances in which the 
federal government has ceded all legislative jurisdiction over a federal enclave to a state, and the 
Supreme Court has suggested that there are few limitations on agreements between stales and the federal 


An Act to amend "An act for establishing the temporary and permanent seat of the Government of the United States,” Act of 
March 3. 1791, 1 Stal.214. 

AclofJuiy 16. 1790, ch. 28. 1 Stal, 130. 

^^Raven-Hansen, ju/?ranote 113, at 169, 

Marsh v. Chambers. 463 U.S. 783, 790 (1983). 

Mark David Richards , The Debates over the Retrocession of the District of Columbia. 1801 -2004., Washington History.Vol. 
16. No. i at 54, 60-62 (Spring/Summer, 2004). 

An Act to Retrocede the County of Alexandria, in the Di-strict of Columbia, to the State of Virginia. Act of July 9. ch. 351846, 
9 Stat. 35, 

92 U.S. no, 132(1875). 

See U.S, Interdepartmental Comm. For the Study ofjurisdiction Over Federal Areas Within the States, at 87-88, 90-93 m 2 
.flJRISDK'TiONOVER FEDERAL ARE.AS WlTHlN mE STATES: A TEXT OF THE LaW OF LEGISLATIVE JURiSDlCTtON (1957) (available at 
hup://babei.hathitrust.org/cgi/pt?id=Tndp-390l5053597798;view=Iup;seq=l). 

See. e.g. Act of Feb. 22. 1869, 44 Stat. 1 176 (ceding to Virginia the authority to police an area originally ceded to the United 
Stales from Maryland). 

Id. at 90-93. 

'■!d. at 93-94, 

Id. at 89, See 66 Pub. L. 395. 41 Stat. 1439 (1921) (retroceding land acquired by the United States to house government 
employees to Virginia); 81 Pub. L, 14, 63 Stat. 1 1 (1949) (retroceding Los Alamos Atomic Energy Commission area to New 
Mexico); Public Law 83-704, 68 Slat. 961 (1954) (retroceding jurisdiction over Atomic Energy Commission land at Sandia 
Base, Albuquerque to New Mexico). 
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government as to how legislative authority over lands may be allocated. Arguably, if Congress has 
significant discretion in the acquisition and disposal of federal enclaves, then it has “like authority” 
regarding the District itself. 

Finally, concerns have been raised that the withdrawal of the populated areas of the District of Columbia 
into the proposed State of New Columbia is inconsistent with the intent of the District and Federal 
Enclaves Clause, as it would leave the federal government dependent on the State of New Columbia’s 
infrastructure and services for protection of the health and safety of federal employees, officers, and 
elected officials. This argument is based on the assertion that the District Clause was intended to 
completely remove a new federal Capital from the control of any state, motivated in part by a desire to 
avoid a repeat of the humiliation suffered by the Continental Congress on June 21, 1783. In that incident, 
some eighty soldiers marched on Congress, which was sitting in Philadelphia, and physically threatened 
and verbally abused the Members. Neither municipal nor state authorities would take action to protect the 
Members of Congress,'^* and the Members were forced to flee the city.^*^ 

Beyond establishing a geographical enclave with a public health and safety infrastructure, it seems clear 
that the Founding Fathers also anticipated that the District of Columbia would have permanent local 
residents. James Madison, writing in The Federalist, assumed that there would be inhabitants at the seat of 
government who would have “their voice in the election of the government which is to exercise authority 
over them, as a municipal legislature for all local purposes, derived from their own suffrages, will of 
course be allowed them. . . At the time of the establishment of the District of Columbia, however, 
permanent residents totaled just over 8,000, so the relevance of a sizable local population to support the 
purposes of the District and Federal Enclaves Clause is not clear. Further, the fact that many federal 
workers currently live in Maryland and Virginia would seem to diminish the significance of how many 
inhabitants must reside in the District of Columbia. 

The ultimate question here would seem to be whether there would be sufficient infrastructure and services 
within the District of Columbia to meet the needs of the federal government after the admission of the 
State of New Columbia. The concern would be that, if the District of Columbia’s public safety 
infrastructure and other services were transferred to the State of New Columbia, this would make the 
federal government so dependent on the new state that it would defeat the purpose of the District and 
Federal Enclaves Clause. 


” Fort l.eavenwonh Railroad Co, v, Lowe. 1 14 U.S. 525, 541-42 (1885). In Lowe, the Court stated that: 

[ r]he Slate and general government, may deal with each other in any vvay they may deem best to carry out the 
purposes of the constitution. It i.s for the protection and interests oflhe stale.?, their people and property, as 
well as lor the protection and interests of the people generally of the United Slates, that forts, arsenals, and 
other building.? for public uses are con.structed within the slates. As in,sirumentalities for the execution of the 
powers of the general government, they are, as already said, exempt from such control of the states as would 
defeat or impair their use for those purposes; and if, to their more effective use. a cession of legislative 
authority and political jurisdiction by the state would be desirable, we do not perceive any objection to its 
grant by the legislature ofthe state. 

J, Fiske. The CRmc.Ai, Period of American History, 1783-1789, at 1 12-113 (1888); W. Tindall. THcORiGiN and 
Government of the District of Colu.mdia, at 31-36 (1903). 

Thus. Madison noted that 'T]he indispensable necessity of complete authority at the seat of government, carries its own 

evidence with it Without it. not only the public authority might be insulted and its proceedings interrupted with impunity, but 

a dependence of the members ofthe general government on the State comprehending the seat of government, for protection in the 
exercise of their duty, might bring on the national council an imputation of awe or influence, equally dishonorable to the 
government and dissatisfactory to the other members ofthe confederacy.” THE Federalist. No. 43 at 288-89 (J. Cooke ed, 

1961). See also 3 ,1, .Story. Commentaries ON THE Constitution OF the United States 1213, 1214 (1833), 

TheFederalist. No. 43 at 289 (J. Cooke ed. 1961). 
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An evaluation of the infrastructure and services that the current District of Columbia provides the federal 
government is beyond the scope of my testimony today, as is what federal infrastructure and services 
would be available in the District of Columbia after the State of New Columbia was established under 
S. 1 32. Clearly, the federal government has authority to provide for its own infrastructure and seiwice, and 
to some extent the federal government has already done so. However, it is also the case that it might be 
difficult or impractical to replicate the infrastructure or services currently provided by the existing District 
of Columbia. 

How would the courts be likely to resolve this issue? There appears to be little or no case law addressing 
whether the federal courts would consider the size of the District of Columbia a decision that is within the 
couits' purview. Certainly, the decision as to whether the State of New Columbia was sufficiently 
populous or of sufficient size to be admitted under the Admissions Clause might evade court review.'’* 
Whether the court would be similarly deferential to a decision to reduce the size of the District of 
Columbia is not clear, but it is also difficult to envision the standards under which the courts would make 
such an evaluation. One would assume, however, that the courts would provide some deference if 
Congress were to determine that sufficient infrastructure and services could be provided within a smaller 
portion of the District of Columbia so as to avoid unnecessary influence from the surrounding states. 

The Twenty-Third Amendment 

Another concern that has been expressed about granting D.C. statehood is that such a statute would be 
incompatible with the Twenty-Third Amendment. The Twenty-Third Amendment provides that: 

Sec. I . The District constituting the seat of Government of the United States shall appoint in such 
manner as the Congress may direct: 

A number of electors of President and Vice President equal to the whole number of Senators and 
Representatives in Congress to which the District would be entitled if it were a State, but in no 
event more than the least populous State; they shall be in addition to those appointed by the States, 
but they shall be considered, for the purposes of the election of President and Vice President, to be 
electors appointed by a Stale; and they shall meet in the District and perform such duties as 
provided by the twelfth article of amendment. 

Sec. 2, The Congress shall have power to enforce this article by appropriate legislation. 

The purpose of this amendment was to provide the citizens of the District of Columbia with the right to 
vote in the national elections for Pre.sident and Vice President of the United States. It gives District 
citizens the right to choose presidential electors who, along with electors from the states, would 
participate in electing the President and Vice President. As noted in the associated House Report, 
however, the Amendment would “perpetuate recognition of the unique status of the District as the seat of 
Federal Government under the exclusive legislative control of Congress. 

Now, the Twenty-Third Amendment does not tcxtually appear to address either the power of Congress to 
admit states or the power of Congress under the District and Federal Enclaves Clause to dispose of 
property. Rather the concern is that admission of the State of New Columbia, by depriving the District of 
Columbia of a local population, would either make tlie Twenty-Third Amendment a “dead letter” or that it 
would leave the electoral franchise to the few persons living in the new District of Columbia, such as the 
President of the United States and his family. 


5i?f discussion accompimying footnotes i-lO, supra. 
H.R. Rep. No. 1698. 86th Cong. 2d Sess. I, 2 (I960). 
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The first concern, that the Twenty-Third Amendment would be rendered a “dead letter” by the passage of 
a statute, does not appear to be of constitutional import. In general, it is the case that the Constitution 
cannot be amended by a statute. However, there appears to be no such conflict if a properly authorized 
federal statute has the practical result that a constitutional provision would fall into disuse. For instance, 
the Constitution provides that states have authority to establish the time, place and manner for the holding 
of U.S. House and Senate elections, subject to congressional revision.'’^ The allocation of this power to 
the state, however, would not appear to prevent Congress from enacting comprehensive electoral 
regulations, occupying the legislative field, and for practical purposes making the states’ power to 
regulate elections inoperative. 

A more significant question is whether residents of the new federal enclave would be authorized to 
exercise the three electoral voles allocated to the residents of the District of Columbia. For instance, the 
White House, which would be located in the District of Columbia after passage of the S. 132, serves as 
the official residence of the President and his family, and would presumably continue to do so after the 
admission of the State ofNew Columbia. Now, it w^ould appear that the mechanism for exercising the 
electoral franchise of the 'fwenty-Third Amendment would no longer exist after the passage of S. 132, as 
§ 203 of the proposed bill would repeal the implementing legislation for that Amendment. In theory, 
however, a President and his family eould bring a law suit under the Twenty-Third Amendment, seeking 
to mandamus the federal government to establish a mechanism for such vote to be effectuated. Thus, the 
possibility remains that a court could provide for this electoral franchise to continue to be exercised, 
allowing any residents remaining in the District of Columbia to vote for three electors for the Electoral 
College. It is not clear, however, whether such a law suit is likely to be brought. 


U.S. Const. Art. I. § 4, cl. 1. 
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DC Statehood: Support for the New Columbia Admission Act of 2013 
Written Testimony Submitted by 

Charles Allen, Democratic nominee, Council of the District of Columbia - Ward 6 
September 30, 2014 

Chairman Carper, Ranking Member Coburn, and Members of the Committee, 


As the incoming Ward 6 Councilmember, I have the honor and privilege of 
representing one of the largest, most diverse, and most dynamic wards in the 
District of Columbia, Ward 6 stretches from the historic Shaw community, 
through the up-and-coming NoMa neighborhood, and along the H Street NE 
corridor. It also includes the diverse Hill East community, follows the Anacostia 
River through the Navy Yard and Capitol Riverfront, and wraps around Buzzard 
Point to the Southwest neighborhood and the Washington Channel. In the middle 
of this ward is the neighborhood that borders the US Capitol: Capitol Hill, It’s the 
neighborhood that many of the country’s Senators, Members of Congress, and 
their staff reside. 

Over the years, I have fielded calls from not only Congressional staff, but 
members, with issues that touch their lives - high quality schools for their 
children, growing small businesses and restaurants in their neighborhood, and 
ensuring dependable city services for their family. As their elected representative, 
it will be my job and responsibility to represent them, cast votes on legislation 
that impacts their lives, oversee the use of their local tax dollars, respond to their 
concerns, and work to improve the quality of their lives as a part of our great 
District of Columbia. 

But that's where the relationship ends. There is no one in Congress for me to 
call. When Congress debates legislation impacting my life, I have no one to call. 
When Congress spends my tax dollars, I have no one to call. When Congress 
acts in ways that impact my life - or that of my family - 1 have no one to call. 

The lack of full representation is an injustice that should end. 

Many times you have heard our pleas that District residents fight and die in 
American wars and that District residents pay millions in federal taxes - all with 
no voice of representation. The New Columbia Admission Act can change that. 

My challenge to the members of this committee, and to the entire Senate and 
House of Representatives, is this - either you believe the 646,000 residents of 
the District of Columbia are American citizens, or you don’t. The fundamental 
tenet of our nation is a democracy where the people are represented - and we 
have worked for over 200 years to realize that more perfect Union, 




409 


Over the centuries, this great nation has corrected our Founding Fathers 
mistakes. This nation has recognized that women are equal, and equally 
deserving of the right to vote for their representation. This nation has recognized 
that African-Americans are equal, and equally deserving of the right to vote for 
their representation. 

I urge you - along with the hundreds of individuals listed below that signed a 
petition asking the same - to approve the New Columbia Admissions Act to bring 
what is right, just, and equal to the residents of the District of Columbia. 


Nathan Alberg 

Washington 

DC 

Elizabeth Bacon 

Washington 

DC 

Rick Bardash 

Washington 

DC 

Robert Pohl 

Washington 

DC 

Michael Berger 

Washington 

DC 

Katie Niehaus 

Washington 

DC 

Corinne Cannon 

Washington 

DC 

Mary Procter 

Washington 

DC 

Mumbi Carter 

Washington 

DC 

Samuel Huxley 

Washington 

DC 

Julia Robey Christian 

Washington 

DC 

Michael Grace 

Washington 

DC 

Bruce Darconte 

Washington 

DC 

Sean Ward 

Washington 

DC 

Mark Eckenwiler 

Washington 

DC 

Christopher Sondreal 

Washington 

DC 

Michael Codec 

Washington 

DC 

Philip Toomajian 

Washington 

DC 

Geoffrey Hatchard 

Washington 

DC 

Tony Hurst 

Washington 

DC 

Sarah Heffern 

Washington 

DC 

Tarsha Devoe 

Washington 

DC 

Michael Herman 

Washington 

DC 

Darryl Pounds 

Washington 

DC 

Martha Huizenga 

Washington 

DC 

Alice Love 

Washington 

DC 

Timothy Krepp 

Washington 

DC 

Alan Perkins 

Washington 

DC 

Kesh Ladduwahetty 

Washington 

DC 

Myles Doherty 

Washington 

DC 

Julie Lawson 

Washington 

DC 

Tadashia Greenhill 

Washington 

DC 

James Loots 

Washington 

DC 

Kathryn Anderson 

Washington 

DC 

Tom Madison 

Washington 

DC 

Josei Harris 

Washington 

DC 

Laura Marks 

Washington 

DC 

Jennifer Gajdosik 

Washington 

DC 

Nancy Masterson 

Washington 

DC 

Aldwyn Hamilton 

Washington 

DC 

Brian McEntee 

Washington 

DC 

Robert Savelson 

Washington 

DC 

Mindy Moretti 

Washington 

DC 

William Cocke 

Washington 

DC 

Rachel Reilly Carroll 

Washington 

DC 

Antoinette Burnham 

Washington 

DC 

Rick Rosendali 

Washington 

DC 

Vicki Breman 

Washington 

DC 

Seth Shapiro 

Washington 

DC 

Richard Shea 

Washington 

DC 

Keith Silver 

Washington 

DC 

Marc Eisenberg 

Washington 

DC 

Robert Summersgill 

Washington 

DC 

Laura Brogan 

Washington 

DC 

Dana Wycoff 

Washington 

DC 

Mark Dedrick 

Washington 

DC 

Sadie Healy 

Washington 

DC 

Ana Unruh Cohen 

Washington 

DC 

William Courtney 

Washington 

DC 

Ivan Frishberg 

Washington 

DC 

Diana ZinkI 

Washington 

DC 

Adele Sheehan 

Washington 

DC 

Baumanis 

Washington 

DC 

Elizabeth Gossens 

Washington 

DC 

Carolyn & Jeff Serfass 

Washington 

DC 

Matthew Norris 

Washington 

DC 
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Ramona Hupp 

Washington 

DC 

Doris Morin 

Washington 

DC 

Corinne and David Scott 

Washington 

DC 

Courtney Sheehan 

Washington 

DC 

Jane Jorgensen 

Washington 

DC 

Victoria Dunning 

Washington 

DC 

MaryTernes 

Washington 

DC 

Scott Magnuson 

Washington 

DC 

Scott Long 

Washington 

DC 

Theresa Pangelinan 

Washington 

DC 

Jordan Usdan 

Washington 

DC 

Joseph Rauscher 

Washington 

DC 

Michelle Harburg 

Washington 

DC 

Susan Sedgewick 

Washington 

DC 

Stan Kolbe 

Washington 

DC 

Kevin Wheeler 

Washington 

DC 

Adam Stinelli 

Washington 

DC 

Ellis Richard 

Washington 

DC 

Jesse Leifert 

Washington 

DC 

Holly Harper 

Washington 

DC 

Rebecca Schendel Norris 

Washington 

DC 

James McKay 

Washington 

DC 

Matt Tucker 

Washington 

DC 

Bob Fiddler 

Washington 
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DC Voting Rights Project 
Committee for the Capital City 
PO Box 77443 
Washington DC 20013 


September 30, 2014 

The Honorable Thomas R. Carper 
Chairman 

Committee on Homeland Security and Governmental Affairs 
United States Senate 
Washington DC 20510 

Dear Chairman Carper: 

Thank you for the opportunity to submit testimony for the record concerning the hearing you chaired on 
September 15, 2014 regarding voting rights for residents of the District of Columbia and S. 132, The New 
Columbia Admissions Act. 

The DC Voting Rights Project of the Committee for the Capital City believes you struck exactly the 
correct tone in your comments and questions during the hearing. You talked about educating a new 
generation regarding DC's lack of voting rights, about seeking wisdom and applying the Golden Rule, 
about "finding a workable solution," and, regarding statehood, your repeatedly asked, "if not this 
proposal, which?" We wish we could have testified, because those you heard from did not address all 
the options for statehood. 

We concur that the time is now to put more ideas on the table, which means looking at more than just 
the one option of making the District of Columbia the 51” state. As we see it, another way to provide 
DC statehood is for DC to join an existing state. Re-joining Maryland or voting through Maryland has not 
received adequate consideration. In light of the difficulty so far in achieving voting rights and home rule 
for the citizens of the District of Columbia, it is time to explore all options that achieve these goals, and 
we hope to be helpful in this regard, it is time for a paradigm shift in how we work to achieve full DC 
voting rights. 

If we can provide further information, we would be pleased to be of assistance. I can be reached at 202- 
906-9200, or by email atjohnfordc@hotmail.com. 

Respectfully submitted. 


John Forster 
Activities Coordinator 
Devoting Rights Project 
Committee for the Capital City 


Attachment 
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DC Voting Rights Project 
Committee for the Capital City 
PO Box 77443 
Washington DC 20013 
www.CitvhoodForDC.org 
202-265-0200 

For More Information; 

John Forster, Activities Coordinator, Committee for the Capital City 

JohnForDCOhotmail.com 

202-906-9200 cell/text 


DC VOTING RIGHTS PROJECT 
COMMITTEE FOR THE CAPITAL CITY 

TESTIMONY SUBMITTED FOR THE RECORD 

THE COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 

HEARINGS on S. 132 "THE NEW COLUMBIA ADMISSION ACT of 2013" 

"Equality for the District of Columbia: Discussing the Implications of S. 132 

SEPTEMBER 15, 2014 

Thank you Chairman Carper for the opportunity to provide testimony for the record of the Committee's 
hearings on securing full voting rights for the residents of the District of Columbia and on S. 132, the 
New Columbia Admission Act. 

The Committee for the Capital City is a non-profit, non-partisan citizens organization that since 1995 has 
exclusively focused on identifying workable solutions to the problem of the lack of voting rights and 
home-rule for the people of the District of Columbia. We recently launched the DC Voting Rights Project 
to take our message to the public. 

Residents of the District of Columbia want and deserve full voting rights and home rule equal to that of 
all other Americans, rights they have been denied for over two hundred years. This injustice is well 
known and well documented. Our testimony addresses alternative methods of providing these rights 
and responsibilities in ways that are both politically realistic and constitutionally sound. 

There are two approaches to achieve statehood for the District of Columbia. One is to become a new 
state as is envisioned by S. 132. An alternate approach is for DC to join an existing state. Because the 
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part of the District of Columbia that was originally ceded to the federal government by Virginia was 
successfully reunited with that state by Congressional action in 1846, we have studied the potential 
return of the remainder to Maryland, as well as other Maryland-based voting rights solutions. 

This statehood alternative of joining an existing state needs to be equally considered with forming a new 
state because of four significant concerns: 

1. Republican members of Congress are universally opposed to creating two new US 
Senate seats for what is now the District of Columbia. We note that there are currently 
no Republican supporters of either S. 132 or the identical House bill H.R. 292, even 
though Republicans are on record as supporting voting rights for DC residents by other 
means. 

2. Some US Senators from large-population states may not support their Senate 
representation being diluted by the addition of Senate representation for one city-state. 
For example, ranked by population, there are three counties in Maryland that are bigger 
than DC and the city of Baltimore is similar. 

3. Some US Senators from rural agrarian states may not support the addition of two 
Senate members exclusively representing an urban area. 

4. Maryland elected officials may ultimately choose not to support a solution that could 
lead to the creation of a commuter tax. For the same reason, any Virginian support for 
a new state is equally suspect. 

A SOLUTION WITH BI-PARTISAN SUPPORT 

In addition to considering the existing statehood proposal S. 132, Congress, Maryland, and DC should 
consider other solutions that are likely to generate Republican support and avoid the possibility of a 
commuter tax. 

We have concluded that rejoining Maryland has ail the ingredients to gain support from DC residents, 
Maryland residents, and Congress. 

Maryland consists of twenty-three counties and one home-rule city (Baltimore.) A solution that re- 
unifies the city of Washington with Maryiand as a unique home-rule city like Baltimore has many 
benefits for the residents of DC and Maryland, as well as the country as a whole. 

BENEFITS FOR DISTRICT RESIDENTS 


What would DC residents stand to gain if DC became a part of Maryland? 
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1. The city would retain its unique status and character as the nations "Capital City." 
Washington would retain all that its residents currently enjoy: its existing borders, its 
existing elected officials, its vibrant neighborhoods and local civic involvement. 

2. As part of a unique political subdivision within the state of Maryland, DC's current 
residents would finally have the representation of two US Senators, and a voting 
Representative in Congress, if DC were fully integrated with Maryland, its residents 
would gain five additional elected statewide leaders including the Governor, and the 
addition of potentially four Maryland state senators and twelve Maryland state 
delegates to Annapolis. These twenty-four new elected representatives for the people 
of the District of Columbia would create political representation, participation, and 
accountability equal to that of all other Americans. Furthermore, DC's locally elected 
officials would be accountable to only them. Political life in DC would no longer be a 
dead-end street, segregated from the rest of our American political system. 

3. Joining Maryland would lead to many additional benefits as these two entities combine 
their resources and realize numerous cost savings and efficiencies. Does DC really need 
to duplicate all the costly statewide functions already existing in Maryland? DC residents 
would no longer have to support both city and state functions from a city revenue base 
where large portions of both its land and income are not subject to local taxation 
because the federal government and other non-taxable entities own the land and the 
income is earned by non-residents. 

4. DC residents would gain full voting rights and home-rule equivalent to that of all other 
Americans. The days of "taxation without representation" would end and DC would no 
longer be under the control of the federal government. 

BENEFITS FOR MARYLAND RESIDENTS 

There are also many benefits that would accrue to Maryland from assimilating DC back into Maryland: 

1. The State of Maryland would gain an extra electoral vote in the Presidential elections 
and an additional member of its Congressional delegation. 

2. DC has a Gross State Product (GSP) greater than that of 16 states, adding approximately 
33% to Maryland's economic power. 

3. DC has balanced its budget for 17 straight years and has a record budget surplus. 

4. DC residents have a higher per capita income than Maryland residents. 

5. DC has a higher portion of its residents with a college degree than Maryland. 



416 


6. Marylanders would take pride in becoming the nations "Capital State." Maryland would 
be better positioned to compete for local, national, and international economic activity. 
Further, Maryland would reinforce its history as the state that provided the federal 
government its capital city. Expanding Maryland back to its original size would likely 
produce numerous unpredictable benefits for Maryland. 

7. The vast majority of Maryland jurisdictions would likely welcome the return of District 
residents back into Maryland. Montgomery and Prince Georges Counties would benefit 
from the increased political power of the Washington suburbs while Baltimore would 
likely support the additional attention to urban issues and the empowerment of DC 
residents. To the Democrats who currently control Maryland, the addition of DC would 
strengthen their control. 

8. Maryland would no longer run the risk of DC being allowed to implement a commuter 
tax. 


BENEFITS FOR CONGRESS AND THE AMERICAN PEOPLE 


Congress has an interest in providing voting rights for DC residents and would likely approve a plan with 
bi-partisan support. 

1. The United States of America is now the only democracy in the world that denies the 
residents of its capital city representation in the national legislature. It has become an 
international embarrassment for the US to be charged with this human rights violation 
in its own capital city. 

2 . Congress has more important issues to focus on than the local affairs of the residents of 
Washington, DC. 

3. Congress would continue to exercise exclusive legislation and control over federally 
owned land in Maryland which would then include the federal buildings on the mall in 
addition to its other facilities in Maryland such as the National Institutes of Health 
campus in Bethesda and the NSA at Fort Meade. This control would be identical to the 
exclusive control Congress has overall other federal holdings providing critical federal 
functions like the Pentagon and CIA facilities in Virginia. The federal government owns 
almost 30% of the land in the United States and has no difficulty in successfully asserting 
its authority in those areas without state interference. The citizens who live on those 
federal lands similarly have no difficulty voting as citizens of those states. 

4. Congress could solve a problem and demonstrate broad bi-partisan support. 

Republicans and Democrats alike favor voting rights and full democracy for DC 
residents, as long as the solution doesn't lead to statehood or two new exclusive US 
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Senators representing the people of Washington DC. Reuniting DC with Maryland is a 
solution both parties can support. 

OTHER DC VOTING RIGHTS AND HOME RULE ALTERNATIVES 

Notwithstanding this elegant, complete, and bi-partisan solution to the long-standing seemingly 
insurmountable problem of how to provide voting rights and home rule for the citizens of DC, there are 
other interim steps Congress could take to right these wrongs. There have been many calls for budget 
and legislative autonomy that Congress could fully delegate to the City of Washington. Legislation is 
pending to address these issues and should be adopted without delay. 

There is also a bill currently in the House that provides full federal voting rights for the residents of the 
District of Columbia. This legislation, which is strongly supported by the Committee for the Capital City, 
is H.R. 299, the "District of Columbia Voting Rights Restoration Act of 2013", introduced by Rep Dana 
Rohrabacher (R-CA). 

H.R. 299 restores the rights of DC residents to vote as part of the Maryland electorate solely for the 
purposes of federal voting rights. As we know, the city of Washington was originally a part of Maryland 
when the nation was formed. Even after Maryland ceded the land to the federal government, DC 
residents continued to vote in Maryland's federal elections until Congress took away that right with 
passage of the "Organic Act of 1801" which formally established the jurisdiction of the District of 
Columbia. H.R. 299 seeks to restore this right to a federal vote by allowing DC residents to be fully 
represented in Congress by their current Delegate, who would become a real Representative, as well as 
the two Maryland US Senators, DC residents would be eligible to run for all three elected positions. 

As an interim step to full voting rights, legislation could also be drafted that would provide House-only 
representation for DC residents as part of the Maryland delegation. Incorporating the new seat as part 
of the Maryland delegation would overcome the constitutional issues that faced previous efforts along 
these lines. 

The Committee for the Capital City and the DC Voting Rights Project call on the elected officials of 
Congress, Maryland, and DC to hold hearings and conduct studies that explore all the options available 
to provide DC residents the voting rights and home ruie they seek and are entitled to. 

We've talked about this lack of equal voting rights and home rule for the citizens of DC long enough. It's 
now time to debate the solutions and solve the problem. It is time for our elected official in Congress, 
Maryland, and DC to act. 
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THEORIES OF REPRESENTATION: FOR THE DISTRICT OF 
COLUMBIA, ONLY STATEHOOD WILL DO 


Mary M. Cheh* 


iNTKODUCnON 

The District of Columbia suffers uniquely for its position as the scat of the 
national government. Because it is not a state, it does not qualify for eongressional 
representation and has no vote in the national legislature, even as to matters affect- 
ing entirely local interests.' Indeed, Article I. Section 8 of the U.S. Constitution 
vests Congress with the power to “exercise exclusive legislation in all cases whatso- 
ever" over the District, which permits Congress to pa-ss laws ranging from budget 
control to street sweeping.^ The fact that the District exercises any local authority 
at ail arises from permission granted to it by Congress.^ 

Indeed, the District’s uniquely impoverished democracy renders its situation 
even worse than that of the territories. Like residents of the District, people living 
in U.S, territories have no right to vote for members of Congress, their laws may be 
nullified by Congress, and, although they- may setid a delegate to Congress, the 
delegate has no vote therc.^ But, unlike a territory, the District has no historically 
settled path to statehood * The District has always been geographically part of the 


• Etyce Zenoff Professor of Law, The George Washington University Law School; 
Member. Council of the District of Columbia; L.L.M., Harvard University, 1977; J.D,, 
Rutgers University, 1975; B.A. Rutgers University, 1972. The author would like to thank 
former students Megan Brown, J.D.. George Washington University Lew School, 2013 and 
Jonathan Willingham, J.D., George Washington University Law School, 2006. 

‘ See generally Peter Raven-Hansen. Congrexsional Representallon far the District of 

Cohnnhia: A Consliltilional Analysifi, 12 IIarv. J, I.kgis. 167, 174 79 (1975) [hercinafler 

Ravon-Hansen, CoHgr«'.r.v»V>«o//?v/>/-e.ve///a//oM]tdtscussing the discnfranchi.sing effect of the 
1 801 legi,slation that provided for the formation of the Icdcral District). 

• U.S. Const, art. 1. § 8 cl, 17; .we. e.g., Ncild v. District of Columbia, 1 10 F.2d 246, 
250 51 (D.C. C'ir. 1940) (finding the District Clause gives Congress broad control over the 
District’s affairs, allowing it to legislate on an array of issues). 

•' Home Rule Act, Pub. L. No. 93-198. 87 Stai. 774 (1973). See. Infra Part IIl.C, 

" 2U.S.C, §25a(20!2). 

' See D.C. StaielwoJ: Hearing anil. R. SI Before Subcoinni. on Fiscal Affairs <& Health 
of the H. Comm, on the District of Columbia, 1 00th Cong, 228 (1987) (statement of Sen, 
Edward Kennedy) [hereinafter Statement of Sen. Kennedy) (noting the three hLslorically 
rccogni7ed conditions for admission to statehood; “commitment to the principles of 
democracy, resources and population sufficient to support statehood, and the will of the 
people for statehood”). 


I 
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union, and its citizens previously exercised, but then lost, the right to vote for 
members of the national legislature.* Residents of the District must pay individual 
federal income taxes while, broadly speaking, those who reside in a territory are 
exempt from such taxation.’ Perhaps most offensive, however, is the propensity of 
members of Congress to use the District as a political plaything. For example, 
members have chosen to trumpet their opposition to financing poor women’s 
abortions, needle exchange, or medical marijuana by prohibiting local initiatives that 
would support such measures.® 

This essay posits that the only complete legal and moral remedy for the Dis- 
trict’s political subjugation is statehood, and it explains why remedies short of 
statehood are inadequate. The essay then identifies the various paths to statehood. 
Finally, it discusses the strategic dilemma of the District either holding out exclu- 
sively for statehood or proceeding in incremental steps on that path. 

I. The Case for Statehood 

The 646,000 residents of the District of Columbia,’ unlike the residents of any 
other democratic capital in the world, have no vote in their national legislature. 


See Raven-Hansen, Congressional Representation, supra note 1, at 174. 

’ U.S. Insular Areas: Information on Fiscal Relations with the Federal Government: 
Hearing Before the Subcomm. on Native Am. & Insular Affairs of the H. Comm, on Res., 
104th Cong. 177-79 (1995) (statement of Natwar M. Gandhi) (noting that residents of the 
United State’s five insular territorie.s do not pay federal income tax on earnings within the 
territories). 

^ See Ben Pershing, Budget Deal Reminds D C. that Congress is in Charge, Wash. 
Post, Apr. 10, 201 1, at AlO, available at http;//www.washing(onpost.com/b)ogs/dc-wire 
/post/sources-budget-deal-includes-dc-abortion-rider-money-for-school-vouchers 
/201 l/04/08/AF3KT24C_blog.html (describing how Republicans included bans on needle 
exchange and use of local funds for abortions as part of budget deal to avoid a government 
shutdown); Phillip Smith, Medical Marijuana: U.S. House Overturns Barr Amendment, 
Removes Obstacle to Implementing 1998 D.C. Vote, STOP DRUG War (July 1 7, 2009, 12:00 
AM), http://stopthedrugwar.org/chronicle/2009/jul/I7/medical_marijuana__us_house_oveTt 
(reporting that because the Barr amendment was overturned, the District has been able to 
allow for the use of medical marijuana); see aJso Tim Craig, D C. Wire: Medical Marijuana 
Now Legal, Wash. Post (July 27, 2010, 12:13 AM), http://voices.washingtonpost,com/dc 
/20 10/07/medica!_marijuana_now_lega!.bt!nl (noting that the Districts’s medical marijuana 
law passed when Congre.ss “declined” to intervene). 

’ Aaron Wiener. D.C. Population Boom Continued in 2013, Wash. City Paper (Dec. 
30, 2013, 11:21 AM), http://ww\v.washingtoncitypapcr.corn,/blog,s/housingcomplex/2013 
/]2/30/d'C-popu]ation-boom-continued-in-20l3/. 

5eeTim Craig, Obama to Use D.C. Protest Licen.se Plates, Wash. POST. Jan. 16, 2013, 
at Bl, B5. available ai http://www.washingtonpost.eom/local/dc-politic.s/Obama-to-use-de 
-taxation-without-rcpresentation-license-plates/2013./0l/05/f91b09ac-5f5b- 1 1 e2-994! 0 
-6fe488f3fecd_story.htmi (“[Ajftcr living in the city for four yeans [President Obama] has 
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And this legislature, the Congress of the United States, exercises complete dominion 
over District residents.*' Because of this subordination, the District is sometimes 
called the “last colony.”'‘ This current, abject condition was never envisioned and 
never intended by the Framers when they drafted the District Clause of the Constitu- 
tion giving Congress full power “[t]o exercise exclusive legislation in all cases 
whatsoever”'^ over the District.'^ 

A. History of the District 

To understand how this democratic anomaly came to be, we have to return to 
1783 and the Confederation Congress. In June of that year, Congress, sitting in 
Independence Hall in Philadelphia, was besieged by soldiers of the Continental 
Army demanding back pay.’^ Although the actual danger of the mutiny was likely 
exaggerated by federalists who sought a strong central government,"^ and “historians 
do not agree on various details of what happened,”’’’ it is clear that Congress asked 
Pennsylvania for protection"^ and Pennsylvania refused.’’ Faced with the inability 
to expeditiously protect itself,"® the Congress adjourned and removed to Princeton, 
New Jersey.” When drafting the Constitution a mere four years later, members of 
the Constitutional Convention were far more concerned with creating a federal seat 


"seen how patently unfair it is for working families in D.C. to work hard, raise children and 
pay taxes, without having a vote in Congress.”’). 

" See. e.g., Pershing, supra note 8 (noting that “Congress is in charge” and that “the 
District has precious little control over its finances”). 

See. e.g., Statement of Sen. Kennedy, supra note 5, at 227 (“The time has come in 
America’s bicentennial year to end the unacceptable states of the District of Columbia as 
America’s last colony,”), 

U.S. Const, art. I, § 8 cl. 17. 

See infra notes 124-125 and accompanying text. 

Kenneth R. Bowung, The Creation of Washington D.C,: The Idea and 
Location of ti if American Capital 30-32 (1991) (describing an anued demonstration of 
more than 250 continental soldiers seeking back pay from the Pennsylvanian government and 
surrounding a building lull of not only state but federal congressmen). 

Id. at 34. 

Mark S. Scarberry, Historical Considerations and Congressional Representation for 
the District of Columbia: Constitutionality of the D.C. House Fating Rights' Bill in Light of 
Section Two of the Fourteenth Amendment and the History of the Creation of the District, 
60 Ala. L. Rev. 783, 871 (2009). 

Bowling, supra note 15, at 32; see also Raven-Hansen, Congressional 
Representation, .supra note 1, at 169. 

Bowling, supra note 15, at 32. 

Although, at one point. Congress considered ordering General George Washington to 
march troops on the city. Id. at 33. 

" Mat 33-34. 
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that could protect the federal government than considering whether the residents of 
that seat would be represented in the Congress they were creating.^’ 

Lack of concern for the rCvSidents of the District was perhaps not a glaring defect 
at the time. In 1790, the District was little more than a swamp, with significant 
settlements only at Georgetown and Alexandria.^ Even in 1800, twelve years after 
the ratification of the Constitution, the total population of the District had risen to 
only 14,093.“'* As Representative Randolph of Virginia would note in 1803, “[t]he 
other states can never be brought to consent that two Senators and, at least, three 
electors of the President, shall be chosen out of this small spot, and by a handful of 
men.’’“^ By 1960, however, when the population of the District had risen to over 
760,000'*, the nation realized that the foundation of that statement had crumbled. 
This was signified by the ratification of the Twenty-Third Amendment to the 
Constitution, allowing the District to vote for electors for President of the United 
States."’ 

The Framers could not have foreseen that the District would grow to a popula- 
tion greater than both Wyoming and Vermont and close to the populations of several 
other states.^* They could not have imagined states like Wyoming and Vermont 
sharing four Senators and two Representatives between them while hundreds of 
thousands of residents of the District remained disenfranchised, And it is incongru- 
ous to think that the Framers, having just fought a war to ensure that there would be 
no taxation without representation, would enshrine in the Constitution that same 
disability on such a significant population of their own countrymen. Now, in the 


Raven-Hansen, Congressional Representation, supra naiQ l,at 171-72, 178. 

See S, Rep, No. 507, 67th Cong.. 2d Sess. 13-14 (1922). 

Id. at 14, cited Congressional Representation, supra note 1, at 177. 

At the time of the 1 800 Census, the population of the District was not counted separately, but 
rather included in the totals for Maryland and Virginia, respectively, for their ceded land. 
Although the Virginia data appears to be lost, the Maryland data reflects a population of 
8, 144 in the 1 800 census. Tabij- 23. District OF Colu.mbia— Race and Hispanic Origin: 

1 800 TO 1 990, Cen, sus.GOV, http;//www.census.gov/population/www/docvimcntation/t\vps 
0056/iab23.pdf (last visited Apr. 4, 2014) [hereinafter Race and Hispanic Origin]. 

12 Annals of Cong. 499 (1803), quoted in Raven-Hansen, Congressional 
Representation, supra note i, at 178. 

^eeDisTRiCTOF Columbia Population ofCountries BY Df-CENnialCensus: 1900 
TO 1990, http://www.ccnsus.gOv/population/ccncounts/dcI90090.txt (last visited Apr. 4, 
2014). 

U.S. Const, amend. XXIII § I. 

Wiener, .vi(pra note 9. Wyoming has a population of 582, 658 people, and Vermont 
has a population of 626,630 people. Id. Alaska and North Dakota have populations of 
735,132 people and 723,393 people, respectively. State &CountyQuickFacts: Alaska, 
United States Census Bureau, http://quickfacts.census.gov/qfd/statcs/02000.html (last 
visited Apr, 4, 2014); State & County QuickFacts: North Dakota, United States 
Census Bureau, http://qiiickfacts.census.gov/qfd/states/3800C.htinI (last visited Apr. 4, 
2014), 
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twenty-first century, to achieve equality and dignity of citizenship for District 
residents fully on par with all other citizens of the United States, statehood is the 
only complete and adequate answer. 

B. Creating a New Suite 

When territories are admitted to the Union, they are admitted under the “Equal 
Footing Doctrine.”*^ That is, a new state acquires the same power, dignity, and 
authority of every other state and that equality may not thereafter be compromised.^'’ 
If the District were admitted to the Union as a state, it too would be on equal footing 
with all other states. Such equality is not conferred for the benefit of the govern- 
ment — it is conferred for the people so that they might exercise the full powers of 
a local sovereign: the power to pass civil and criminal laws, to tax, to insure the 
health, safety, and welfare of their residents to the same extent as all other slates, 
and to participate in the National government on equal terms. 

The three historically recognized conditions for territories to be admitted to the 
Union are commitment to democracy, the will of the people, and resources and 
population sufficient to support statehood.^' There is no question that the residents 
of the District are fully committed to democratic governance. They have embraced 
every Home Rule^^ opportunity (impoverished as it may be), to exercise the right to 
vote and choose representatives based on democratic principles.^"* And the District’s 
desire to assume statehood is reflected in the overwhelming support of a referendum 
seeking entry into the Union.^^ District residents ratified state constitutions in 1982 
and 1987 referring to the proposed state ofNew Columbia.^'' Since 1 990, they have 
also voted for shadow representation in Congress to advance statehood,^’' 


See. e.g., Johnny Barnes, Towards Equal Fooling: Responding to the Perceived 
Constitutional Legal and Practical Impediments to Statehood for the District of Columbia, 
13 D C. L, Rhv, 1,4- 5 (2010) (de.scribing the components of the Equal Footing Doctrine). 

Coyle V, Smith, 221 U.S. 559, 567 (191 1). 

’’ Van Brocklin v. Tennessee, 1 17 U.S. 151, 167- -68 (1886). 

Statement of Sen, Kennedy, supra note 5, at 228. 

” Pub. L, No. 93-198, 87 Stal. 774; infra Part HfC. 

District voters approved the creation of an elected Attorney General position by 
referendum in 2010. Patrick Madden, D.C. Council Pushes Back Election of Attorney 
General to 20!S, WAMU 88.5 (Oct. 2, 2013), http://wamu.org.^news/13/]0/02/dc council 
pushes back_election_of attomey_generaMo_20 1 8. 

See LaNvrence M. Frankel, National Representation for the District of Columbia: A 
Legislative Solution, 139 U. Pa. L. Rev. 1659, 1678-79 n. 76 (1991) (noting that D.C, 
residents in 1980 “approved an initiativecallingfor statehood by a margin of 60% to 40%”)- 

D.C, Const, of 1982, pmbl. (1982); D.C. Const, of 1987, pmbi. 

Will Sommer, Shadow of a Doubt, Wash. City Paper Sept. 6, 2013, http://www 
.washingtonci(ypaper.com/articles/44734/shadow-of-a-doubt-dc-statehood-activists/. 
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Although there is hope for more expansive popular action, such as large 
demonstrations and protests, there remains a constant undercurrent of agitation for 
statehood. The current Mayor and Council routinely call for statehood: the Mayor, 
Council Members, and a group of citizens were recently arrested protesting Con- 
gressional interference in local lawmaking,^® and there is a steady drumbeat of 
advocacy by activists and groups in favor of statehood.'*® 

But what of the third requirement, does the District have the population and 
resources to support statehood? As already indicated, the population of the District 
e.xceeds the population of Wyoming and Vermont, and it is growing.*^ Estimates are 
that the District’s population is increasing by approximately one thousand to twelve 
hundred residents a month and projections are that it will continue on this trajectory 
for decades.*^ And contrary to some of the myths propagated about the District, its 
population is not entirely or even largely made up of transient military personnel or 
federal workers.*' Like any other thriving state, the District’s population is made up 
of families, children, singles, young professionals, white- and blue-collar workers, 
senior citizens, and students.** The District is home to distinct and thriving neighbor- 


Jamin D. Raskin, Domination, Democracy, and the District: The Statehood Position, 
39 Cath, U.L. Rev. 417, 417 -1 8 (1990) (proposing a popular movement to accelerate the 
statehood initiative process “with mass organizing and public protest to dramatize and 
transform the District’s oppressed condition”). 

See DC Mayor Uses March Rally to Call for DC Statehood, AP (Aug. 28, 2013), 
http://bigstory.ap.org/article/dc-mayor-uses-march-rally-call-dc-statehood; Ben Pershing, 
Mayor, Council Members Are Arrested: D.C Rally Protests Budget Bill Riders that Restrict 
City Spending, Wash. Post, Apr. 12, 2011, at Al, All available at http://www 

.washmgtonpost.conV}ocal/politic.s/gray-councii-members-arTested-at-protest-of-dc-riders-in 

-spending-bill/201 1/04/1 i/AFRWPBND_story.htmI. 

*“ See generally mvw.dcvote.org (a 50! (c)(3), web-based organization dedicated to 
securing voting rights for D.C. residents). 

See supra note 28 and accompanying text. 

See United States Census Bureau. State and County QuickFacts, District of 
Columbia, available at http://quickfacls.census.gov/qfd/states/nOOO.htmi (showing a 
population growth from 601,767 in 2010 to 646,449 in 2013, a growth of approximately 
1,240 residents per month); see also Dep’t OF Comty Planning & Servs, Metro 
Washington Council of Gov’ts, Pub. No. 20138465, Round 8,2 Coopf-rative 
Forecasting: Popul.ation and Household Forecasts to 2040 by Traffic Analysis 
Zone v (2013), available at http;//wwv.'.mwcog.org/publications/departiTiental,'asp 
?CLASSIFICATTONJD-6&SUBCLASSIFlCATION_ID-27 (showing an estimated 
District of Columbia population growth, from 601,720 in 2010 to 771,162 in 2040), 

10 Myths about the District of Columbia, DC VOTE, https://ww\v,dcvote.org/inside 
-dc/lO-mylhs-about-district-columbia (last visited Apr. 4, 2014) (finding over fifty percent 
of residents have lived in the District for twenty years or more). 

See District of Columbia Ofrce of Planning, DC Facts 20 1 3 (20 1 3), available 

at http;//p!anning,dc,gov/DC/Planning/DC+Data+and+Maps/DC-i-DaWDC+Quick-FFacts 

/DC-^-Facts+2013, 
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hoods, universities, professional sports teams, small businesses, banks, a growing 
technology sector, and headquarters of businesses/^ The robust population of the 
District includes residents who have served and continue to ser.^e in the Armed 
Forces,'*^ and District residents pay federal income taxes well beyond the average per 
capita payment of most other states/’ 

Economically, the District is strong. The District’s total government budget is 
over S12 billion, of which approximately $7 billion is entirely local funds.^* Its 
cuiTent general obligation bond credit rating is an A2 from Moody’s Investors 
Service and an A- from both Standard and Poor’s and Fitch Ratings. The District’s 
balance sheet, and its ability to meet the needs of its citizens would be even more 
robust if Congress did not prohibit the District from taxing the income of people 
who work in the District but do not live there.®“ Every state in the Union can impose 
a non-resident income tax in such cases. Given that over half of the income earned 
in the District is earned by non-District residents,*’ this prohibition creates a two 


See, e.g., DC NEIGHBORHOODS, http://washlngton.org/topics/neighborhoods (last 
visited Apr. 4, 2014) (hosting an interactive website describing the sights, features, in the 
District’s various neighborhoods); 20/2 Top DC Companies, Wash. Post, hltp://apps 
.washingtonpost.coiTV'local/top-dc-conipanies/2012/ (last visited Apr, 4, 2014) (click twice 
on the “city” columns to see the District's top companies grouped by sector). 

Office of the Deputy under Secretary of Defense, 2011 Demographics; 
Profile of the Military Community 32, 82 (2012), available at http://www. 
militaryonesourcc.iTiii/12038/MOS/Reports/20i 1_ Dcmographlcs_Report.pdf 

See Ben Pershing, An Idea that Won V Quit: DC. Exemptions from U.S. Income Tax, 
Wash. Post, Apr. 14, 2013, at Cl, available at http;//ww'w.w^shingtonposl.com/local/dc 
-politics/decades-iong-effort-to-exempt-dc-residcnts-from-us-income-tax-still-simmers 
/2013/04/13/2b364794-a3b8-ne2-be47-b44fcbada3a8_story.htm!. 

See Office of the Chief Financial Officer, Government of the District of 
Columbia FY 2014 Approved Budget Gross Funds 6 (2014), available at http://cfo,dc 
, gov/node/770962, 

'*’ De/)rMi«ag<?mew/,OFFiCEOFTHECHiEFFiN.OFF!CRR, hUp://app.cfo. dc.gov/info/debt 
_managcment/crcdit_rating_upgrades.shtm (last visited Apr. 4, 20 1 4); Mike Debonis, D. C. 
Wins Bond Rating Upgrade from S&P, Wash. POST (Mar. 21, 2013), http://www 
.washingtonpost.coi'n/blogs/mike-<Jcbonis/wp/20 1 3/03/2 l/d-c-wins-bond-rating-upgrade 
-from-sp/ (quoting S&P as having said that it upgraded the District’s ratings in recognition 
of its “improved financial position that has been strengthened by recent strong revenue 
perfonnance as well as the rebuilding of reserves in accordance with . . . recently adopted 
new reserve policies”)- It is true that the District suffered financial reverses in the 1990s, but 
similar difficulties have faced other jurisdictions before and after. 

See. e.g., Jenny Reed, What Would a "Commuter Tax" Mean for DC?, D.C. Fiscal 
Pol'y In.st. (July 26, 2012), http;// www.dclpi.org/what-would-commuter-tax-mean-for-dc 
(last visited Apr. 5, 20 14) This is commonly, though mistakenly, referred to as a “commuter 
tax” a term which will be used, however reluctantly, in the balance of this essay, 

’’ Commuter Bite out of Inco.me Earned in DC Is the Smallest in 40 Yf-ars, D.C, 
Office of Revenue Analysis (2013), http:.//cfo.dc.gov7sites/dcfault/flles/dc/.sites/ocfo 
/publication/attachments/20i 3-1 %20-%20Commuters.pdf. 
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billion dollar imbalance/^ a problem immediately rectified if the District were a 

state.” 

Contrary to another myth about the District, the District is not too financially 
dependent on the federal government and would be able to stand on its own as a 
state. Yes, the District does have an economic advantage in that the seat of the 
federal government is here, and that provides a certain measure of resiliency in 
economic downturns; but, this is an advantage also enjoyed by nearby Virginia and 
Maryland. The federal government is not even the principal employer in the 
District. As a whole, more District residents are employed in the fields of educa- 
tion, health care, hospitality and tourism, and professional services even though the 
federal government remains the single largest employer in the District.” Although 
geographically small, the District’s economy has the depth and diversity to justify 
statehood. 

Beyond material conditions, it is important to add the moral imperative for 
statehood. Residents of the District often observe that the United Slates government 
is a champion of democracy and self-determination for countries around the world, 
Yet, in the shadow of the Capitol, hundreds of thousands of citizens are denied self- 
government and voting rights equivalent to all others in the country. This condition 
has been decried in many articles, speeches, and presentations, and its historical 
roots aside, it can only be seen as a profound injustice.^^’ 

II. Alternative Modes of Representation and Autonomy 
A. The District Has a Delegate to the House of Representatives 


” Reed, supra note 50. 

See id. (noting that the District’s ability to raise revenue is impaired by its ability to 
impo.se a “commuter tax”). 

See DC Facts 2013, supra note 44 (finding only 28.6 percent of employed DC 
residents were government employees). 

District of Columbia: Wage and Salary Employment by Industry and Place 
ofWork,D.C.Dept,OfEmp’t. Servs. (2013), ava/fai/e a/ http://does.dc.gov/sites/default 
/files/dc/sites/does/publication/attachments/CESdcl Dec 1 3 .pdf(estimating that approximately 
373.000 D C. residents work in non-financial-sector private-employer jobs while 
approximately 200,000 work for the federal government). 

See. e.g.. Sen. Orrin G. Hatch, "No Right More Precious in a Free Country’": Allowing 
Americans in the District of Columbia to Participate in National Self-Government, 45 H ARV, 
j, ON l.FGis, 287 (2008) (concluding that the District’s disenfranchisement is “an injustice 
that has lasted far too long”); Raskin, supra note 38, at 417 (de.scribing the District as 
America’s “last colony” full of “second-class citizens”); Aaron E. Price, Sr., Comment, A 
Representative Democracy: An Unfulfilled Ideal for Citizens of the District of Columbia, 7 
D.C.L. Rev, 77, 78 (2003). 
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Beginning in the 1970s, Congress accorded the District a certain degree of 
autonomy over its local affairs and a form of representation in the House of Repre- 
sentatives.^^ These actions create an illusion of equal citizenship for District resi- 
dents; but, because they are neither complete nor permanent forms of relief, they 
actually serve to perpetuate the District’s second class status. These actions have 
given rise to a variety of arguments that, in one form or another, posit that District 
residents are well represented under current arrangements and that statehood is 
unnecessary. A close look belies that notion. 

In 1970, Congress provided the District with a delegate in the House of Repre- 
sentatives, elected every two years by the people of the District. She may partici- 
pate in debates, but has no vote.*^ At one time, from 1996 to 2007, the House 
permitted the Delegate to vote in the Committee of the Whole with the proviso that, 
if the vote were ever decisive, it would not count.^' The position is held in such low 
esteem by other House members that, on several occasions, the District’s current 
delegate, Eleanor Holmes Norton, has been denied the opportunity to testify before 
a House subcommittee on legislation directly affecting the District. 

Political theorists argue that representation comes in many forms and that the 
representative need not be elected or have a vote in a body.*’ This may be the case, 
for example, where a non-elecied person “represents” a national government in a 
global insliiulion or forum. The delegate’s role is to inform the body of the princi- 
pal’s views and to register that infonnation by vote or otherwise.*’^ Such representa 


generally Price, supra note 56, at 84 -88 (outlining the historical progre.ssion of 
D.C.’s non-voting delegate to the House of Representatives and Home Rule, and arguing that 
both are insufficient for guarding the District’s interests before Congress). 

Raskin, note 38, at 425-26 (discussing the insufficiency of suffrage solutions 

short of statehood, and noting that District residents “would not endure [such] indignities and 
injustices [] if not for its own ‘political impotence’’’). 

2U.S.C. §25a(2012)- 

Id. 

Michel V. Anderson, 817 F. Supp. 126, 142 (D.D.C. 1993), 14 F.3d 623 (D.C. 

Cir, 1994); Arjun Garg, .4 Capital Idea: Legislation to Give the District of Columbia a Vote 
in the House of Representatives, 41 COLUM. J.L. & Soc. PRODS I, 2 n.4 (2007); Ben 
Pershing, Norton Fails in Effort to Prevent Loss of Committee of the Whole Vote, Wash. 
Post (Jan. 5,2011 ), htip;//voices.washingtonpostcom/dc/20 11/01 ^orton_effon jo._prevcnt 
Joss-html. 

Perry Stein, House GOP Again Tries to Restrict Abortion in D.C., Wash. City Paper 
(Jan. 9,2014), http://ww\v.washingtoncitypaper.com/blogs/citydesk/2014/01/09/house-gop 
-again-tries-to-rcstrict-abortion-in-d-c/; Quinn 'Non(\e.xX\t\g,They Did It Again: GOP Refuses 
to Hear Congresswoman 's Testimony on DC Abortion Bill, MSNBC (May 18, 2012), http:// 
www.msnbc,conVmsnbc/they-did-it-again-gop-reftises-hear-c?!ite=. 

See generally, e.g., J. Roland Penrock, Political Representation: An Overview, in 
Representation: Yearbook of the American Society for Political and Legal 
Philosophy 8 (J. Roland Penrock & John W. Chapman eds., 1968). 

See e.g., David McCullough, John Adams 260 -63 (2001) (describing Congress’s 



427 


10 William & Mary Bill OF Rights Journal [VoL 23:000 

tion is authorized, accountable, and deemed adequate to represent another’s inter- 
ests.^^ This theory is fundamentally flawed as a response to the District’s current 
position of subordination. It is true that the people of the District send a delegate to 
Congress, but that “representation,” although certainly not meaningless/'' is incapa- 
ble of parrying the many ways that Congress can interfere in District 
affairs — interference that would be impermissible if the District were a state.'’’ And 
even on its own terms, this theory of representation cannot respond to the circum- 
stances of the District: the District’s delegate may be authorized in that she is 
elected, but authorized to do what? She simply does not stand on equal footing with 
the other representatives and they can, and do, ignore her at will. 

Even if the delegate were given the right to vote, the situation would not be 
much improved. The delegate is only a representative in the House, witli one vote. 
The District w'ould still lack two Senators, and thus lack the influence and power of 
two votes in that much smaller body. Moreover, what Congress gives, Congress can 
take away. 

B. The District Is Represented—By All Members of Congress 

The argument here proceeds from the flip side of the principle of political 
accountability endorsed in McCulloch v. Marylandf'^ That is, although the part 
cannot control the whole, the whole can control the part. In McCulloch, the Supreme 
Court ruled that the state (the part) could not tax instrumentalities of the federal 
government (the whole).*’ But, conversely, the federal government (the whole) 


appointment of five men, including John Jay, to negotiate peace with Great Britain in 1781 
in Paris after the Revolutionary War). 

' ' Seee.g., id. at 456 57 (describing how the peacetreaty brokered with Great Britain by 
John Jay went to the Senate in 1795 with George Washington’s approval despite its having 
terms that "would ingnitc a storm of protest"). 

For in.stance, Delegate Eleanor Norton Holmes has worked with Representative Darrell 
Issa, Chaimian of the House Oversight and Government Reform Committee, to bring budget 
autonomy to the District. Press Release, Eleanor Holmes Norton, Norton to Continue to 
Defend Budget Autonomy Referendum. Following GAO Opinion (Jan, 30, 2014), available 
tuhttp://norton, house.gov/media-ccnter/press-releases/norton-to-continue-to-dcfend-budget 
-autonomy-referendum-following-gao. Significantly, her advocacy resulted in a .shutdown- 
avoidance provision for the District being included in the fiscal year 2014 omnibus 
appropriations bill. Id. 

See generally, e.g.. New York v. United States, 505 U.S. 144, 174-76, 1 80 (1992); 
Printz V. United States, 52 1 U.S. 898 (1996) (holding respectively that Congress can neither 
commandeer a state’s executive officers to enforce federal law against the state’s own 
citizens). 

I7U,S.3I6(i819). 

Id. at 360-62, 398. 
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could tax the state (the part).’® In the same vein, the argument runs, Congress — all 
of its representatives — can speak for the District, with the many looking out for the 
few. Although theoretically this could be so, there is no accountability to the few. 
Congressional representatives need not account for the District’s needs or act in its 
best interests.^’ In fact, the District has sometimes been used by Congress as a kind 
of petri dish to grow programs not embraced by D.C. residents,’’ In this regard, 
former House Speaker Newt Gingrich identified the District as a “laboratory” for the 
Republican Party’s pet policies such as school vouchers and certain tax policies.’^ 
More recently. Senator Rand Paul observed that congressional control over the 
District gave representatives the opportunity to draw attention “to some issues that 
have national implications.”’"* 

The idea that the entire Congress could actually represent District residents 
perhaps made sense at the beginning of the Republic. In 1800, when District 
residents were disenfranchised as part of the law transferring full authority from the 
states ceding land to the federal government to create the District, the assumption 
was that Congress would care for the residents and that the residents would be able 
to directly lobby Congress.’^ In 1801, Representative Dennis, remarking on the 
House floor about District residents, suggested that “[f]rom their contiguity to, and 
residence among the members of the General Government, they knew, that though 
they might not be represented in the national body, their voice would be heard. 
And this made sense given that the House of Representatives then had scarcely over 
100 members” and the District a population of fewer than 15,000 residents.’'* 


Id. 

See, e.g.y Raskin, supra note 38, at 421 (“Without any meaningful voice in the 
legislative process ... the people of the District have no check against legislative tyranny,”), 

In the 1 990s under then House Speaker Newt Gingrich, a Republican task force on the 
District pushed for tax cuts and school voucher programs that were unpopular with District 
residents, Sommer, supra note 37. Such unwanted interference continues to this day with 
Senator Rand Paul attaching a loosening of the District’s gun control laws as an amendment 
to a budget autonomy bill. Ben Pershing, D.C. Budget Autonomy Bill Pulled after Rand Paul 
Offers Amendments on Guns. Abortion, Unions. Wash. Post (June 26, 2012), http://www 
.washingtonpost,com/blogs/dc-wire/post/rand*paul-seeks-to-change-district-laws‘ 0 n-guns 
-abortion-unions/20 12/06/26/gJQAOTTf4V_blog.hlinl [hereinafter Pershing, Budget 
A utonomy Bill Piil!ed\ (noting that Senator Paul is one of many Republicans eager to change 
the District’s laws”). 

Sommer, supra note 37. 

Pershing, Budget Autonomy Bill Pulled, supra note 72. 

10 AnnalsokCong. 998(1801). 

Id 

The 6lh Congress had 106 Representatives. Congress Profiles: 6th Congress 
(1799 ISO!), Umtf.d States House of Representatives, http://history.house.gov 
/Congre.ssional-Overvievv/Prol11es/6th/ (last visited Mar. 2 1 , 20 1 4). 

Race and Hispanic Origin: supra note 24. 
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Members of Congress apparently envisioned a small, cozy community with resi- 
dents readily mingling with the national representatives. If that were ever tme, it is 
most surely not true now. 

C. Representation via Allies in Congress and Political Elites 

One might look at the District and pronounce it “lucky.” The federal govern- 
ment bailed out the District in the 1990s when its bonds were rated below junk and 
bankruptcy loomed.’*' The federal government took over the District’s pension 
liabilities at that time as we)).*'® And the federal government continues, to this day, 
to pay for the court system and its related costs.**' District residents also enjoy the 
multiplicity of federal jobs available in the District, although the trend of the federal 
government employing a significant amount of District residents is on the decline."^ 

In these and other ways, the argument runs, control by Congress has been 
benign, even beneficial overall.*’ Congress’s actions tow'ard the District do not 
reflect deep-seated prejudices or a desire to harm a politically powerless group. It 
is this notion that led the D.C. Circuit Court to evaluate equal protection discrimina- 
tion claims against Congress vis-a-vis the District by mere rational basis review.*^ 
In a case involving the automatic commitment to mental institutions of federal 
criminal defendants charged in the District, United States v. Cohen, the D.C. Circuit 
Court noted that higher, more rigorous standards of review are reserved for a class 
that is “more likely than others to refleel deep-seated prejudice rather than iegisla- 


See Lisa Hoffman, Odd Couple: Barry, Gingrich Find Common Ground, Dallas 
Morn. News, Oct. 15, 1995, 16A; David A. Vise& Yolanda Woodlee, $146.7 Million Loan 
to D.C. Approved by U.S. Treasury, Wash. Post, June 23. 1995 at C3. 

Mike Debonis, D.C. 's Pensions Are Looking Pretty, Wash. POST (Mar, 1 1, 2013), 
http://www\washingtonpost.com/blogs/mikc-debonis/wp/20 1 3/03/1 l/d-c-s-pensions-are 
-looking-pretty/. 

*** Zoe Tillman, D.C. Courts to Furlough One-Third of Employees During Shutdown, 
LEGALTiMES(Oct. 1,20 1 3), http://legaltimes.typepad.eom/blt/2013/10/dc-courts-to-furlough 
-one-third-or-employees-during-shutdown.html. 

Jennifer Liberto, Washington D.C. Jobs': Ground Zero for Budget Cuts, CNN Money 
{F eb. 7, 2013), http://money.cnn.coni/20I3/02/07/news/economy/washington-dc-jobs 
-budget/. 

See, e.g., Debonis, supra note 80 (“[lit helps, to a great degree, that the city has the 
benefit of Congressional oversight. . . John Connor, House Panel Voles Jar Unit to 
Oversee District ’s Finances, Wall St. J., Mar. 31,1 995, at B7 (“Rep. Joe Scarborough (R., 
Fla ), said Congress is demanding that the city do something the federal government hasn’t 
done in more than 25 years: balance its budget.”). 

See Hoffman, .supra note 79 (“Gingrich sees his job is to fix the city, not run roughshod 
over it.”). 

United States v. Cohen, 733 F.2d 128, 132-36 (D.C. Cir, 1984) (J. Scalia, en banc). 
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tive rationality in pursuit of some legitimate objective.”*^ The court, led by now- 
Justice Scalia, did not find any reason to believe there could be Congressional 
prejudice against the District’ spopiilace.^’Moreover, Judge Scalia could not believe 
the District to be politically powerless because the District’s population included 
members of the political elite, such as officers of all three branches of the federal 
government.**^ These political elites would presumably look out for the interests of 
the District.*'^ 

This line of thinking mirrors the Supreme Court’s approach to discrimination 
against the mentally disabled. In Cleburne v. Cleburne Living Center , the Supreme 
Court applied rational basis review to laws giving disparate treatment to mentally 
disabled persons on the theory that most such laws were either helpful or benign and 
that such persons were not truly powerless.^* They had proxies such as parents and 
interest groups who could defend their interests in the political marketplace.’^ 

Not only are such arguments inherently demeaning in that they suggest that 
District residents are not fully capable of representing their own interests, but they 
mistake the consequences of federal control. It is not always generous or benign. It 
can, and has been, quite harmful and intrusive. As described above, politicians use 
the District to test their pet policies and push for their agendas, ignoring the desires 
of District residents.’^ 

Moreover, the idea that District residents are adequately represented by political 
elites, as then-Judge Scalia contended,’’’ is quite naive. Yes, it is true that some 
members of the three branches of the federal government live in the District, but 
they make up only a tiny percent of the 646,000 residents and their behavior mostly 


Id. at 134 (quoting Plyler v. Doe, 457 U.S. 202, 216 n. 14 (1982)). 

See id. at 136 (applying rational basis review to laws affecting District residents). 

Id. at 135. 

Id. (“It is, in any event, fancifiil to con.sider as ‘politically powerless’ a city whose 
residents include a high proportion of the offices of all three branches of the federal 
government, and their staffs”.). 

473 U.S, 432 (1985). 

Id. at 445-46. The rational basis review in Cleburne was actually stronger than the 
rational basis in Cohen because it was really what has come to be tenned as “rational basis 
with bite.” See, e.g., Gayle Lynn Pettinga, Basis with Bile: Intermediate Scrutiny 

by Any Other Name, 62 iND.L.J. 779, 780-87 (tracing the evolution of “rational basis with 
bite” as a fourth standard of review). 

473 U.S. at 445 (“[T]he legislative response, which could hardly have occurred and 
survived without public support, negates any claim that the mentally retarded are politically 
powerless in the sense that they have no ability attract the attention of the lawmakers.”). 

Part II.B, 

Co/ie«,733 F,2dat 135. 
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evinces indifference to District issues.’^ This is ajurisdiction in which most residents 
are ordinal^ citizens with no professional connection to the federal government.^'’ 
it is true that the District has been granted “Home Rule” by Congress.^’ Under 
the Home Rule Act, District residents elect a mayor and a thirteen-member 
Council. The Act provides the District with legislative powers over District affairs 
consistent with some of the powers held by the states.^^ Using these powers, in 
recent years the Council has enacted such progressive legislation as marriage 
equality, decriminalizing marijuana, creating a right to shelter, and providing 
undocumented immigrants with driver licenses. '^“Nevertheless, the Home Rule Act 
reserves a number of important powers for Congress and the federal government. 
For instance, judges of District courts are appointed by the President of the United 
States with the advice and consent of the Senate.'®' Congress also reserves for itself 
considerable oversight of the District; the Home Rule Act in no way blunts the 
application of the District Clause in the Constitution.'®^ Additionally, Congress 
delineated several areas over which the Council cannot legislate, including a 
prohibition on imposing any income tax on non-District residents who work in the 
District.'®'’ As welcome as the Home Rule Act may be, the eSvSential defect remains. 
Anything the District is empowered to do is at the sufferance of Congress. And what 
District residents have gained under the Home Rule Act, they may lose just as 
readily, given that the Home Rule Act itself states: 

[T]he Congress of the United Slates reserves the right, at any 
time, to exereise its eonstitutional authority as legislature for the 
District, by enacting legislation for the District on any subject, 
whether w'ithin or without the scope of legislative power granted 
to the Council by this Act, including legislation to amend or 


” An c)b.servaiion based on my 30-p!us years in the District and eight years on Council 
of the District of Columbia. 

See Raskin, supra, note 38, at 420 n. 18. 

” See generally Home Rule Act, supra note 3 , 

M at §§401-13,421-23. 

Id at § 302, 

Indeed, the Council’s structure as a unicameral legislative body of only thirteen 
members may help the District pass such progressive legislation more efficiently than state 
legislative bodies, which are almost all bicameral, Mike Debonis, h D. C. Overgoverned? 
Or Undergoverned?, WASH. POST (Feb. 3, 20 11 , 9:00 PM), http://www.washingtonpost,com 
/wp-dyiv'contenl/article/201 1/02/03/ AR201 10203070i0.html. 

Home Rule Act, § 433(a). 

See U.S. Const, art, 1, § 8, cl. 17; Id. at § 601 (reserving the right for Congress to 
continue exercising its constitutional authority to legislate for the District. 

See Home Rule Act, supra note 3, at § 602(a)(5). 
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repeal any law in force in the District prior to or after enactment 
of this Act and any act passed by the Council. 

One palliative to this subordinate state of affairs might be found in the view that the 
District’s position with Congress is no better or worse than any local government’s 
relationship to its state government. Under conventional local government theory, 
towns, cities, and counties are “creatures of the state” and, as such, they may be 
empowered or abolished or controlled by the state in a variety of ways. One might 
see an analogy with the District vis-a-vis Congress. Municipalities get to “act like” 
local governments but only insofar as they are given permission by the superior 
entity, the state. The District gets to act like a local government under “Home 
Rule,” but only insofar as given permission by Congress.'*’^ District residents, the 
notion runs, should consider themselves as a municipality to Congress. However, 
the essential error in this analogy is that the District is not similarly situated to a 
local government and its state because the District has no equal vote — indeed no 
vote at all — in the legislative chamber that controls it. 

III. Getting to Statehood 

Because the District’s subordination can only be fully cured byjoining the ranks 
of states, the question is how can that be done? Commentators and supporters of 
statehood have offered several avenues to achieve statehood or, at least, to achieve 
a close resemblance to statehood. Only two offer the chance for authentic statehood, 
and ail face significant obstacles. 

A. Pseudo or Nommal Statehood 

From early in the Republic’s history, there has been debate over whether the 
District was nominally a state. "’’’ Proponents of nominal statehood argue that 
because certain words in the Constitution do not have a rigid, inflexible meaning, 
u.se of the word “state” in the Constitution can encompass the District. Although 
in Hepburn v. Ellzey, the Supreme Court initially rejected this idea, holding that 
“state” has only one meaning,"^ the Court later said, in Loughborough v. Blake, XhtxX 


Home Rule Act, supra note 3, at § 601 . 

See Clinton v. Cedar Rapids, 24 Iowa 455, 475 (1868) (“Municipal corporations . . . 
are, .so to phrase it, the mere tenants at will of the legislature.”). 

See id. 

See supra notes 101-103 and accompanying text. 

This debate reached the level ofthe Supreme Court with v. Ellzey, 6 U.S. 445 

(1805), 

Raven-Han.sen, Congressional Representation, supra nolQ 1, at 179. 

Hepburn, 6 U.S. , at 452-“53. 
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the District could be treated as if it were a state, at least for the purposes of laying 
taxes pursuant to Article I, Section 2^” The Court later extended this thinking to 
other clauses,’ adopting the view that, “[w]hether the District of Columbia consti- 
tutes a 'State or Territory’ within the meaning of any particular statutory or constitu- 
tional provision depends upon the character and aim of the specific provision 
involved.””^ 

Seizing on this approach. Professor Peter Raven-Hansen, among others, argues 
that the Court should use the theory of nominal statehood to permit the District to 
be a slate for the purposes of securing representation in the House of Representa- 
tives pursuant to Article 1, Section 2.'*“* But the argument meets strong headwinds 
in the case of Adams v. Clinton, which rejected the idea outright,"^ and the Supreme 
Court affirmed without an opinion."^ Moreover treating the District as a state for 
some clauses of the Constitution is a rule of construction. It would have no effect on 
Congress’s express powers under the District Clause"’ to control District atfairs in 
every particular."* Courts have interpreted the District clause broadly, finding 
Congress can act as a “legislature of national character” over the District and is not 
constrained by the limits on state legislatures."^ 


See 18U.S. 317,318-320,322 25 (1820). 

"■ See, e.g., Stoutcnburgh v. Hennick, 129 U.S. 141, 147 (1888) Callan v. Wilson, 127 
U.S. 540, 548-49 (1887). 

District of Columbia v. Carter, 409 U.S. 418,420 (1973). 

Raven-Hansen, Congressional Representation, supra noi^ !, at 184-85. However, an 
interpretation finding the District a state for purposes of Article 1, Section 2 representation 
could easily apply to Article 1 , Section 3, which provides for two senators from each “stale,” 
This would be an even more difficult interpretive case to make. 

90 F. Supp. 2d 35, at 35-36, 55-56, 61-62 (D.D.C.), ajf'd, 53 1 U.S. 941 (2000) (also 
rejecting the plaintiffs’ claims for representation under the theories of equal protection, 
privileges and immunities, due process, and the republican guarantee clause). 

531 U.S, 941 (2000). 

U.S. Const, art. !,§8,cl. 17. 

Under the District Clause, Congress can exploit the District’s lack of autonomy for 
political gain and act contrary to the desires of District residents. For instance, in the 1 990s, 
Congress passed the Barr Amendment, which prohibited the District from spending any 
funds on marijuana legalization ballot initiatives, preventing District residents from voicing 
their opinions on the subject at the ballot box. Turner v. D.C. Bd, of Eiection.s & Ethics, 77 
F. Supp, 2d 25, 27, 30 (D.D.C. 1999) (noting in dicta that Congress’s attempt to interfere 
with District residents’ ability to express their legislative preferences through their voles 
infringed on “the crux of the democratic system”); Bill Miller & Spencer S. Hsu, Results Are 
Out: Marijuana Initiative Passes, WASH. POST Sept. 21,1 999, at A 1 , 

Ncild V. District of Columbia, 1 10 F.2d 246, 250 51 (D.C. Cir. 1940) (noting that 
while the donnant Commerce Clause eonstrains the states, it does not limit Congress’s ability 
to legislate for the District); see Palmore v. United States, 411 U.S. 389, 397 -98 (1973). 
When Congress treats the District in a discriminatory way, applying standards different from 
those applied for states, such treatment stands provided it meets a watered-down version of 
rational basis scrutiny. United States v. Cohen, 733 F.2d 128, 132-36 (D.C. Cir. 1984) (J. 
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Nevertheless the theory of nominal or pseudo statehood may have utility in 
pursuing aetual statehood. That is, the more occasions there are to think of the 
District as a state, the more likely the idea of true statehood may take hold.'”'’ 

B. Diluted Slalehood: Retrocession to Maryland 

An additional way to secure the rights and benefits of statehood for District 
residents would be to retrocede District land to Maryland. Just as Congress 
retroceded Arlington and Alexandria back to Virginia in 1846, some commentators 
advocate for retrocession of the District, save for the National Capital Service Area, 
to Maryland. This would grant District residents the rights and privileges of living 
in a state without actually forming a new state.’’^ With this plan, Congress would 
retain dominion over land left as the national capital.’^^ 

The precedent of retroceding now-Arlington and Alexandria counties to Virginia 
illustrates how this would be accomplished. The retrocession involved the approval 
of three parties: the people of Alexandria County, the Commonwealth of Virginia, 
and the United States Congress.'-'* In the 1830s, residents of the land ceded to the 
District from Virginia, then known as Alexandria County, grew increasingly 
dissatisfied with their situation.'^* They did not perceive themselves as receiving any 
of the economic benefits the rest of the District residents were receiving, even as 
they suffered the loss of the privileges of being a citizen of a state. In 1840, 
Alexandria County voted in favor of retrocession to Virginia,’^’ and in 1846, 
Congress approved retrocession, noting that Virginia had also signaled its willing- 
ness to take back llie land.*^* In the opening line of Congress's legislation, Congress 
noted that “no more territory ought to be held under the exclusive legislation given 
to Congress over the District which is the seat of the General Government than may 
be necessary and proper for the purposes of such a seal.”'^’ The Supreme Court 


Scalia); see supra Pari HI.C. 

See supra . 

Garg, supra note 61, at 14. 

hi 

See id. 

Barnes, .yiypra note 29, at 59. 

Id. at 1 6, (citing Mark David Richards, The Debates over Retrocession, 1 801-2004, 
Wash. Hist., Spring/Summer 2004 at 52. 

Id. (citing Richards, supra note 125) (At the time the District was created fomi 
Virginia and Maryland, the Framers believed the selected site would benefit form 8500,000 
being spent there annually). 

Barnes, supra note 29, at 16 (citing Richards, supra note 125, at 67), 

' An Act to Retrocede the County of Alexandria, in the District of Columbia, to the State 
of Virginia, ch, 35, 9 Stat. 35 (1846). 

Id. 
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approved the retrocession in Phillips v. Payne when a resident of that county 
challenged the assessment of Virginia property taxes against him.''^‘’ 

Following the precedent established by the Virginia retrocession, retroceding 
to Matydand would entail approval of the retrocession by District voters and Mary- 
land voters and an act of Congress.'^' Congress would shrink the national seat of 
government to a federal enclave comprising the Capitol, the White FIoiisc, Supreme 
Court, national monuments, and adjacent federal buildings. The Constitution places 
a maximum size for the seat of government (“not exceeding ten Miles square”)^ but 
it does not place a minimum size on the District.'^' Some critics advance the “fixed 
form” argument to oppose this reading, arguing that a strict construction of the 
District Clause means “once the cession was made and this ‘district’ became the scat 
of government, the authority of Congress over its size and location seems to have 
been exhausted. Flowcvcr, the Virginia precedent and the Court’s approval of 
that retrocession in Phillips fatally weakens this as a viable argument. 

Moreover, the Framers’ primary concerns that led to the creation of the District 
no longer stand, The reason for having a national seat of government under the 
purview of Congress alone purportedly comes from the Continental Congress’ s early 
experience in Philadelphia.'^^ As described above, this experience of a local govern- 
ment being able to hold power over the federal legislature led drafters of the Consti- 
tution to desire the nation’s seat of government to be a place of exclusive federal 
jurisdiction.'^^ This experience suggesLs the drafters had the thought of preserving 
police powers over the District at the forefront of their minds, which explains why 
they vested broad authority over the District in Congress.'^*’ But, retroceding this 
land to Maryland would still leave the federal enclave containing the seat of national 
government fully under Congress’s control.'^’ 


92U,S. 130 (1875). 

See Barnes, supra note 29, at 59. 

U.S. Const, an. I, § 8, cl. 17. 

U.S. DLP’r. or Justice, Office of Legal Policy, Report to the Attorney 
General: The Qlt-stion or Statehood for the District of Columbia 18 (1987); see 
also Peter Raven-Hansen, The ConsiUutionality of DC. Siaiehood, 60 Geo. Wash. L. Rev. 

1 60, 1 67-70 (1991) [hereinafter Raven-Hansen, Constitutionaliry ofStaiehoocf] . 

iee .v2/p/-<3 Part 11 A. 

Id 

Raven-Hansen, Congressional Representation, supra note 1, at 170 72, 178 (“[T]he 
District was created for the relatively narrow purpose of preserving national police authority 
and jurisdiction at the scat of the government.”). This concern with who had control of 
security at the seat of government suggests one reason why the drafters did not pay much 
attention to the representation question of future District residents. Id. at 172 -73. Another 
reason why representation received little attention is because drafters assumed states ceding 
land to the federal government for the District would make provisions for the representation 
of District residents in the acts of cession. Id. at 172. 

Barnes, supra note 29, at 24-25, 28. 
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The Twenty-Third Amendment presents another possible obstacle to 
retrocession. The Amendment provides for at least three electoral votes for presiden- 
tial elections for the District.'^* Retroceding this land would make this amendment 
redundant because Maryland already has its own electoral votes as provided under 
the Constitution, but the remaining federal enclave, aceording to critics, would also 
continue to have its three electoral votes, even though only the First Family would 
now live in the nation’s seat of government.'” Critics argue that an act of Congress 
cannot repeal a constitutional amendment. However, Professor Raven-Hansen 
argues statehood would likely make the Twenty-Third Amendment moot, either by 
making it no longer applicable to the District or by impliedly repealing it.'*' By 
effectively divesting the national enclave of any voters, the Twenty-Third Amend- 
ment would simply be inapplicable rather than repealed, thus avoiding any constitu- 
tional obstacle.'*' 

It is unclear whether Maryland would embrace the opportunity to annex the 
District. Maryland would gain a strong economic center'*^ and retrocession would 
also minimize the possibility of the District imposing an income tax on Maryland 
residents working in the District.'** But, annexation would also bring challenging 
education problems, significant poverty and homelessness rates, and other social 
ills.'*^ And, it is certainly questionable whether annexation is beneficial for or 
preferred by the District. The District would not enjoy an identity as its own state. 
Instead, it would be subsumed by Maryland and would have to reorganize itself 
aceording to Maryland law. Although the District would finally enjoy congressional 
representation as part of the Maryland delegation, the District’s interests do not 
always align with Maryland’s interests. District residents simply do not identify as 
Marylanders. Retrocession would require a cultural shift as well as a political shift, 
and it would dilute the political power and autonomy of the District.'*'^' 

C. Authentic Paths to Statehood 

The District can achieve authentic statehood either by an act of Congress or by 
a constitutional amendment. 


U.S. Const, amend, XXIIL 

Raven-Hansen Constituiionality of Statehood^ supra note 133, at 1 83-84. 

Id at 184-86. 

Wat 184-89. 

Id 

See supra notes 47-52 and accompanying text. 

Philip G. Schrag, The Future of Districi of Columbia Home Rule, 39 Ca^TH. U. L. Rev. 
311,321 (1990). 

Raven-Hansen ConsiHutionality of Statehood, supra note 1 33 , at 161, 

' hi. at 161-62; Sebrag, supra note 144, at 321- 22 n. 58, 322. 
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I . Creating the Stale of New Columbia 

Besides having the power to grant representation to the District, Congress also 
has the power to create the state of New Columbia out of District land.''^^ Congress 
could shrink the seat of government to an area containing only the Capitol building, 
the White House, Supreme Court, national monuments, and adjacent federal biiiid- 
ings.'"*^ The remaining District land would become the state of New Columbia'^‘^ via 
Congress’s power to admit new states to the Union.*^ The only constitutionally 
required steps for the process of admitting a new state would be an admission bill 
passed by Congress and presentment of that bill to the president.’^’ 

The advantage of this approach is that once a territory, or, in this case the 
District, becomes a state, its statehood cannot be taken away,'^‘ Despite the obvious 
advantages, some commentators question whether creating a new state out of the 
District “would destroy the original concept of the Seat of Government being 
independent from any state.”*” But, Congress would still maintain exclusive control 
of the area designated the capital'” Additionally, as described above, there is 
precedent for shrinking the size of the District.'” Although the shrunken territory 
would go to create a new state rather than an existing state, this difference is not 
problematic. The Framers were concerned about the proximity of any state to the 
seat of national government; under this logic, it should not matter whether the state 
is one of the original colonies or a newly created one. 

The House introduced a bill to achieve this result in 1993, but it suffered a 
277-153 defeat after two days of floor debate.'” At the lime, there were questions 
of the constitutionality of such legislation because of its possible relationship to the 
Twenty-Third Amendment.'” However, just as the Twenty-Third Amendment 
should not present an obstacle to retrocession, it should not present an obstacle to 
creating a new state. The creation of New Columbia would moke the Twenty-Third 


Garg, -•iiipra note 61, at 11. 

Id 

Id 

U.S, Const, art. IV §3. 

Comiitutional and Economic Issues Raised by D.C. Statehood: Hearing on H.R. 32S 
Before the Subcomm. On Fiscal Ajfairs and Health oj the H Comm. On the District of 
Columbia, 99th Cong. 35 (1986) (statement of Prof. Raven-Hansen). 

Barnes, .rwpra note 29, at 24. 

Id. 

W. at 24-25, 28. 

5^e.¥w/jmPart V.B. 

Garg, supra note 61, at 1 1-12. 

Id 
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Amendment either moot or no longer applicable because there would not be any 
voters remaining in the federal enclave.’^* 

The true obstacle to this approach is political; to pass an enabling act to create 
the state of New Columbia, the legislation must have bipartisan support. Many 
Republicans appear unlikely to support legislation creating a new state of a 
staunchly Democratic area. If the District were able to send two additional Demo- 
cratic senators to the Senate, it would upset the current political balance, making it 
more difficult for Republicans to either achieve or maintain a majority. These 
political calculations make such a bill’s passage unlikely. At the moment, the New 
Columbia Admission Act sits in committees in both the House and the Senate, but 
prognosticators accord the bills a slim chance of passage. If such a bill could not 
pass in the 1 990s, it is unlikely to pass now when Congress has grown increasingly 
partisan. 

2. Passing a Constitutional Amendment for Either Statehood or Representation 

Although nothing in the Constitution expressly denies Congress the power to 
cither make the District a state or grant it representation, some believe achieving 
either of these goals requires a Constitutional amendment."^" Appealingly, a consti- 
tutional amendment would be both legally and politically sound. Unlike a statute 
granting representation or greater autonomy, a constitutional amendment could not 
be easily repealed when party power changes in Congress. Nevertheless, passing a 
constitutional amendment is always an uphill battle. The D.C. Voting Rights 
Amendment was proposed in Congress in 1978.’** It would have treated the District 
as a state, securing for it full Congressional representation, full participation in the 
Electoral College system, and full participation in the constitutional amendment 
process.’*^ Although it passed both the House and the Senate by supermajorities, it 
failed to he ratified by a sufficient number of states.'*^ Because the bill provided for 


Raven-Hansen, ConsiiiutUmality ofSiatehooJ, supra note 133, at 1 84 -89. 

H.R. 292: New Columbia Admission Aci, GovTrack, https://ww\\‘'.govtrack,us 
/congress/bills/! !3/hr292 (last visited Feb. 20, 2014) (giving the House bill a seven percent 
chance of enactment); S. 132: New Columbia Admission Act, GovTr.‘\CK, httpsi/Aswvv 
.govtrack.us/congrcss/bills/l 13/sI32 (last visited Feb, 20, 2014) (giving the Senate bill a 
seventeen percent chance of enactment). 

See Garg, supra note 61, at 24-27 (delineating the various arguments against the 
constitutionality of a statute granting representation). 

Id. at 26. 

H.R.J. Res. 554, 95th Cong. (1978). 

Id. 

Barnes, supra note 29, at 37. 
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a seven-year ratification period, the Amendment would once again have to pass the 
House and Senate if anyone tried to revive it.'^' 

The difficulty in ratifying an amendment securing statehood for the District has 
only increased since the 1970s.“’* First, the 1970s amendment did not secure full 
statehood for the District.'^’ The inability to ratify this amendment by a sufficient 
number of states suggests that an amendment securing flill statehood for the District 
would have an even smaller chance at ratification. Second, the political landscape 
in Congress has changed dramatically since the 1970s. The ability to secure enough 
support to pass an amendment in the House and Senate is greatly diminished, 
particularly when, as described above, the outcome would dramatically change the 
political balance in the Senate. 

IV. On the Way to Statehood: The Advantages and 
Disadvantages of Incrementalism 

If the District is to achieve authentic statehood via an act of Congress or a 
constitutional amendment, the public needs to be educated and engaged in the 
District’s plight, supporters must be persistent in lobbying Congress, and District 
residents and their local and national allies must pursue a vigorous public campaign 
akin to civil rights struggles of old. This is likely to be a difficult and long-term 
project, and in the meantime, the District faces a strategic dilemma; should the 
residents pursue an incremental approach to gradually achieve greater autonomy and 
some voting representation in Congress? Or should they hold out for statehood 
exclusively? 

Under an incremental approach, the end goal would remain statehood, but 
advocates would pursue a step-by-step approach, gradually posturing the District as 
if it were a state.'** This has already been happening in actions real and symbolic. 
The District exercises many powers of a state under the Home Rule Act,'*’ and it has 
voted to assume autonomy over its local budget.”” The Districths lawyer is no longer 
referred to as “corporation counsel” but as “attorney general,””' and some elected 
officials have suggested that the Mayor and Council be called the governor and 


H.R.J. Res, 554, 95th Cong. (1978). 

See id. 

Barnes, .<iiipra note 29, at 37-38. 

See Schrag, supra note 144, at 322. 

See supra Part III.C. 

See Emma Dumain, Voters Pass D.C. 's Budget Autonomy Referendum, Many Ask 
".Won’ What? ”, Roll Call (Apr. 24, 2013, 6:17 PM), http;//w%w.rDllcall.com,''news/voters 
pass dcs_budget_autonomy_referendum_many_ask_now_what-224328- 1 htm!. 

Mayor Renames OCC to Office of the Attorney General for DC, OFFict; OF THE 
AiiORNEY Gen, (May 26, 2004), http://oag.dc.gov/release/mayor-renames-occ-ofrice 
-attorney-gcneral-dc. 
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legislature. An entire lobbying effort has coalesced around achieving a vote in 
Congress for the District’s delegate, and one of the most visible and active District 
groups is DC Vote, which, for yeare, has made the delegate’s vote its main objec- 
tive.'’^ The advantages of incrementalism are that it might positively change public 
perceptions of the District’s ability to govern itself, that Congress would ultimately 
see statehood as more palatable and less threatening, and that, in the meantime, the 
residents would, in fact, acquire greater autonomy and control over their local 
affairs. 

But incrementalism carries disadvantages and risks. The first is the frustration 
that will come if greater autonomy is conferred and then snatched back by a new set 
of Congressional overseers. Second is the danger of compromises the District may 
be forced to make for modest and always contingent advances, compromises that 
themselves cement the District’s second class status and teach the wrong lesson 
about the political maturity of the District. In this regard, consider the legislation 
proposed in the late 2000s that would have secured a voting representative in the 
House of Representatives for the District. On April 18, 2007, the House passed the 
District o f Columbia Voting Rights Act of 2007, which would have provided for a 
single Congressional district for the District of Columbia.”** To appease those who 
worried this would throw off the political balance in the House, the bill would have 
increased the House from 435 to 437 seals, adding an extra seat for Utah as well.”-' 
Because the District is reliably Democratic and Utah is reliably Republican, this 
would have preserved the balance. Unfortunately, the Senate version of the bill 
failed to pass.”*^ The bill was introduced again in the House and Senate in 2009.”’ 
This time, it passed the Senate.”** However, it included a hastily added amendment 
repealing most of the District’s gun control laws.”’ Although moderate House 


5e(?Mike DeBonIs, Why does iheD.C. Council Have 13 Members? ASH. POST (Feb. 
7, 2011, .'iiSS PM), http;//voices.\vashingtonpost.com/debonis/201 l/02/why_.does_the 
_dc_council_have_l.html; Lori Montgomery, y»,?rCa//7//m Gov. Williams, If You Please, 
Wash, Post, Mar. 2, 2006, at Dl, available at http://w\\w, washingtonpost.com/wp 
-dyn/contenUarticle/2006/03/01 /AR2 006030 1 02320.html. 

Mission. DC VOTF, https://w\vw.dcvote.org/dc-votes-mission-work (last visited Mar, 
21, 2014); see also Sommer, supra note 37 (describing efforts of shadow delegation and 
other individuals outside District government to promote statehood). 

H,R. 1905, 1 10th Cong. § 2 (2007). 

Id. at § 3; Kate Phillips, Senate Passes D.C. Voting Rights Bill. 61-37, N.Y. Times 
(F eb. 26, 2009), http;//thccaucus.blogs.nytimes.com/2009./02.''26/senate-passcs-dc-voting 
-rights-bi!l-6i-37. 

S.1257 (I lOth): District of Columbia House Voting Rights Act of 2007 , GovTRACK, 
https://www,govtrack.u.s/congress/bills/l 10/sl257#overview (last visited Feb, 6, 2014). 

^ S. 160 (I Illh): District of Columbia Blouse Voting Rights Act of 2009, GovTrack, 
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Democrats were willing to pass the bill with the amendment, D.C. voting rights 
advocates demanded a clean bill.**® Eventually, Delegate Eleanor Norton Holmes, 
who introduced the bill, agreed with Majority Leader Steny Hoyer to table the bill, 
finding the amendment to be too difficult to swallow. '** This experience illustrates 
the kinds of compromises an incremental approach would force District residents 
to accept. When the District must give up one form of autonomy to secure another 
form of autonomy, there is neither a gain for residents nor movement forward. 

The final and most worrisome disadvantage of incrementalism is that its success 
may sap the fervor for statehood and dilute the arguments that may, in purer form, 
ultimately win. This is particularly true of the effort to secure a vote for tlie delegate 
in the House of Representatives. If such a vote were recognized, opponents of 
statehood could then argue that the District does have a vote and one, in their 
opinion, more commensurate with the District’s geographic size and population. 
Supporters would lose their greatest rhetorical weapon — taxation without represen- 
tation. It’s much easier to make one’s case by saying, “we have no vote in Con- 
gress,” than it would be to say, “we have a vote but want more votes.” 

The dilemma of incrementalism may be solved by taking what works to posture 
the District as a state, such as budget autonomy, but holding out for full and perma- 
nent voting rights, which can only be achieved by statehood. 

Conclusion 

This Symposium was dedicated to defining and evaluating different aspects of 
democratic representation, such as expressly adopting a constitutional right to vote. 
But there is one issue that is unique in this Symposium, and that is the anomalous 
second class status of the people of Washington, D.C. Although historically explica- 
ble, the District’s status is no longer politically or morally defensible. But there is 
a complete remedy: statehood. The District’s population, resources, and democratic 
commitment entitle it to statehood. And for the District, only statehood will do. 


Mary Lu Carnevale, D.C. Voting Rights Bill Is Slowed over Gun Amendment, Wall 
St, J. (Mar. 4, 2009, 1 2:49 PM), hltp:/^Jogs.wsj.com/washwi^e/2009/03/04/dc-voting-rights 
-bill-is-slowed-over-gun-aracndment'. 

Mike DeBonis, Breaking: Norton Kills Voting Rights Bill, Wash. CiTY Paper (June 
9, 2009, 12:58 PM), http://ww'w.washingtoncitypaper.conv'blogs/citydesk./2009, '06/09 
/breaking-norton-ki!ls-voting-rights-bill/. 
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DISTRICT OF C C:) L, D M B 1 A BAR 
D i s t r i c t of Col u m b i a A fj airs Section 

Statement of the District of Columbia Affairs Section of the District of Columbia 
Bar on S. 132 — the New Columbia Admission Act - Presented to the United States 
Senate Committee on Homeland Security and Governmental Affairs 

The District of Columbia Affairs Section of the District of Columbia Bar (the 
"Section") commends Senator Tom Carper (D-DE) for holding a hearing on S. 132 - 
The New Columbia Admission Act (the "Bill”) — on September 15, 2014 before the 
Senate Homeland Security and Governmental Affairs Committee.' The Section 
respectfully submits the following statement in support of the Bill which, if enacted, 
w ould grant Statehood to the residents of the District of Columbia.' 

The Section consists of D.C. Bar members who are concerned about issues 
relating to the laws iuid government of the District of Columbia. The legislation falls 
within the Section’s special expertise and jurisdiction over Home Rule issues and relates 
clo.sely and directly to the administration of justice. The Section has consistently 
advocated for full and equal citizenship rights for District of Columbia residents through 
budget and legislative autonomy. Congressional voting rights, and full Home Rule. 

Nothing compromises the administration of justice in the District of Coliunbia 
more than denying it.s residents the eqtial rights of self-determination enjoyed by the 
residents of the 50 states. District residents pay federal taxes like all other Americans and 
do not have a vote in the federal legislature that determines whether to tax and how to 
spend those taxes. Di.strict residents have fought in every war since the Revolution and 

^ The views e.xpressed herein repre.sent only those of the D.C. Affairs Section of the District of Columbia 
Bar and not those of the D.C. Bar or of its Board of Governors. 

' This statement was approved by the Section’s Steering Committee on September !9, 20! 4. by a vote of 
eight of its nine members voting in favor, one abstaining. 
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yet do nol have an elected representative who can vote on whether to go to war. 
Residents of the District have no vote in Congress on federal measures that would 
overturn laws duly enacted by the Council of the District of Columbia; and the District's 
local budget containing its own taxpayer-raised revenue (over $6 billion in recent years) 
cannot become law until Congress affirms it. District residents have no vote on riders 
that Congress proposes to add to the District budget, even if those riders would undo 
decisions made by local legislators accountable to District residents. There is no 
legitimate reason why federal budget impasses should force a shut-down of the District of 
Columbia, alone among the 50 states, and prevent it from spending its own locally-raised 
tax dollars. These undemocratic constraints on District self-determination (and many 
others) negatively impact upon the administration of justice in the Nation's Capital. 

If adopted into law, the Bill would remedy these injustices by admitting into the 
Union as the 51®' state the State of New Columbia on an equal footing with the other 50 
slates. Admi.ssion would occur upon approval by the voters of the District of Columbia of 
the Slate Constitution and joining the Union. Among other things, the Bill provides that 
the Stale of New Columbia would hold elections for two Senators and one Representative 
in Congress; and the Mayor and members of the Council and the Chair of the Council at 
the time of admission w'ould be deemed the new state's Governor, members of the House 
of Delegates, and the President of the House of Delegates, re.spectively. A portion of the 
existing District of Columbia, to include the White House, the Capitol Building, the 
United States Supreme Court Building, other Federal buildings, monuments and military 
property would remain in the new District of Columbia and thus remain under Federal 
control for purposes of serving as the seat of the government of the United States. 


9 



The iJill is Constitutional. Under the Constitution’s Admission clause. Article IV 
Section 3, Congress may admit new states into the Union. Although the Constitution’s 
District clause. Article 1 Section 8, limits the size of the District of Columbia to ten miles 
square, there is no minimum size. The Bill does not eliminate the District of Columbia; it 
reduces its size. Indeed, the Constitution’s Article IV Section 3 permits Congress “to 
dispo.se of and make all needful rules and regulations respecting the territory or other 
property belonging to the United Stales.” The Bill also includes conforming statutory 
and Constitutional changes. The Bill strikes Title 3, United State Code section 21 
considering the existing District of Columbia to be a state for purposes of the election of 
the President and Vice President of the United States, and provides for expedited repeal 
of the 23"* Amendment which allows the District to appoint electors as if it were a state. 

The Bill would pul District residents on an even playing field with other 
Americans and is a substantial remedy for self-determination because Statehood would 
guarantee to the residents of the District of Columbia full Congressional voting 
representation, budget and legi.slative autonomy, and all of the rights that the people of 
the 50 United States enjoy. 

As the United States continues to bring democratic values and ideals to nations 
historically governed by tyrants, the Section urges Congress to correct a lingering 
injustice in its own shadow, namely, the denial of equality and full democracy to the 
more than 640,000 residents who live in the Nation's Capital. 

For further information please contact: Section Legislative Committee Co-Chair 
James S. Bubar, J Buhar@aol.coiTi . or Section Steering Committee Co-Chairs Ariel 
Levinson-Waldman, relwald man@h Qt mail.com . or Joel Cohn, cohnioel@gmail.com . 
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Testimony by Attorney Johnny Barnes 
The implications of the New Columbia Admission Act 
Presented to the Senate Committee 
Homeland Security and Governmental Affairs 
SD-342, Dirksen Senate Office Building 
Washington, D.C. 20510 

15 September 2014* 

Chairman Carper, Ranking Senator Coburn and other distinguished Senators of the Committee, thank you for 
conducting this important and timely Hearing on ’’Equality for the District of Columbia: Discussing the Implications 
of S. 132, the New Columbia Admission Act of 2013.” 

You have been a long distance runner, Mr. Chairman, in our quest for equal footing. 1 well remember when 
hundreds of us journeyed by train to Philadelphia in 1987 to highlight our desire to become a state. Along the way, 
we slopped in Wilmington, Delaware, where you arranged a warm greeting for us from citizens of your state, 
including the Mayor of Wilmington, That was a great day, one that I am certain helped lead to this day. 

My testimony is the product of a series of writings, first began in 1975. From the moment I settled in Washington, 
D.C. in 1 970, it struck me as strange that by virtue of the routine act of crossing an invisible line, coming within the 
boundaries of the nation’s capital and making it my home, most of the rights J had enjoyed, as a citizen of the state 
of Indiana, were lost. In the shadow of one of the greatest icons of democracy, the Washington Monument, that 
simple act of moving, an act carried out by thousands and thousands over the years, has made our lives difficult and 
different from the lives of every other citizen in America. That simple act caused us to become second-class, non- 
voting citizens unable to participate fully in our federal government. 

Currently, close to 650,000 taxpaying Americans who reside in the District of Columbia, more than the number of 
those who reside in the state of Wyoming and close to the number who reside in six other slates, bear all the burdens 
of citizenship, yet do not share in the benefits, particularly, the right to vote in the same manner as all other citizens. 
In 1978, the House of Representatives and the Senate passed House Joint Resolution 554 by atwo-thirds vote. The 
Resolution proposed that the District of Columbia would be treated “as though it were a state,” for the purposes of 
electing Senators, Representatives, the President and Vice-President and members to the Electoral College. As the 
principal author of that Resolution; as one who labored with many others for the seven years following passage of 
the proposal to secure ratification by thirty-eight states, only to fall short of our goal; as the principal staff author of 
the very first D.C, Statehood Bill, following the District of Columbia’s historic Statehood Constitutional 
Convention, House Resolution 51, introduced before Congress in 1987; and as a forty-five year resident of the 
District of Columbia, this is a subject that has claimed much of my attention and a great deal of my interest. 

Over the years, 1 have written about this contradiction between benefits and burdens. Most notably, I have written 
two law review articles, two booklets published in the Congressional Record, three unpublished articles and a 250- 
page, definitive treatise on D.C. Statehood among other writings. America seeks to “extend the perimeters of 
democracy around the world," as former President Reagan often stated, yet democracy comes to a screeching hall 
within view of the White House. I have joined many and many have joined me in these writings, far loo many to 
mention here. These writings have been designed to assist readers in understanding the complex relationship 
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between the federal government and the American citizens who happen to reside in the nation’s capital. Throughout 
the muddied history of the District of Columbia, this relationship has been marked by false promises, mounting legal 
complications, and the unwillingness of the courts to provide the rights that we as citizens deserve. This relationship, 
unique throughout the world, is a classic “chicken and egg” dilemma. If District residents had political standing and 
sovereignty, we could have senators, representatives, and local autonomy. If we had senators, representatives, and 
local autonomy, we could have political standing and sovereignty. The challenge, however, is how to initiate this 
cycle, because currently, the District has neither the chicken nor the egg. As an Assistant Attorney General for the 
United States, former Supreme Court Chief Justice William Rehnquist stated, “The need for an amendment 
[providing representation for the Di.slrict] at this late date in our history' is too self-evident for further elaboration; 
continued denial of voting representation from the District of Columbia can no longer be justified.” Unfortunately, 
the promissory note that Justice Rehnquist once issued has never been collected. This abandoned promise of the 
United States still persists as the greatest stain on our country, and now is the time, more than ever before, when we 
should insist that this promise be fulfilled. 

One of my writings is a Law Review Article published by the University of the District of Columbia Law School. 
Inasmuch as that Article addresses and, I believe, debunks any and ail arguments against D.C, Statehood, as part of 
my testimony, I here submit it for the Record of this Hearing. Thank you Chairman Carper. 

13 U- D.C. L. Rev. I 

University of the District of Columbia Law Review Spring 2010 

TOWARDS EQUAL FOOTING: RESPONDING TO THE PERCEIVED CONSTITUTIONAL, LEGAL 
AND PRACTICAL IMPEDIMENTS TO STATEHOOD FOR THE DISTRICT OF COLUMBIA 

!. Introduction 

A, Making D.C. Citizens the Same as All Other Citizens of the World 

Every human being on this planet, residing in a nation with representative government, enjoys political standing 1, 
and most enjoy sovereignty 2 - except those who happen to reside in Washington, D.C. 3 Political standing in 
America grows out of the Seventeenth Amendment, providing for the popular election of senators; 4 as well as 
Article I of the Constitution. 5 The absence of true representation for the people of Washington, D,C. in the United 
States Senate and only a cloistered presence in the House of Representatives is a blight on America's detnocracy; a 
glaring imperfection of a way of life this nation seeks to foist on all others. This contradiction empowers America’s 
detractors and vveakens its proponents. 6 Senator Edward M. Kennedy (D-MA) testifying at a House of 
Representatives D C. Statehood Hearing in 1984 stated, ‘The time has come at long last to end the unacceptable 
status of the District of Columbia as America’s last colony.' 7 

Sovereignty for non-federal entities in the United States stems from the Tenth Amendment. 8 The constraints on 
sovereignty for non-federal entities are specifically stated in several parts of the Constitution, but are generally 
found in the Commerce Clause - for example, only the federal government maintains the power to make money, 
declare war, enter into treaties with foreign governments, and exercise broad taxing authority. 9 These constraints on 
non-federal entities should not be read, however, as only limiting the rights given to the states and local 
governments, but those of individuals. In New York v. United States, the United States Supreme Court noted, “[t]he 
Constitution does not protect the sovereignty of states for the benefit of the states or state governments as abstract 
political entities, or even for the benefit of the public officials governing the states. The Constitution divides 
authority between federal and state governments for the protection of individuals.” 10 When citizens have the 
benefit of political .standing and .sovereignty, as every American except those residing in Washington, D.C. have, 
they are said to be on equal footing. 1 1 
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II. Background 

In America, citizens in small states are treated no different than citizens in targe states. Small town farmers are 
treated no different than big city business people. When it comes to the Constitution and the Bill of Rights, the 
wealthy elite are treated no different than the modest middle class or the downtrodden homeless. Instead of James 
Madison’s vision of a national government free of any power among the states as the final version of the 
Constitution granted the states a substantial role and basic involvement in the operation of the national government. 
When the Constitution was written in 1787, it did not contain a Bill of Rights, a subject of much contention. 12 The 
Bill of Rights, the first ten amendments, was adopted four years later in 1791 . 13 

Basic rights and equal treatment for all have been a fundamental premise since the creation of our government. 
Notwithstanding this history, basic rights continue to elude the people of the District of Columbia. 

A. Admitting a New State 

Since the admission of Tennessee in 1796, every act making new states a part of the United States has included a 
clause providing, in relevant part, entry “on an equal footing with the original states in ail respects whatever.” 1 4 

Congress alone has the power to admit new states. 15 The doctrine of equality of slates - treating all states the same 
and hence ail citizens within the states the same - is now an axiom of constitutional law. ) 6 “Equality of 
constitutional right and power is the condition of all the states of the Union, old and new.” 17 “The power is to 
admit new states into this Union. This Union was and is a union of states, equal in power, dignity and authority.. .[tjo 
maintain otherwise would be to say that the Union. ..might come to be a union of states unequal in power... .” 18 
W'ith that reasoning, the Court struck down a restriction Congress had sought to impose as a condition for admitting 
Oklahoma into the Union. Congress had sought a change in the location of the state capital in Oklahoma, which, 
under the Equal Footing Doctrine, is a matter solely within the state. 19 The “equal footing” clause was designed not 
to wipe out economic diversities among the several states, but to create parity as respects political standing and 
sovereignty. 20 The Equal Footing Doctrine is deeply rooted in history. 21 That view was repeated in a more recent 
case in which the Court rejected an argument that Congress could not regulate federal land within a state. 22 
Political standing and sovereignty means that a new state is entitled to exercise all the powers of government that the 
original .states exercised, 23 A new state gains authority over civil and criminal laws in order to preserve public 
order and safety and protect persons and property within its boundaries. 24 A new state has the power to tax private 
activities conducted within (he public domain. 25 Statutes applicable to areas that become new states no longer have 
any force or effect, unless the new states adopt such statutes. 26 

The right of local self-government, as known to our system as a constitutional franchise, belongs, under the 
Constitution, to the states and to the people thereof ..Admission on an equal footing with the original statevS, in all 
respects whatever, involves equality of constitutional right and power, which cannot there-afterward.s be controlled, 
and it ai-so involves the adoption as citizens of the United States of those of whom Congress makes members of the 
political community, and who are recognized as such in the formation of the new state,.. 27 

!t seems clear that if the people of the District of Columbia are to be treated the same as all other American citizens 
- placed on equal footing - ultimately, the Constitutional path to that end is Article IV, Section 3, Clause I, relating 
to the admission of new states. 

B. The Current Situation 

Those re.siding in Washington, D.C. lack political standing and sovereignty. No other citizens are similarly situated. 
District residents cannot vote for senators or representatives; although they do vote for a non-voting delegate to the 
House. 28 No matter the population, citizens entitled to only as many electors to the Electoral College as the least 
populous state. 29 As a result, the District’s representation does not correspond with its population. Moreover, while 
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the Home Ruie Act 30 gave District residents the right to vote for a local elected government. Congress placed such 
severe restraints on that right, that some refer to the Act as “Home Fool.” 3 1 Others liken District residents to Native 
Americans, commenting that with Home Rule, District residents were given “the reservation without the buffalo.'’ 

32 This label is particularly poignant at times when the District government seeks to manage and conduct its 
financial affairs. Congress must pass an appropriations bill for the District, as it does for every federal agency. Thus, 
from local budget formulation to implementation the process can take as many as eighteen months. 33 

The form and structure of the District makes it very different from any state and makes it difficult to conduct an 
efficient government. 34 District of Columbia citizenship is particularly diluted when democracy is tested. Had 
Congress decided the Bush -Gore presidential contest and the Florida vote in 2000, District residents would have had 
no vote in that vital process. 35 They had no vote when Congress passed the Patriot Act. 36 District citizens also had 
no vote when decisions were made to involve America in Iraq. District residents shoulder all the duties of 
citizenship, including paying federal taxes, and fighting and dying in wars, but they do not share in all the fruits of 
citizenship. 37 Moreover, they have performed both of those responsibilities, paying taxes and fighting in wars, at 
higher rates than much of the rest of the country. This blight on America exists notwithstanding the fact that 
Americans living in the District of Columbia pay taxes, 38 as well as fought and died in every war since the 
American Revolution. 39 Additionally, while over 95 percent of the District’s local budget is from local tax dollars, 
the federal government controls the entire budget. 40 Congress has the power to enact local laws on the District and 
has final say over any laws passed by the local government. 41 Controlling the budget and laws epitomize “Taxation 
Without Representation.” 42 

Congress may at any time - for any reason or no reason, at times arbitrarily, capriciously, and even whimsically - 
decide to interfere and intervene in the affairs of the people of Washington, D.C. and tell them how to live or tell 
them how to die. 43 There is pending language in an amendment to the current D.C. Voting Rights Bill that would 
effectively repeal the revised gun regulation law passed by the District government following the Heller 44 case. 
That language mirrors language in a bill introduced in a recent Congress. 45 Before Heller, gun control existed in 
Washington, D.C. for more than thirty years and was supported by the vast majority of District residents because 
crimes involving guns i.s a matter of grave concern when it comes to public safety in the District. Notwithstanding 
that strong local sentiment, Congress sought to repeal the District's strict gun control law. 46 Congress has 
considered denying tax exemptions for interest on bonds used for health care facilities that perform abortions. 47 A 
number of rules enacted by Congress are opposed by most District residents, including: bans on the spending of 
local lax dollars on reproductive rights, 48 medical marijuana, 49 AIDS prevention measures, 50 and domestic 
partnership benefits, 51 In fact, at this writing the U.S. House of Representatives voted to end the ban on distributing 
sterile needles and syringes. While not law yet, it seems some in the Congress recognize that human life is more 
precious than conservative dogma. 52 Congress has debated whether dogs should be on !eashe.s and where kites 
should be flown in the District of Columbia, imagine putting aside any discussion of war and debating the removal 
of snow and ice in District, 53 permission for firefighters to play in the Police Band, 54 or the restructuring of a 
football stadium. 55 Those debates appear in the Congressional Record. District residents, like all other American 
citizens, deserve to have authority, power and control over how their tax dollars are spent, and how they conduct 
their private lives. They deserve sovereignty and political standing. 

in. Historical Perspectives 

It is important to this discussion that we understand why and how the District of Columbia was created, as well as 
how this .shaped the District to the present day. 56 Indeed, the questions and possible answers that flow from these 
muddied waters are illuminating. Would the Founding Fathers who fought to end the tyranny of “Taxation Without 
Representation" have intentionally imposed such a system on their fellow citizens? If so, how could these 
individuals - giants of the American Revolution and pillars in our history - in good conscience reason such a result? 
If such reasoning was sound and justified at the time, does it remain sound and just today? Finally, can it really be 


Testimony of Attorney Johnny Barnes before the Senate Homeland Security Committee 


Page 4 




449 


argued without contradiction that our Constitution, the very document that gives us rights, must be read to take those 
same rights away? To the fair mind with historical perspectives, the answers become obvious. 

It is the seemingly minor incidents in America's history that often propel the occurrence of major events. 57 Such 
was the case in creating our nation’s capita!. During its early days, the capital city was quite peripatetic. 5 8 
Beginning with the First Continental Congress when the young nation’s leaders met at Founder's Hall in 
Philadelphia, the capital city moved from one former colony to another as the exigencies of war demanded, with 
stints in Baltimore, Lancaster, York, Princeton, Annapolis, Trenton, and New York City, peppered with frequent 
periods back to Philadelphia. 59 From the end ofthe Second Continental Congress to the Articles of Confederation, 
the capital was located in Philadelphia. 60 While meeting there, local militia demanding pay forced Congress to flee. 
61 This seemingly minor incident would be a major factor when the Framers crafted the enabling legislation for the 
nation's capital, with enormous implications for generations who would inhabit the land where the Anacostia and 
Potomac rivers meet. 62 It was soon apparent that the Articles of Confederation 63 were insufficient for uniting the 
former colonies as a single nation. 64 With the Mutiny of 1783 fresh in many minds, the idea of exclusive federal 
jurisdiction over the capital became dominant in the debates. 65 If Philadelphia could not, or perhaps would not, 
protect its slate government, how could the national government rely on a local entity for its safety? 66 

A. Site Selection 

There was very limited debate concerning the location of the Capital during the Constitutional Convention. 67 
Moreover, the Philadelphia episode was not the only compelling argument for exclusive federal jurisdiction over the 
seal of government. 68 It was to assuage regional Jealousies and be free from the influence of adjacent states. 69 
After perhaps one of the longest debates in the annals of Congress, these guiding principles manifested themselves 
in Article !, Section 8, Clause 17 ofthe United States Constitution - the Seat of Government Clause. 70 Every corner 
of the country attempted lo locate the capital as close to their state as possible. 71 Offers came from New York and 
Maryland, 72 Other stales followed. 73 In addition to the regional disputes, competing views existed on what kind of 
city should be selected and what would be the ideal of American life. Urban members favored a capital in a thriving 
metropolis, such as Philadelphia or New York City, 74 because these cities had the greatest claim to time as the 
capital. 75 These members felt that urbanization and its related commerce ought to be the hallmarks embodied in the 
capital as they would be “central to America's growth." 76 The war debts question was at issue and the future of 
slavery was thought to be at stake. 77 While the northern states wanted the capital, the southern states wanted it as 
well. 78 The South expressed the sentiment that a less urban site was closer to their ideals that cities were unhealthy, 
physically and morally, a view amplified by their experiences during Philadelphia's reign as the nation's capital. 79 
The notion of an agrarian-rooted capital, they felt, embodied a breaking away from the traditional European 
approach of placing the capital in a large city. 80 Nonetheless, there was consensus that Congress have jurisdiction 
over the permanent seat of government. 81 

Ultimately the agrarian position prevailed. This may have had more to do with George Washington's influence. 
Washington not only wanted the capital close to his home at Mount Vernon, he also had significant land holdings in 
the area. 82 On July 1 6, 1790, the Potomac site was selected and a “district of territory, not exceeding ten miles 
square ... accepted for the permanent seat of the government of the United States." 83 Philadelphia, as a 
compromise, because it was not selected as the permanent scat, would be the temporary capital. 84 In return for the 
north's acquiescence on a southern location, the south agreed to support the assumption of the Revolutionary War 
debts. 85 President Washington was authorized to survey the land for the capital. 86 On November 21, 1800, 
Congress convened for the first lime in the District of Columbia. 87 Interestingly, two weeks earlier, on November 
1 1, 1800 the residents of the District of Columbia cast ballots in congressional elections. 88 A few days later, 
President Adams instructed Congress to immediately exercise the authority granted to them by the District Clause. 

By the end of the following February, the Organic Act of 1 801 was signed into law. 89 The implications of the 
Organic Act would be significant, as it had the effect of robbing the residents of the sovereignty they enjoyed as 
citizens of Maryland and Virginia. It also affected their ability to vote in both the U.S. House elections and state 
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legislative elections, where U.S, senators were elected at the time. 90 Interestingly, at no place in the Organic Act of 
1 801 does it expressly state that these rights were to be stripped. 91 In a view expressed hy one member of 
Congress, “[they] have not one political right defined and guaranteed to them by that instrument, while they 
continue under the exclusive jurisdiction of the United States. 92 Of course, they agree, prompting many to 
proclaim. "We didn't land on Plymouth Rock. Plymouth Rock landed on us!” 93 

B, Effects of the Selection 

There is little record reflecting analysis at the time the rights of those residing within the “permanent” Seat of 
Government were stripped away. It is clear that as quickly as Congress stripped the rights, it looked to restore them. 
By 1 803, a member introduced legislation to retrocede the land back to Maryland and Virginia. 94 Those who 
enjoyed the rights of citizenship and lost it when moving from the stales recognized the wrong in their 
disenfranchisement. 95 One member 96 stated that he never saw the purpose of giving Congress exclusive 
jurisdiction, except to serve hastening the capital selection process. 97 This view was offset by the notion that the 
District would receive a benefit not bcstow'ed upon the several States. 98 Many regarded the benefit as a bargained- 
for exchange for the burden of second-class citizenship. 99 In 1789, it was estimated that the selected site would 
benefit from $500,000 spent there annually. 1 00 This benefit in exchange for rights was explained by James 
Madison in The Federalist, Number 43, 101 “the [ceding] State will no doubt provide in the compact for the rights 
and the consent of the citizens inhabiting the [federal district]; as the inhabitants will find sufficient inducements of 
interest to become willing parties to the cession. . .” 102 A colleague of Representative Smilie (R-PA) observed, 

“No pecuniary advantages could ever induce me to part with my elective franchise, but it has been the pleasure of 
those people to part with theirs, and the Constitution of the United States has authorized them to do so.” 103 If the 
surrendering of rights was a bargained-for exchange, then it must be regarded as a compact. 1 04 Whit Cobb naiyzes 
the idea of a compact between Congress and the District in a 1995 article in the Dickinson Law Review. 105 Cobb 
introduces the compact as an agreement. 106 Notably, each time removal was debated, a prime reason it failed was 
recognition of the compact. 107 In 1808, urban members, smarting from roughing it in the yet to be built capital, 
launched an attempt to return the capital to Philadelphia. 108 John Love of Virginia observed that removal would be 
a “violation of obligations solemnly entered into, and destroy the contracts made,” 109 Nathaniel Macon of North 
Carolina staled, “I consider the faith of the government as much pledged that the Seat of Government shall be 
permanently fixed [in Washington, D.C.], as it can be to any contract under the sun,” 1 10 Some members favored 
removal, yet believed the District ought to be compensated for losing the benefit. That opinion was not universal. 

1 1 1 Still, if surrendering political standing and sovereignty was the consideration, a material breach should result in 
returning the District to its position before the agreement: full citizenship status. However, a court cannot grant such 
relief, 1 1 2 A compact is, “an agreement or covenant between two or more parties, especially between governments 
or states.” 1 13 The compact with Congress was entered into on hehalf of the District by Maryland and Virginia 
acting with apparent authority. 114 Cobb's article reveals that under the compact the exchange that was bargained 
for wa.s exclusive benefit. This is supported by the provision creating the District and the history of attitudes 
concerning capital removal. 1 15 While the statutory language provides that, “offices attached to the seat of 
government,” may be built elsewhere, it may do so only when “expressly provided by law.” 1 16 

C. Resizing the District 

By the i830s, Congre.ss was full filing its promise of economic benefit to much of the District. This was not so for 
those along the southern banks of the Potomac. 1 17 The former Virginia parcel had yet to receive any benefit 
whatsoever. 1 ! 8 This void was viewed as making those residents, “subject to all the evils, without any of the 
benefits of being citizens of this District,” while further being, “denied many valuable privileges enjoyed by the 
citizens of the States,” 119 As one might expect, those subject to this arguable breach of the compact sought some 
remedy. The remedy they sought was to be retroceded. When the County of Alexandria finally decided to put the 
idea of retrocession up for a vote on January 24, 1832, it was soundly defeated by a margin of 57% to 42%. 120 
However, the growing dissatisfaction was quite clear, and by 1835 Ale.xandria began to lobby Congress to be 
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transferred back to its former jurisdiction. 121 At the same time, in spite of Maryland's willingness to reaccept 
Georgetown, those citizens soundly rejected retrocession by a margin of four-to-one. 122 By 1840, a retrocession 
vote in Alexandria won solid support, with the yes votes coming in at 537 to 155. 123 Alexandria relied on the slave 
trade as a principal source of revenue. 124 It feared that the slave trade would soon be abolished, 125 and with it, 
destruction of the local economy. 126 Congress recognized the need for remedy by passage of the Bill that 
retroceded Alexandria County. 127 Retrocession enjoyed support from abolitionist and slave states. However, this 
support was not without challenges. In Phillips v. Payne, Alexandria resident Phillips was unhappy at paying higher 
taxes and filed a claim based on the fact that he had not subscribed to the retrocession and was entitled to be 
reparated. 128 The Court, without ruling on the constitutionality declared: Virginia is de facto in possession of the 
territory. She has been in possession, and her title and possession have been undisputed, since she resumed 
possession, in 1 847, pursuant to the act of Congress. .More than a quarter of a century has since elapsed. During all 
that time, she has exercised jurisdiction over the territory in all respects. She does not complain of the retrocession . . 
her government. . .[has] asserted her title; and her judicial department has expressly affirmed it. No murmur of 
discontent has been heard. . .the transfer is a settled and valid fact. 129 Both the Constitution and the Organic Act of 
1801 limited the .size of the District to no greater than ten miles square, however, neither prescribed a minimum size. 
130 While there is an explicit ceiling, there is no explicit floor. Consequently, the wording of the decision in Phillips 
gives credence to the belief that the Court was not going to recognize a constitutional challenge to retrocession. 1 3 1 
.More importantly, the ruling indicates that there is no barrier to reducing the size of the District from its maximum 
limit of "ten miles square” to a substantially smaller size. 132 

D. Impact of the Selection 

After Phillips was decided, attempts at removing the capital slowed, though never vanishing entirely. 133 As the 
twentieth century progressed, technological advances had a major impact on Congress' near-perfect commitment to 
the compact. 134 Plausible expansions within the District reached critical mass, spurred by the First World War and 
the New Deal. Even with increased construction, there was a lack of office space to house the expanded federal 
government, as well as housing shortages. Congress turned to removing parts of the government to the suburbs. 135 
The first significant crack in the compact was the relocation of the National Institutes of Health prior to World War 
11. 136 This removal ignored two facts: I) the District was and is prohibited from building skyscrapers; and 2) the 
federal government had ample undeveloped land in the District. 137 Additionally, it enhances the validity of Phillips 
on the question of whether it was constitutional for Congress to retrocede Alexandria and reduce the size of the 
capital. Moreover, this process may be the only way in which Arlington could have possibly been reunited with the 
District, as Article IV, Section 3, Clause 1 would require consent from the Commonwealth to sever the state. 138 
Senator McCarran accurately forecasted an era of Congressional spoils, undermining the compact. 139 McCarran 
argued; 

If (the Pentagon] belongs anywhere it belongs in the District of Columbia . . . If the state of Virginia is to have this 
building, the State of Maryland will claim the right to have the Navy Building, some other state will claim the right 
to have the Interna! Revenue Building, and so on. . . 140 Cobb argues that the removal decision, in spite of 
Congress' will, was unconstitutional, and the Di.strict needed the land back to house its expanding federal agencies. 
141 

IV. The District of Columbia as a State 

A former judge of U.S. Court of Appeals for the District of Columbia, Kenneth Starr, 142 advanced a very 
interesting theory during the Davis Hearing. 143 This was not a hearing on the issue of D.C. Statehood, but a 
hearing on a bill that would have provided voting representation only in the House for the people of the District of 
Columbia. 144 According to Judge Starr, Congress has wide authority to govern over the District of Columbia under 
Atticie I, Section 8, Clause 1 7- the Seat of Government Clause. 145 He testified before the Committee that, 
“[w]|}ile...the Constitution does not affirmatively grant [District residents] the right to vote in congressional 
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elections, [the Constitution] does affirmatively grant. Congress plenary power to govern the District's affairs.” 146 
There have been several instances in the past where Congress has treated the District of Columbia as a state. 147 
While recognizing that “[wjhether the District of Columbia constitutes a ‘State or Territory’ within the meaning of 
any particular statutory or constitutional provision depends upon the character and aim of the specific provision 
involved,” 148 the Supreme Court has often afforded great deference to such Congressional determinations. 149 
Significantly, where the Court had previously found that the term “state” for purposes of Article III diversity 
jurisdiction did not apply to the District of Columbia, 150 it later upheld a Congressional statute allowing for 
diversity jurisdiction between citizens of the District and citizens of a state. 15 1 A plurality recognized the plenary 
power afforded Congress under the District Clause finding the clear language of Article III, Section 2 referring to 
■‘different states” to be no bar. 152 Similarly, although 42 U.S.C. § 1983 was Found inapplicable to the District of 
Columbia, 1 53 the Court acknowledged Congress' authority to amend the statute to make it applicable under its 
Article 1, Section 8, Clause 17 powers 154 - which, in fact. Congress later did. 155 Despite language referring to 
“states” in several provisions, the Court has allowed wide latitude in applying constitutional provisions through the 
District Clause. 156 Congress is permitted to directly tax D,C. residents; 157 to regulate commerce across District 
borders; 1 5 8 and to delegate to the District the power to enact local legislation. 159 At times, the courts have even 
been willing to recognize the District as a state, without explicit Congressional inclusion. 160 The Full Faith and 
Credit clause of Article IV, Section 1, has been interpreted to include the District, despite the constitutional text that 
specifics “state.” 16 ! In addition, the Court found a treaty made applicable by statute to the states was also 
applicable to the District. 162 Such interpretations show the Court's willingness to acknowledge the District of 
Columbia as a state under some circumstances, yet for other circumstances, the Court has allowed Congress to 
legislate on the matter under its District Clause power. 163 

in 2000, a three judge panel of the U.S. District Court for the District of Columbia ruled that representation in either 
house of Congress for the District of Columbia was not constitutionally mandated. 1 64 In its ruling, the Court 
emphasized that it was without authority to provide remedy for the disenfranchisement of District residents. 165 
Without stating that the Constitution barred the enfranchisement of the District, the court merely held that because 
the Constitution only provided for representation for the states, the District was not required to have representation. 
166 The courts have maintained that District plaintiffs have to seek redress in other forums and Congress alone 
provides the remedy for a right not explicitly prohibited. 167 Some have argued that the reading of Congress’ 
plenary power is inconsistent with the Twenty-Third Amendment to the Constitution, which permits the District of 
Columbia to choose electors for President and Vice President. 168 In 1961, the 86"’ Congress found it necessary to 
amend the Constitution to grant the District the right to vote for President because the District is not a state. 169 The 
Committee Report stated: 

[T]he District is not a State or a part of a State, there is no machinery through which its citizens may participate in 
such matters ... apart from the Thirteen Original States, the only areas that have achieved national voting rights have 
done so by becoming a State as a result of the exercise by the Congress ... to create new States pursuant to Article 
IV, § 3, Clause 1 of the Constitution. 170 The Committee also recognized Congress' limitations: [The Amendment] 
does not give the District of Columbia any other attribute of a State or change the... powers of the Congress to 
legislate with respect to the District of Columbia and to prescribe its forms of government. It would not authorize 
the District to have Representation in the Senate or the House. 1 71 Arguably, in the context of D.C. Statehood, if the 
Constitution is read as some would have it, Judge Starr's assertion of Congress' broad powers is inconsistent with the 
powers considered when the Seat of Government Clause was enacted. 172 It is also inconsistent with an 
understanding of the Constitution when the Twenty-Third Amendment was enacted more than 150 years later in 
1961. 173 If the Judge's theory is correct, 174 it may well represent the least difficult manner in which political 
.standing for the District could be achieved. 1 75 If Congress can use its plenary powers to grant the District of 
Columbia a representative, then it should be able to use its plenary powers to grant the District senators and, ipso 
facto, to create a state out of the District. 176 Judge Starr’s reasoning, therefore, is inconsistent with his central 
conclusion. 
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A. The Courts Close Their Doors On Equal Footing For the District 

Inasmuch as the essence of Washington, D.C. is steeped in constitutional doctrine, one might presume that a path 
through federal courts could facilitate at least political standing, if not sovereignty, for the District of Columbia. 
However, the courts have rejected this approach, although sympathizing w'ith the need for relief, while indicating 
that the matter involves a political question not Judicial intervention. Two cases involving claims of constitutional 
deprivation of voting rights for representation for District residents were consolidated in federal court and decided in 
2000. 1 77 The decision dashed the hopes of District residents that the courts might resolve the equal footing 
dilemma. In 2004, a subsequent decision in Banner v. UnUed States, made clear that the court was not a place to 
seek relief for questions involving sovereignty for the people of Washington, D.C. 178 Plaintiffs in the Adams and 
Alexander cases argued that District residents were entitled to voting representation in Congress on various grounds, 
including equal protection and due process. In the Banner case, the courts rejected an effort to invalidate the 
limitation imposed by Congress on the ability of the District of Columbia to tax income at its souree. The Banner 
Court stated, ‘simply put ... the District and its residents are the subject of Congress' unique powers, exercised to 
address the unique circumstances of our nation's capital.” 

B. T he Statehood Option 

Statehood is the express goal of many local District organizations, including the ACLU of the Nation’s Capital, with 
self-government and full voting representation “until then." 179 In fact, the only time in recent history a popular 
vote has been held in the District of Columbia, the citizens overwhelmingly voted for Statehood. 180 Article IV, 
Section 3 of the Constitution sets up the framework for becoming a state. 1 8 1 The provision requires simple 
legislation, 182 stating, “[n]ew states may be admitted by the Congress into this Union.” 183 The grant of statehood 
would provide District residents their full bundle of rights. It would provide political standing and sovereignty. It 
would mean the District would be represented in the federal government, 184 and the District would have a state 
government to replace the current Council and Mayor. 185 It would allow Congress to avoid dealing with local 
legislation. 186 Moreover, once statehood is granted, it cannot be taken away. 187 The area within the District 
proposed for the state are residential neighborhoods. 1 88 it would not include certain federal buildings or national 
monuments. 1 89 Nothing requires the Scat of Government to be larger than that proposed, 1 90 so reduction to this 
area seems appropriate. 191 Opponents argue that making the District a slate would destroy the original concept of 
the Seat of Government being independent from any state. 1 92 Indeed, the U.S. Department of Justice presented an 
extensive legal memorandum that remains conservative dogma. 193 Some are concerned that the Seat of 
Government would be surrounded by one state that may exert its influence over the federal government. 194 As it 
stands. Maryland generally surrounds the current District. 195 By delegating exclusive control of the District, the 
Constitution enables Congress to address all i.s.sues whatsoever that concern the District. If the authority extended to 
Congress is exclusive, then Congress may do with the District what it thinks best, 196 Including designating 

it as a state. 197 Statehood would solve the problem of representation and sovereignty for those who reside within 
the District of Columbia. 198 Moreover, as indicated. Congress has used thi.s expansive power in the past. 199 In 
1846 a bill allowed for the retrocession of one third of the District back to Virginia. 200 As noted, thirty years later, 
when the Supreme Court was presented with the opportunity to rule the retrocession unconstitutional, the Court 
rejected the claim. 201 The defining language describing the geographical limits ofthe District simply states that the 
federal seat of power is not to exceed ten miles square. 202 The retrocession of 1 846 reduced the District from one 
hundred square miles to sixty-seven square miles. 203 The District may be reduced in size without violating any 
provisions ofthe Constitution. 204 Opponents argue that a fair reading of the terms of the Maryland Act of Cession, 
does not allow Congress to create a state from that land. 205 The history of the creation of West Virginia makes this 
seem unlikely. 206 Article IV, Section 3, Clause I of the Constitution requires Congress to obtain a state's consent 
before Congress can change that state's borders. 207 Yet, in 1 863, Congress approved an area of western Virginia 
for statehood, thus creating present-day West Virginia, 208 Opponents also argue that, given the District Clause 209 
and the Twenty-Third Amendment, creating a state out of the District of Columbia can only be done by amending 
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the Constilution. 2 1 0 They argue that because the District is provided for in the Constitution, only an amendment to 
the Constitution can change its borders. 2! i Essentially they posit that the “form and function” ofthe District under 
the Constitution does not permit any change. 212 The Virginia precedent is again instructive. 213 In 1846, to protect 
slavery and at the request of Virginia, thirty-three square miles were returned by Congress to Virginia. 214 That act 
was done by statute, a simple legislative act ofCongress. 215 There is already a considerable record from 
congressional hearings that the non-federal parts ofthe District can be converted, by simple act of Congress, into a 
state without amending the Constitution. 216 Even If a constitutional amendment is required to create a state, 217 
statehood remains the preferred option 218 among District residents. Critics worry that the District is not 
economically viable as a state. 219 They also express concerns about the District's small land area and how' it will 
affect the potential for population growth. 220 These worries are unfounded. The District is economically viable as a 
state. 22 1 The District has had a balanced budget *27 In the past eleven years and has been relatively free of 
mismanagement and corruption for at least that long. 222 The Control Board, during its existence, certified that the 
District is economically stable, and gave the District the freedom to enter into the markets. 223 As a state, the 
District would also have the power to tax the income of non-residents working here. 224 In fact, experts have 
assessed the economic viability of the District of Columbia over the years and have reached similar conclusions. The 
findings of these experts are presented later in this Article. 225 

Over the years, members ofCongress and scholars have also addressed the constitutional and legal issues associated 
with statehood. Senator Edward M. Kennedy (D-MA), who once chaired the Senate Judiciary Committee and who 
introduced a companion D.C. Statehood Bill in the Senate, stated: I believe that the District.. .meets the generally 
accepted historic standards for the admission of the States to the Union, The three preeminent conditions are the 
commitment to the principles of democracy, resources and population sufficient to support statehood, and the will of 
the people for statehood. 226 Senator Arlen Specter (R-PA), who also served as Chair of the Senate Judiciary 
Committee, echoed similar sentiments, “[M]y sense is that every consideration should be given to the question of 
statehood for the District of Columbia, and my instincts are in favor of it.” 227 Democratic Representative Peter W. 
Rodino of New Jersey, who chaired the House Committee on the Judiciary for many years, said about D.C. 
statehood: There is no clause in the Constitution that expressly prohibits Congress from erecting a state out ofthe 
non-federal part of the District of Columbia. Under Article I, § 8, Clause 17, Congre.ss exercises ’‘exclusive” 
authority over the District. If the authority is exclusive, Congress can do with the District what it wishes. If Congress 
cannot create a state out of the District, the authority must be less than exclusive - an interpretation which runs 
against the plain meaning of the “exclusive” power clause. 228 On the question of whether it is necessary to repeal 
Article I, Section 8, Clause 17 of the Constitution prior to going forward with a D.C. Statehood bill, Chairman 
Rodino was unequivocal again. 229 Referring to the 1846 act of retrocession, the Chairman concluded, “[t]he 
authority for admitting new states into the union is vested solely in the Congres.s of the United Slates by Section 3 of 
Article IV of the Constitution....” 230 Peter Raven-Hansen, Professor of Constitutional Law at George Washington 

University Law Center, agrees. 231 While opponents point to a view by former Attorney General Robert Kennedy, 
232 proponents can point to a view of the power of Congress by Professor Viet Dinh, a political conservative and 
principal author of the Patriot Act, 233 While scholars differ, the weight of authority favors the proponents of D.C, 
Statehood. Rather than constraining Congress, the District Clause offers the broadest powers in the Constitution. On 
the question of whether the federal government or the new state would owe any obligation to the stale of Maryland, 
which ceded the land to create the District of Columbia, Professor Raven-Hansen found that the original act of 
cession was unconditional, and the act of Maryland ratifying the cession unequivocally acknowledged the land “to 
be forever ceded and relinquished to the Congress and government of the United States in full and absolute right, 
and exclusive jurisdiction. ,, 234 Congre.ss would continue to have authority over the Seat of Government when 

the size changes. 235 Indeed, the presence of a ceiling and the absence of a floor 236 suggest that the Framers 
intended for Congress to have the ability to alter the size of the Seat of Government, 237 
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The Twenty-Third Amendment established the current framework by which District of Columbia residents vote for 
President and Vice President. 238 What becomes of that Amendment in the wake of D.C. Statehood? 239 According 
to Professor Stephen Saltzburgh, a Professor of Constitutional Law from the University of Virginia Law School, 
“[t]he truth is, I don’t know why anybody cares about what happens with the Twenty Third Amendment . . . every 
time you tinker with the Constitution it’s so costly it would be better to leave it alone . . . 240 Similarly, Professor 

Raven-Hansen reasoned that the Twenty- I'hird Amendment will become moot, either on the theory that it is no 
longer applicable by its terms and intent to any existing political jurisdiction, or on a theory of implied repeal by the 
act of admission of "New Columbia’' to the Union. Legislation under the enforcement provisions of the Fourteenth 
Amendment can work “a pro tanto repeal of the Eleventh Amendment and the incorporated doctrine of sovereign 
immunity,” 241 Moreover, the Constitution is "replete with asterisks to sections that are now obsolete or superseded. 
They arc still in there, but they do not w'ork anymore because subsequent legislation or amendment changed the 
purpose or made the purpose no longer achievable.” 242 There are, of course, contrary views. 243 On the question 
of whether Congress can impose limitations on the District as a condition for admission as a state, as it has under the 
Home Rule Act, both J. Otis Cochran, Professor of Constitutional Law at the Tennessee School of Law and *30 
Professor Raven-Hansen cited to Coyle v. Smith 244 and Permoli v. City ofKew Orleans. 245 Professor Cochran 
said "[t]he answer to this question. ..is fairly straightforward primarily because there is judicial precedent on this 
point. -.the binding effect of those ‘conditions' may be severely limited or non-existent after statehood is achieved... 

.” 246 Professor Raven-Hansen said, “Imposing conditions prior to admission of a state is tantamount to writing, at 
least in part, that state's constitution.” 247 In sum, all states must be admitted on equal footing. 248 The District's 
population is larger than one state and not that much smaller than other states. It is in the range of states such as 
Alaska, Vermont Wyoming, and North Dakota. 249 There is also great potential for population growth. Some think 
that because the District is largely urban, there is no place for new residents to move. The facts show this is not the 
case. 250 In recent years, the District had 200,000 more residents than it has now. 251 One additional thought, as in 
the Home Rule Act, Congress could provide that no more than one Senator may be elected from any one political 
party, thereby ensuring the election of one non- Democratic Senator. 252 The courts upheld that provision. 253 
However, many would find that solution objectionable. 254 In November 1967, former U.S. Attorney General 
Ramsey Clark stated, "[Representation for the District] recognizes that the right to vote is the last we should ever 
withhold, because it can protect all others.” Echoing that sentiment in June 1970, former Chief Justice of the United 
States Supreme Court William Rehnquist, then the Assistant U.S. Attorney General, stated that “{tjhe need for an 
amendment [providing representation for the District] at this late date in our history is too self-evident for further 
elaboration; continued denial of voting representation from the District of Columbia can no longer be justified ” 255 
Additionally, Congressman Walter Fauntroy said. "The 1803 proponents of a return of voting rights to the District 
stated that the disenfranchisement was ‘an experiment in how far free men can be reconciled to live without rights.’ 
It is simply time to end this unfruitful experiment.” 256 


C. Congress Can Grant Statehood to the District of Columbia 

Statehood is a viable solution for the District of Columbia. Under the District Clause, Congress has authority “[t]o 
exercise exclusive legislation in ail cases whatsoever, over such District.” 257 Article IV grants Congress the power 
to admit states into the Union. 258 The creation of a state would give District citizens *32 political standing and 
sovereignty, 259 The only restriction is that Congress may not create a district “exceeding ten miles square.” The 
1846 Congress rejected the Fixed Form Argument. 260 Congress could again reduce the District by statute. 261 
Immediately following the District Clause, it states. Congress shall "exercise like Authority over all Places 
purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, 
Magazines, Arsenals, Dock-Yards, and other needful Buildings.” 262 This language inspires further dissent against 
the Fixed Form Argument. Congress commonly changes the form of forts, arsenals, etc., yet still retains plenary 
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power over these federal places. If Congress enjoys “like Authority” over the District, then it should be able to 
change the form of it without relinquishing its power. 263 

A weaker, but perhaps more practical, variation of the Fixed Form Argument is the “Fixed Function Argument.” 264 
When drafting the Constitution, the Framers intended the District to function as a permanent location for the seat of 
government 265 and never meant for the District to become a state. The Framers' immediate concerns in the late 
eighteenth century were securing police authority over the District and addressing the limitations of federal power. 
266 In the early twenty-first century, however, the federal government possesses substantial power over the armed 
forces 267 and the state militias. 268 Congress’ inability to ward off a band of mutinous soldiers in 1783 
Philadelphia 269 is inconceivable today, Like the National Capital Service .Area, the District is an enclave inside a 
state, 270 Opponents to D.C. Statehood also cite the expected economic reliance of the National Capita! Service 
Area on New Columbia as detrimental to the idea of independence for the Seat of Government. 271 However, the 
District already relies on a regional metropolis, e.xtending beyond its boundaries, especially its transportation 
system. 272 Non-residents earn two-thirds of the income. 273 Surely, changing the size to the National Capital 
Service Area would not affect the existing interdependence. 274 Even in the unlikely event of encroachment, 
Congress still has the means to protect the functioning of the Seat of Government. 275 According to Cohem v, 
Virginia, 276 Congress retains the power to legislate against states impacting the independent functioning of the 
District. 277 Since the District Clause explicitly assigns Congress authority over the District, would the formation of 
New Columbia result in an abrogation of legislative power? If so, must the District Clause then be repealed? As the 
Supreme Court recognized in Texas v. While, statehood, once granted, can never be revoked. 278 Thus, this 
Abrogation of Power Argument proves weak under examination. 279 The multitude of court cases concerning 
Congress and the District of Columbia establish that the legislative authority in the District is truly “extraordinary 
and plenary." 280 

.According to the D.C, Circuit Court of Appeals, Congress can “provide for the general welfare of citizens within the 
District of Columbia by any and every act of legislation which it may deem conducive to that end.” 281 The broad 
language of the District Clause combined with the extensive judicial precedent illustrates the ability of Congress to 
control ail a.spects of District affairs. However, Representative Rodino explains that “if Congress cannot create a 
state out of the District, the authority must be less than exclusive, an interpretation which runs against the plain 
meaning of the ‘exclusive’ power clause.” 282 An analysis of the differences between Congressional representation 
and electoral representation illustrates that a constitutional amendment is not necessary to provide statehood, even 
though a constitutional amendment was necessary to provide District residents with electors in the Electoral College, 
In the Constitution, provisions related to the Seat of Government are in Article 1, while those related to electors are 
in Article II. 283 Article I reflects great deference to Congress by endowing the legislative branch with sweeping 
authority to "make all Laws which shall be necessary and proper for carrying into Execution” its various powers. 

284 Among these powers is an “exclusive” authority over the Seat of Government. Article II is different. Although 
Congress determines the day on which the Electoral College votes, 285 it does not have any other authority. The 
election of the president and vice-president is precisely detailed and unalterable by simple legislation because the 
provisions concerning the Electoral College are found within the constrictive Article 11. Additionally, legislating 
with respect to the Electoral College i.s outside the boundaries of Congress’ broader Article I authority. Granting 
District residents the right to vote in presidential elections could not be achieved through statute. 286 Statehood, 
however, may be granted through statute because the Constitution specifically allows Congress to admit new states. 
287 Opponents argue that repeal of the Twenty-Third Amendment is necessary because its provisions entitle any 
few remaining residents of the National Capital *35 Service Area three electoral votes. 288 These residents vvould 
be endowed with more influence in elections for Pre.sident and Vice-President, a direct violation of the “one man, 
one vote” principle. 289 The creation of New Columbia would not be incompatible with the purpose of the Twenty- 
Third Amendment. 290 Congress intended the Amendment to “provide the citizens of the District of Columbia with 
appropriate rights of voting in national elections for President and Vice-President of the United States,” 291 The few 
vvho might be in the National Capital Service Area would vote as residents ofNew Columbia, 292 As Raven-Hansen 
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states, “[wjhiie no constitutional provision should ordinarily be read to yield a nullity, neither should any be read to 
yield an absurdity.” 293 Philip Schrag, a Professor at Georgetown Law Center, reaches a similar conclusion. 294 
According to Schrag, the Twenty-Third Amendment empowers Congress, not the District. 295 The Amendment 
provides the District with the power to appoint electors “in such manner as the Congress may direct,” and allows 
Congress to “enforce [the] article by appropriate legislation.” 296 Thus, if Congress decides that the residents of the 
National Capital Service Area must vote as residents in New Columbia in order to receive their constitutional right 
to representation in the Electoral College, Congress may pass this legislation without fear of violating the 
Constitution. 297 Finally, most states' cession clauses expressly provide for a reversion of ceded land upon the 
termination of federal use. Like those states, Virginia included an express reversion provision in its cession of Fort 
Monroe in ! 824. 298 New York used a similar provision when ceding the Brooklyn Naval Yard, providing for 
federal government use only “as long as” the premise was used for the purposes for which jurisdiction was ceded, 
“and no longer.” 299 Maiydand, on the other hand, did not expressly provide for a reversion. In fact, the specific 
words “reversion” or “reverter” are not found in Maryland's cession. 300 The District of Columbia deserves full 
representation in Congress because the District has a larger population than Wyoming and a population on par with 
other states. 301 Opponents of D.C. Statehood argue that the District is too small to be on equal footing with larger 
states such as California, home to thirty-six million people, or Texas. The District has 591,833 citizens within its 
borders, 302 more numerous than Wyoming with 493,782, yet Wyoming is fully represented in Congress. 303 Six 
other states are on par with the District. 304 Again, those states are fully represented. 305 At points throughout its 
history, the District had 802,178 citizens; a population greater than ten other states. 306 Yet, statehood is not about 
size. The framers intended to accept large and small states into the Union. At the Federal Convention of 1787, 
Virginia proposed representation based on population, 307 while New Jersey advocated for equal representation for 
all states, 308 To create a Union with large and small slates included, the Framers incorporated the 1787 
compromise. 309 The result is a bicameral legislature with equal representation in the Senate and proportional 
representation in the House. 

D. Other Options to Democracy for D.C. 

No right is more precious in a free country than that of having a voice in the election of tho-se who make the laws 
under which, as good citizens, we must live. Other rights, even the most basic, are illusory if the right to vole is 
undermined, Our Constitution leaves no room for classification of people in a way that unnecessarily abridges this 
right, 310 While giving the right to elect a local government in 1973, Congress imposed severe restraints. Congress 
must pass an appropriations bill for the District • as it does for every federal agency - thus, from the time the district 
government formulates a budget until the time it can spend the money often takes many months. The result of this 
congressional oversight mandate costs the District millions and millions of dollars each year. 3 1 1 Congress’ power 
to enact laws on the District, while controlling the budget, is tantamount to “Taxation without Representation.” Yet, 
while supporting Statehood, it is important to explore other ideas. 


E. The D.C. Voting Rights Amendment 

In his seminal book, Facing Mount Kenya, Jomo Kenyatta, the founding leader of independent Kenya, raised the 
rhetorical question, “Why can't 1 write about Africa? 1 am African.” 312 Often this author feels the way Kenyatta 
felt. Many have written about the D.C. Voting Rights Amendment effort how it passed super majorities in Congress, 
yet failed to pass three-quarters of the state legislatures. However, ! lived and breathed that issue in the critical time 
leading up to its passage and the seven-year ratification effort that followed. The passage of the legislation in 
Congress was a remarkable victory. When the measure cleared the House, Majority Leader Jim Wright (D-TX) took 
to the Floor and singled out Congressman Waiter E. Fauntroy (D-DC) for praise. 3 1 3 Even more remarkable was the 
victory in the Senate, 314 where the resolution enjoyed unbelievable, bi-partisan support. 315 The President has no 
role in proposed amendments to the Constitution. 316 In sixteen of the fifty states, both houses simultaneously 
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ratified the Amendment within the seven-year period prescribed. 317 Had the proposed Amendment succeeded, 
District residents would have political standing, but would continue to lack sovereignty. 3 1 8 Other proposals include 
retrocession of most, or ail, of the District to Maryland. 319 

F. Full and Partial Retrocession 

There are many views about retrocession and how it will work. In one form, retrocession would give the non-federal 
portion of the District back to Maryland. Maryland is the logical choice, based on historical and geographical 
considerations. 320 As Maryland surrounds the District on three sides, absorption would not be difficult. 321 The 
District and Maryland share many systems and are somewhat interdependent regarding matters of infrastructure. 322 
Maryland is the only state with these connections; therefore, it is best for any proposed retrocession. 323 At the 
Davis Hearing, two retrocession proposals were presented. 324 H,R. 381, introduced by Congressman Reguia, 
accords with the traditional retrocession concept and would cede the non-fedcral land on which the District sits back 
to Maryland, with the exception of the “National Capital Service Area.” 325 H.R. 3709, introduced by 
Congressman Rohrabacher, calls for what in the past has been referred to as “partial retrocession,” and would allow 
District citizens to vote in Vlaryland *i9 federal elections. 326 Except for their sponsors who testified, neither of 
these proposals received support during the Hearing. 327 Any retrocession legislation could be done by statute. 328 
There is historical precedent based on the retrocession of Alexandria and Arlington in 1 846. 329 The same thing 
could be done for the District. 330 Retrocession would also relieve the federal government of dealing with 
governing the city. 33 1 Retrocession would also eliminate the duplication of many services. 332 Yet, there are 
difficulties with retrocession. It may require the approval of the Maryland legislature and, quite possibly, a majority 
of the population of Maryland. 333 In the pa,st, Maryland politicians have not endorsed .such a proposal. 334 There is 
also concern that giving the District back to Maryland would destroy the unique character of the city. 335 The 
District is a source of distinction. 336 Finally, there is the idea of treating the District as we treat other federal 
enclaves. 337 Residents of federal enclaves vote in the stales from which the enclave was carved. 338 The Supreme 
Court has held that giving Congress e.xclusive jurisdiction over that land could not deprive those living on the land 
of their rights. 339 Residents of the District could be treated the same as those from a state because District land was 
once part of Maryland. 340 By legislative enactment, Congress could assert that, as a federal enclave carved from 
Maryland, the District may vote in Maryland elections. 341 This method would arguably not require *40 a 
constitutional amendment, 342 nor require approval of the Maryland legislature. 343 The Uniformed and Overseas 
Citizens Voting Rights Act of 1 975 requires states to accept votes from people overseas, even though the people 
overseas are not technically residents of the state. 344 Replacing that Act, the Uniformed and Overseas Citizens 
Ab.sentee Voting Act makes provisions for American citizens who reside outside of the United States to vote by 
absentee ballot. 345 Under provisions like this Act, District residents could vote in Maryland congressional elections 
without becoming Maryland citizens. 346 Some argue that Article I, Sections 2 and 3 of the Constitution are an 
impediment to this approach. 347 Under these provisions, membership in the U.S. House and Senate i.s limited to 
individuals elected by the people of the several states. 348 Arguably, because District citizens are not among the 
people of the .several .states, they cannot elect representatives and senators. On the other hand, the Fourteenth 
Amendment may allow Congress to enact partial retrocession as well as specifically grants Congress the power to 
enforce the amendment through legislation, 349 When the District was established, its residents still voted in 
Maryland elections. 350 Maiy land's voting laws continued to be in force until Congre.ss changed those regulations. 
35 1 Congress has not passed any laws making the voting laws of .Maryland inapplicable 352 to District residents. 
However, the addition of over 500,000 votes to a Maryland federal election would change the dynamics of Maryland 
elections and government. 353 It would be unfair to force this new voting scheme onto Maryland residents without 
input from them. 354 This potential conflict is just one of many matters that would have to be decided before 
District residents could vote in Maryland elections. 355 

V. Can the District Afford To Be a State 
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This author believes the question is better posed if inverted - can the District afford not to be a state? Revenue 
foregone due to limitations imposed by its status significantly impacts the quality of life of District residents. 

Experts have addressed these limitations and what lifting them through Statehood could mean for District finances. 
356 The District is economically viable as a state, independent of special federal government support. 357 

A. What Effect, if any, Will Statehood Have on Federal Payments to D.C.? 

For many years, the District of Columbia received a special payment •• referred to as “The Federal Payment” - that 
ended when The District of Columbia Revitalization Act was enacted in 1998. 358 A recurring question has been 
what will become of federal contributions if the District becomes a state? The responses have been similar; many 
believe the federal contributions wilt not change. 359 Dr. Andrew Brimmer, as well as many other scholars, reached 
the *42 same conclusion. 360 A lump-sum payment system was made permanent by the District of Columbia 
Revenue Act of 1939 and used until 1973, when the multiyear, lump sum system was established as part of the 
Home Rule Act. 361 That scheme remained until 1998, when Congress eliminated the federal payment. 362 The 
financial implications of achieving Statehood for the District are admittedly complex. As Senator Mary Landrieu 
(D-LA) stated, “The District faces economic challenges that no other city in the country has to meet.” 363 The 
District is caught in limbo between being a state and a city. 364 Even so, numerous experts conclude that any 
foreseeable negative results of Statehood are moderate, while the possible benefits are immense. 365 The National 
Capital Revitalization and Self-Government Improvement Act of 1997 gave certain benefits to the District. 366 Dr. 
Alice Rivlin estimates that the loss of those benefits could cost the District roughly one billion dollars. 367 At the 
same time, New Columbia would gain roughly $2.26 billion from personal income tax, 368 earmarks, 369 increased 
budget efficiency, 370 commuter taxes and higher bond ratings. Currently, the local government lacks the 
sovereignty ail states enjoy. 371 In the District, the federal government holds ultimate financial authority. 372 This 
unique status has long been recognized as having an adverse impact on the District’s financial health. 373 Although 
the District has a larger population than the state of Wyoming and close to that of nine other states, 374 Congress 
determines its affairs. 

B. Will the State be Treated Differently than the Current Government for Purposes of Federal Grants and 
Loans? 

The District's entitlement to federal grants would be more secure as a state, 375 The basis for continued support 
from the federal government has not changed. 376 Again, expert opinions, spanning many years, tend to agree. 377 
Due to its lack of statehood, the District of Columbia cannot lean on a state government to help with local funding. 
378 If granted statehood, the District would be in a far better position to fund its needs and those of sixteen million 
yearly visitors. 379 

C. How Will Statehood Affect Taxing Authority? 

Approximately 70 percent of the District’s workforce does not live within its physical boundary. 380 The District of 
Columbia is a city where 591,833 people reside 381 and more than 700,000 people work. 382 Congress prohibits the 
District from taxing income earned by nonresidents working within its boundaries; a limitation on taxing authority 
discussed extensively in a 1 985 report prepared by Dr. Brimmer. 383 In her 2009 testimony, Dr. Rivlin noted: The 
District is extremely small ... [only 61.4 square miles] at the heart of a prosperous metropolitan area. Relatively 
affluent suburbs, many of whose residents work in the District, use its roads and parks and other services, but pay no 
income tax to the District, ring it. Indeed, two-thirds of the income earned in D.C. is earned by non-residents. 384 
Correspondingly, Dr. Rivlin argues for such taxing authority. 385 In other large cities, such as New York City, a 
commuter tax is placed on those who enter the city to work. 386 Consequently, “[tjhe District already charges some 
of the highest tax rates in the country. They have resorted to high rates in part because of restrictions on their tax 
base.” 387 Another burden that residents of the District must bear is the inability to tax specific property in the area. 
According to Dr. Rivlin, “[f]utiy 42 percent of the real and business property base is exempt from taxation, with the 
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federal government accounting for 28 percent.” 388 Despite not paying taxes, these properties - foreign embassies, 
federal buildings, and non-profit organizations 389 - benefit from District services and infrastructure, including: fire, 
police, roads, and emergency services. 

D. What are the Expected Transition Costs of Statehood? 

Experts throughout the years have addre.ssed this question with remarked similarity. 390 In 1984, a former Auditor 
for the District commented that transition costs would likely be low. 39! However, the city lacks the control and 
restraint necessary to lower its debt, which was created by high interest loans as a result of poor bond ratings. 392 
The District’s debt burden is considerably higher than recommended by the rating agencies; Ail three of the rating 
agencies (Moody's, Standard & Poor's, and Fitch) have indicated that ... the District's debt burden [is] relatively 
high. Such a high debt burden is a contributing factor to limitations on the potential for further bond rating upgrades 
forcing the city to continue to pay higher than necessary interest rates. Bond ratings have a direct financial effect ... 
of the amount of interest that the District must pay on its debt, and bond ratings also represent a broad indicator to 
investors and other stakeholders of ... current and long-term financial health. 393 The District of Columbia is forced 
to spend a significant percentage of the annual budget on interest alone - even during an economic or financial crisis 
when the city does not generate as much revenue as it normally does, 394 Additionally, the city is forced to 
prioritize paying debt, rather than financing education and health care. In recent years, there has been increasing 
attention to the District of Columbia's high debt levels, which are among the highest per capita when compared with 
other cities and states. [The District's] debt consumes nearly 12 percent of the operating budget, more than the 10 
percent recommended by bond rating agencies. 395 Dr. Robert Ebel, the Deputy Chief Financial Officer for the 
Di.slrict. has estimated that taxing personal income of nonresidents who work in the District would generate $2.26 
billion annually. 396 Currently, the District is operating under a structural imbalance. The U.S. Government 
Accountability Office defines this as '‘the difference between its cost of providing an average level of services, and 
its total revenue capacity - the amount of revenue the District would have (including federal grants) if it applied 
average tax rates to its taxable resources.” 397 Consequently, residents must compensate for the lack of revenue 
from the inability to tax 70 percent of the personal income generated within the city and 42 percent of real and 
business property. 398 Ed Lazere, Executive Director of the DC Fiscal Policy Institute, has argued that the only 
realistic way to address a projected revenue shortfall for 2009 is to tap into the city's $330 million emergency and 
contingency reserves because it is too late to sufficiently implement tax or fee increases. 399 Although borrowing 
from the emergency and contingency fund (often referred to as the “rainy day” fund) is the usual option to fill the 
shortfall, D.C.'s lack of control over its budget presents rigid obstacles. Congress has mandated that any money the 
District borrows from its rainy day fund must be paid back entirely within two years. 400 Because of its unique 
structure, the District is currently forced to operate like a state, but with the added burden of not taxing like a state, 
Even though the city has balanced its budget over the past eleven years, 40 1 it has done so at the cost of raising 

taxes and eliminating essential services. Statehood would allow the structural changes that are necessary to pay off 
its large debt, 402 thus freeing desperately needed money to lower taxes and offer better services. Creating New 
Columbia would help fix the structural imbalance. 

VI. International Law and the District Of Columbia 

By denying representation in Congress to the people of Washington, D.C., the United States damages its authority to 
advocate for the .spread of democracy abroad. 403 The United States is also potentially violating international law. 
Both formal treaties 404 and the behavior of nations 405 recognize full repre,sentation in the national legislature as a 
universal right to which all people are inherently entitled. The United States of America stands absolutely and totally 
alone as the only nation in the world with a representative democracy that denies to the citizens of its capital voting 
representation in the national Iegi.slature. However, domestic courts have held that they lack the authority and 
jurisdiction to create a judicial remedy to this issue, ruling in Ballentine v. United Stales, that “pursuant to Article I 
of the Constitution, only states are entitled to regular voting members [in Congress].” 406 Earlier courts have also 
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ruled on whether U.S, territories are entitled to membership in the Electoral College, concluding, “the franchise for 
choosing electors is confined to ‘states’ cannot be ‘unconstitutional’ because it is what the Constitution itself 
provides." 407 However, many courts have been sympathetic to the plight of U.S. citizens robbed of voting rights. 
408 Nonetheless, there is mounting international pressure on the United States to resolve the incongruity between 
the voting and representational status of living in states and its citizens living elsewhere. 409 While some criticisms 
have been general or applicable to the District in a nonspecific fashion, 410 some have been aimed squarely at the 
city of Washington and its specific grievances— lack of self-determination and voting representation. 41 1 

A. Treaty Law 

International law comes from two primary and distinct sources— treaty and custom. 412 Treaties are straightforward; 
they are contracts between states, 413 and have a force equal to that of a Congressional statute granted under the 
Supremacy Clause of the United States Constitution." 414 Tire federal government could hardly conduct foreign 
policy if its treaties were unenforceable under state law. International law is thus a source of domestic law. 415 In 
practice, the status of treaties in domestic law is more complex. 416 The U.S. is a party to a number of treaties that 
are part of a growing framework of international human rights law. 417 In the years following the horrors of World 
War 11, 418 the global community came together to recognize that all people are entitled with a corpus of rights that 
transcend any one nation or government. 419 The Universal Declaration of Human Rights, issued in 1948 by the 
United Nations Commission on Human Rights, is the first part of the International Bill of Human Rights; it does not 
create new rights, but rather restates “fundamental freedoms" recognized by the United States and other members of 
the international community as “inalienable" to all people. 420 “This Declaration may well become the international 
Magna Carta." 42 1 The views of the members of the Commission reflect this broad vision. 422 This is not to say 
there was unanimous agreement among ail the delegates. 423 However, 48 out of 58 members of the United 
Nations, including the United States, supported it. 424 The International Covenant on Civil and Political Rights 
(“ICCPR”) was created in 1966. 425 Article 1 and Article 25 ofthe ICCPR affirm the political rights in the 
Declaration: “All peoples have the right to self-determination. By virtue of that right they freely determine their 
political status and freely pursue their economic, social, and cultural development.” 426 The ICCPR is a treaty and 
the United States is among 166 countries to have ratified it and is bound by its *57 terms. 427 The treaty covers the 
lack of self-determination in Articles 1.1 and 1.3. 428 Exclusion of non-self-governing territories from the auspices 
ofthe ICCPR would seem to run contrary to its intent and purpose. Some territories, however, have accepted their 
.status, In Igartua- De La Rosa v, United Stales, the court stated that because Puerto Ricans “themselves acceded to 
their present Commonwealth status,” they are not entitled to any further protection under treaties such as the ICCPR, 
429 Article 25 of the ICCPR mirrors the language of Article 21 of the Declaration, and further supports the idea that 
the treaty does not accept the status of non-seif-governing territories carle blanche. 430 Residents ofthe District of 
Columbia lack Article 25 rights because their powers are subordinate to the uneiected masters in Congress. 43 1 A 
violation of the iCCPR raises the opportunity for one of the treaty partners to challenge the U.S. under the dispute 
resolution mechanism outlined in Articles 41 and 42. 432 Such an investigation could lead to a formal denunciation 
of the United States. 433 The United States is also a party to regional Instruments emphasizing its obligation to full 
voting representation for its people. The Inter-American Democratic Charter (“lADC") was adopted in 2001 . 434 In 
2003, the Inter-American Commission on Human Rights, a body of the Organization of States (“OAS”), ruled 
against the United States. 435 

B, Customary Law 

The United States is also in defiance of customary international law. Custom has a legal force equal to that of 
treaties or Congressional statute; it can be analogized to common law. 436 Unlike treaty law, customary 
international law is based not on a single written document but on what the International Court of Justice defines this 
as “evidence of a general practice accepted as law.” 437 There are two essential components in establishing custom, 
438 The first component requires observing state practice through “interstate interaction and acquiescence,” 439 
Such practice must be “genera! and consistent.” 440 A given practice need not be adhered to by all nations to 
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become custom. While the 9th Circuit Court ruled in 1994 that a norm must be “specific, universal, and obligatory,” 
441 the 2nd Circuit Court of Appeals has clarified that position stating, “[sjtates must not be universally successful 
in implementing the principle in order for custom to arise.” 442 For a practice to become custom, it must be 
vvide.spread and seen as legally mandated - a principle known as opinio Juris. 443 In addition to its role as a source 
of international law, custom is also a part of American domestic law. 444 The traditional view is that custom should 
be based *53 primarily on state practice, 445 with opinio Juris being of secondary importance. 446 This view was 
given a forceful measure of support by the Li.S. Supreme Court in Sosa v. Alvarez, 447 where Justice Souter stated 
for the majority that custom should be determined by three primary' standards: “[a] norm of international character, 
accepted by the civilized world, and defined with a specificity comparable to the features of the 1 8th century 
paradigms we have recognized.” 448 The exact structure of democratic governments may vary considerably. This 
point is raised by the court in Igartiia 449 which refuted the plaintiffs claim that there exists no right in customary 
international law to vote for one’s head of state holding, “[n]o serious argument exists that customary international 
law ... requires a particular form of representative government... If there exists an international norm of democratic 
government, it is at a level of generality so high as to be unsuitable for importation into domestic law." 450 The 
Court drew on the Sosa 45 1 ruling, which held that a “high level of generality” is insufficient for determining 
custom. 452 There may be many different forms of an elected government, yet there is only one real form of 
electing the legislatures inherent to that government - one citizen, one vote. Anyone seeking to contest this position 
must ask; is any other method practiced? 453 

C. State Practice 

Establishing stale practice is relatively simple. Every state that holds elections for a national legislature grants the 
citizens of its capital full voting rights and representation, including all of the countries named in Appendix II. The 
United Slates is the sole exception. 454 The American military presence in Iraq and Afghanistan, *54 with the goal 
of spreading democracy to that region, represents a willingness on the part of the United States government to 
strongly support those beliefs through action. Both Iraq and Afghanistan now hold elections in which ail citizens 
vote to elect their national legislature. 455 

D. Opinio Juris 

Establishing opinio juris is more complex. The declarations and treaties listed are evidence that states view those 
rights as legally binding custom. 456 On September 1 1, 2001, the United States adopted the lADC along with thirty- 
four countries in the Western Hemisphere. Secretary of State Colin Powell represented the United States at the treaty 
signing and upon hearing of the terrorist attacks that look place, stated: “It is important that ! remain here for a bit 
longer in order to be part of the consensus of this new charter on democracy. That is the most important thing I can 
do ... 1 very much want to express the United States' commitment to democracy ... [and] to individual liberties." 457 


E. Implications of Custom 

Both state practice and opinio Juris provide evidence that the right of all people to full representation in the national 
legislature is international custom. This argument meets the test set forth in Sosa. 458 In Igartua, Judge Toruella 
expressed that view in his dissent. 459 Because custom is a part of U.S. domestic law, it could be a possible 
mechanism to challenge the status of the District in federal court. Statehood should be pursued by primarily political 
means because no court, under either domestic or international taw, has the authority to compel Congress to create a 
new state. 460 However, a legal challenge allows for the possibility to seek a judicial remedy that would grant some 
relief 461 
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V^Il. Conclusion 

Recent surveys have found that 78 percent of Americans believe District residents have the same Constitutional 
rights as other U.S. citizens, including equal voting rights in Congress. 462 When informed of the disfranchisement, 
82 percent of those surveyed, including 87 percent of Democrats and 77 percent of Republicans, believe District 
citizens should have equal congressional voting rights. 463 Popular support of that magnitude is an important tool in 
persuading Congress to support Statehood. The issue is parochial. The District's status gives it little leverage to gain 
support for their cause. But voters from their home states can encourage Congress to support the District. The most 
important reason is that democracy is an American birthright. The quickest solution may be treating District 
residents the same way other enclave residents are treated. The problem is, assuming that action could be taken by- 
statute, that those same rights can be taken away - a precarious situation. 464 If the goal is to secure for District 
residents the most rights, without the possibility of those rights being taken away, the solution is statehood. It gives 
the District the sovereignty that many of its residents desire. Some have said Congress should provide that no more 
than one Senator could be elected from any party, ensuring the election of a non-Democratic Senator. 465 The 
courts upheld that provision. 466 Many would find it objectionable. 467 The drive to achieve D.C. Statehood must 
be waged on several levels. They should not give up on the courts. Many considered America to have a binding 
agreement with the District at its founding, Equally, America has not met the terms of that agreement. This breach 
may be cognizable in the courts. Moreover, Congress has proven to be a place where, with hard work, sympathy can 
be found. It is time, once again, to put the is.sue squarely before them. Of course, world opinion may be the strongest 
asset. All of these strategies should be undertaken. Statehood for the people of the District of Columbia is inevitable. 
Through proper package and presentation, the impossible can become possible. I remain hopeful and optimLstic that 
one day, in our lifetime, the invisible line one crosses when entering Washington, D.C. will make no difference to 
the matter of equal citizenship. Somewhere in the midst of a long, dark passageway, there is the tunnel's light. 
Statehood could finally mend the crack in the Liberty Bell, through which close to 600,000 citizens have fallen. 
Statehood for the District of Columbia is the only path to lasting political standing and sovereignty - equal footing - 
something all other citizens in America and many around the world enjoy, demand, and take for granted. 

Appendix I 

Timeline: 

209 Years of the District of Columbia's Efforts to Restore Self-Government 

1788 The General Assembly of the State of Maryland authorizes the cession of territory for the seat of government 
of the United States, “acknowledged to be forever ceded and relinquished to the Congress and Government of the 
United States, and full and absolute right and exclusive jurisdiction, as well of soil as of persons residing or to reside 
thereon, pursuant to the tenor and effect of the eighth section ofthe first article ofthe Constitution. . , And provided 
also. That the jurisdiction of the laws of this State over the persons and property of individuals residing within the 
limits of the cession aforesaid shall not cease or determine until Congress shall, by law, provide for the government 
thereof, under their jurisdiction, in manner provided by the article of the Constitution before recited.” The Maryland 
Assembly passes supplementary- acts of cession in 1792 and 1793 regarding the validity of deeds and sale of 
property in the new capital. 

1789 The General Assembly ofthe Commonwealth of Virginia authorizes the cession of territory for the permanent 
seat of the General Government as Congress might by law direct and that the same ‘was thereby forever ceded and 
relinquished to the Congress and Government of the United States, in full and absolute right, and exclusive 
jurisdiction. . . .' Like Maryland, Virginia's act of cession provides that Virginia law shall continue to apply until 
Congress, ‘having accepted the said cession, shall, by law, provide for the government thereof, under their 
jurisdiction, in manner provided by the articles of the Constitution before recited. ‘ (District clause). 
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1790 Congress accepts the territory ceded by the State ofMaryland and the Commonwealth of Virginia to form the 
Seat of Cfovernment of the United States. It declares that on the first Monday in December 1 800, the Seat of 
Government of the United States shall be transferred to such district and it authorizes the President to appoint three 
commissioners to survey and purchase land and prepare it for the new government which is to take up residence on 
the first Monday in December 1800. 

1 79 1 President George Washington issues several presidential proclamations defining and fixing the boundaries of 
the new District. 

1790-1800 Qualified residents ofthe new District ofColumbia continue to vote in elections of federal officers 
conducted in Maryland and Virginia, including Representatives *58 in Congress, even though Maryland and 
Virginia ceded the land to the Federal government and the District's boundaries had been drawn. 

1 800 The Seat of Government of the United States is transferred to the new District of Columbia. 

1801 A lame duck Congress passes the Organic Act of 1801 on Feb. 27, 1801 and divides the District into tw^o 
counties, the county of Washington (Maryland cession) and the county of Alexandria (Virginia cession). The Act 
creates a circuit court for the District of Columbia, authorizes the appointment of a U.S. Attorney, marshals, justices 
of the peace, and a register of wills for the District. It also provides that the Act shall not ‘alter, impeach or impair 
the rights, granted by or derived from the acts of incorporation of Alexandria and Georgetown [incorporated cities in 
Virginia and Maryland prior to cession]. No longer in a state, District residents lose their state and national 
representation (senators were then elected by state legislatures) and their local self-determination to the extent they 
do not live in the two incorporated cities. 

1 802 Congress abolishes the board of commissioners and incorporates the City of Washington (formerly in the 
County of Washington) with a presidenliatly appointed mayor and a popularly elected council of twelve members 
with two chambers, one with seven members and the second with five members, The second chamber Is to be 
chosen by all the members elected. All acts of the council must be sent to the Mayor for his approval. Suffrage is 
limited to ‘free, white male inhabitants of full age, who have resided twelve months in the city and paid taxes therein 
the year preceding the election's being held.’ 

1804 Congress extends the 1802 charter fifteen years and provides for the direct election of both houses ofthe 
Council, each with nine members. 

1812 Congress amends the charter of the City of Washington to enlarge the council, now consisting of an elected 
board of aldermen (eight members) and an elected board of common council (twelve members). The Mayor is to be 
elected by the two boards in a joint meeting. Congress also expands the corporation’s taxing authority and authority 
to develop public iastitutions, although subject to the approval ofthe President (including the budget) since the 
Mayor will no longer be a Presidential appointee. 

1812 Congress confers certain powers upon a levy court or board of commissioners for the County of Washington 
(part ofMaryland cession not included in the city of Washington) primarily dealing with taxes for public 
improvements such as roads and bridges. The board has seven members designated by the President from existing 
magistrates in the county, 

1820 Congress repeals the 1802 and 1804 acts and reorganizes the government ofthe City of Washington by 
providing for a popularly elected Mayor. Existing elected council continued. 

1822 A Committee of Twelve, appointed “pursuant to a resolution of a meeting of the Inhabitants ofthe City of 
Washington,” requests from Congress a republican form of government and the right to sue and to have federal 
representation “equal to citizens who live in States.” “The committee confesses that they can discover but two 
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modes in which the desired relief can be afforded, either by the establishment of a territorial government, suited to 
their present condition and population, and restoring them, in every part of the nation to the equal rights enjoyed by 
the citizens of the other portions of the United States, or by a retrocession to the states of Virginia and Maryland, of 
the respective parts of the District which were originally ceded by those states to form it,” Washington City residents 
were not interested in retrocession, however. 

1 825 On December 28, a Committee of Thirteen sends a ten-page Memorial to Congress “praying for an 
amelioration of their civil and political condition” and said they should be treated at least as well as territories. 

1841 In his inaugural address. President William Henry Harrison says “Amongst the other duties of a delicate 
character which the President is called upon to perform is the supervision of the government of the Territories of the 
United States. Those of them which are destined to become members of our great political family are compensated 
hy their rapid progress from infancy to manhood for the partial and temporary deprivation of their political rights. It 
is in this District only where American citizens are to be found who under a settled policy arc deprived of many 
important political privileges without any inspiring hope as to the future. . , Are there, indeed, citizens of any of our 
States who have dreamed of their subjects in the District of Columbia? The people of the District of Columbia are 
not the subjects of the people of the States, but free American citizens. Being in the latter condition when the 
Constitution was formed, no words used in that instrument could have been intended to deprive them of that 
character.” 

1 846 Congress, the Virginia Legislature and the City of Alexandria approve the retrocession of the county and town 
of Alexandria (what is now Arlington County and the City of Alexandria) back to Virginia, decreasing the size of 
the District by about forty percent. The referendum on retrocession passes 763 for to 222 against. Residents of 
Alexandria City approve the retrocession (734 for to 11 6 against), while residents of Alexandria County, disapprove 
it (29 for to 1 06 against). 

1848 Congress reorganizes the government of the City of Washington, approving a new charter that allows voters to 
elect the Board of Assessors, the Register of Wills, the Collector, and the Surveyor. It abolishes the property 
qualifications for voting and extends voting rights to all white male voters who pay a one dollar yearly school tax. 

1850 Congress ends the slave trade in the District. 

1862 Congress abolishes slavery in the District (on April 16lh. “Emancipation Day.” nine months before the 
Emancipation Proclamation is issued) and establishes a school system for black residents. 

1 867 Congress grants the vote to every male person “without any distinction on account of color or race” who is not 
a pauper or under guardianship, is twenty-one or older, who has not been convicted of any infamous crime and has 
not voluntarily given “aid and comfort to the rebels in that late rebellion.” and who ha.s resided in the District for one 
year and three month.s in his ward, African Americans make up thirty-three percent of the District's population and 
wield considerable political power. 

1 87 1 Congress repeals the charters of the cities of Washington and Georgetown and creates the Territory of the 
District of Columbia. The Territory will have a Presidentialiy appointed Governor and Secretary to the District, 
subject to Senate confirmation, a bicameral legislature with a Presidentialiy appointed upper house and Board of 
Public Works, both subject to Senate confirmation, and a popularly elected twenty-two seat House of Delegates, and 
a nonvoting Delegate to the House of Representatives. Norton P. Chipman is the District's first nonvoting Delegate 
to the U'.S, House of Representatives. However, the District's voters lose the right to elect its executive and the 
upper house of its iegi.slature. 

1874 Congress removes all elected Territorial officials, including the nonvoting Delegate in Congress, temporarily 
replaces the Territorial government with three presidentialiy appointed commissioners and places an officer of the 
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Army Corps of Engineers in charge, under the general supervision and direction of the commissioners, of public 
works in the District. The First and Second Comptroller of the Treasury are appointed to a board of audit to audit the 
Board of Public Works and Territorial Government's financial affairs. 

1 878 Congress passes the Organic Act of 1 878 which declares that the territory ceded by the State of Maryland to 
Congress for the permanent seat of government of the United States shall continue to be the District of Columbia 
and a municipal corporation with three Presidentially appointed commissioners, one of whom shall be an officer of 
the Army Corps of Engineers, as officers of the corporation. The board of the metropolitan police, the board of 
school trustees, the offices of the sinking-fund commissioners, and the board of health are abolished and their duties 
and powers transferred to the Commissioners. Congress and the Secretary of the Treasury must approve the 
Commissioners' proposed annual budget. The federal payment is fifty percent of the budget Congress approves. 
Congress must also approve any public works contract over SI. 000. 

1888 Conservative newspaperman Theodore Noyes of The Washington Star launches campaign for congressional 
representation and strongly opposes real democracy. Noyes writes, “National representation for the capital 
community is not in the slightest degree inconsistent with control of the capital by the nation through Congress.” 

Sen. Henry Blair of New Hampshire introduces the first resolution for a constitutional amendment for District voting 
rights in Congress and in the Electoral College, which fails to pass. 

1 899 A political scientist describes the Board of Trade-which supports congressional voting rights only-as 
providing District with the ideal form of local government through a “representative aristocracy." 

1919 Congress reduces the federal payment to forty percent. The Board of Trade and the Chamber of Commerce 
advocate Congressional voting rights and oppose home rule. 

1 925 Congress abandons a fixed percentage federal payment and gives the commissioners authority to raise local 
taxes. 

1935 The California legislature passes a resolution recommending Congress amend the Constitution to grant the 
District representation in Congress. 

1 940 Congress grants District residents the same access to federal courts as that available to residents of the states 
(diversity jurisdiction). The Supreme Court, in National Mut. Ins. Co. v. Tidewater Transfer Co.. Inc. , 337 U,S, 582 
(1949), upholds that act. 

1 943 Board of Trade appears before Senate Committee to support representation in Congress but opposes local self- 
government, 

1 952 President Truman transmits Reorganization Plan No. 5 of 1952 to Congress to streamline the District’s 
government by transferring over fifty boards and commissions to the Commissioners. When transmitting the plan to 
Congress, he states “I strongly believe that the citizens of the District of Columbia are entitled to sei f-government, 1 
have repeatedly recommended, and I again recommend, enactment of legislation to provide home rule for the 
District of Columbia. Local self-government is both the right and the responsibility of free men. The denial of self- 
government does not befit the National Capital of the world's largest and most powerful democracy. Not only is the 
lack of self-government an injustice to the people of the District of Columbia, but it imposes a needless burden on 
the Congress and it tends to controvert the principles for which this country stands before the world.” 

i960’s Segregationist Rep. John McMillan, who favors a District vote for President and Vice President, says a 
struggle for home rule will cripple the campaign for the national vote. McMillan thinks the national vote should 
“satisfy” DC residents “at least for a while." 
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1961 Twenty-Third Amendment to the Constitution that gives the District a limited vote in the electoral college is 
ratified. 

1 964 District voters vote for the first time for President since the creation of the District in 1800, but only get “three 
fourths” of a vote since the District is limited to three electoral votes regardless of its population, which at the time 
would have merited tw'o seats in the House. 

1967 Thinking he might reduce tensions in the District and prevent riots like those occurring in other U.S. cities. 
President Lyndon Johnson transmits Reorganization Plan No. 3 of 1967 to Congress. It creates a Presidentiaily 
appointed Council of nine members and a Presidentiaily appointed Commissioner and Assistant Commissioner of 
the District of Columbia (Mayor and Deputy Mayor equivalents), eliminating the office held by an officer of the 
Corps of Lngineers. He notes that the commissioner form of government was designed for a city of 1 50,000 people 
and that “(t)oday Washington has a population of 800,000. ... I remain convinced more strongly than ever the 
Home Rule is still the truest course. We must continue to work toward that day - when the citizens of the District 
will have the right to frame their own laws, manage their own affairs, and choose their own leaders. Only then can 
we redeem that historic pledge to give the District of Columbia full membership in the American Union.” He 
appoints Walter Washington “Mayor” and Thomas Fletcher “Deputy Mayor” and John Hechinger a.s Council 
Chairman, 

1968 Congress authorizes an elected school board and the District residents vote for school board members, their 
first vote for any local body since the territorial government was dissolved in 1 874. 

1970 Congress passes a law authorizing a nonvoting delegate in House of Representatives for the District (the first 
since 1 874). D.C. Statehood Party is formed with Julius Hobson its first candidate for nonvoting Delegate, 

1971 District voters elect Walter F'auntroy as their second nonvoting Delegate to House of Representatives. 

1973 Congress passes the D.C. Self-Government and Governmental Reorganization Act (Home Rule Act) providing 
for an elected Mayor, thirteen member Council and Advisory Neighborhood Commissions and delegating certain 
powers to the new government, subject to Congressional oversight and veto. The new government is prohibited from 
taxing federal property and nonresident income and from changing the federal building height limitation, altering the 
court system or changing the criminal code until 1977. Congress retains a legislative veto over Council actions and 
must approve the District's budget, Ail District Judges are Presidential appointees. A “floating” federal payment is 
retained. A mixture of District and Federal agencies governs planning and zoning. 

1974 District voters elect Walter Washington as their first elected Mayor since 1870 and their first elected Council, 
headed by Chairman Sterling Tucker, since 1874. 

1978 Congre.ss amends the Home Rule Act to add recall, initiative and referendum provisions and makes a number 
of changes to address the problems of delay and federal intrusions into purely local decisions. 

1978 Congress passes a Constitutional amendment to give the District full Congressional voting rights (two senators 
and representatives) and full representation in the Electoral College. The states have seven years to ratify it. 

1 979 An initiative to hold a Statehood Constitutional Convention Is filed. Congress rejects the Council’s bill on the 
location of chanceries, an example of the federal interference in local land use decisions. 

1980 District voters overwhelmingly approve the initiative to hold a Statehood Constitutional Convention. 

1 98 1 District voters elect forty-five delegates to the Statehood Constitutional Convention. Congress rejects the 
Council's revision to the District sexual assault law. 
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1982 The convention, of which D.C, Statehood activist Charles Cassell is elected President, completes its work in 
three months, In November, voters approve a statehood constitution for the State of New Columbia and elect two 
■‘Shadow” Senators and a Representative to promote statehood (the latter not implemented until 1990). 

i 983 A petition for statehood, including the 1982 constitution ratified by the voters, is sent to Congress, where no 
action is taken on it. 

1985 The 1 978 constitutional voting rights amendment dies after only sixteen states ratify it. 

1987 The District Council revises the Constitution for the State of New Columbia and transmits it to both Houses of 
Congress, 

1 990 District residents elect their first statehood senators and representative. The positions were first authorized in 
1982 when the statehood constitution was approved. 

1 992 The House of Representatives, with a new Democratic majority, grants a limited vote in the Committee of the 
Whole 

to the District Delegate. 

1993 The House District Committee favorably reports a statehood bill out of committee; in first full House vote on 
statehood ever, but it fails (153 to 277). 

1995 The District Delegate's vote in the House Committee of the Whole is revoked. Congress authorizes the 
President to appoint the District of Columbia Financial Responsibility and Management Assistance Authority 
(Control Board), which replaces the elected school board with an appointed board. The law also creates the Office of 
Chief Financial Officer for the District of Columbia. 

! 997 Congress strengthens the Control Board by giving it total control over the District's courts, prisons and pension 
liabilities (much of that $5 billion in unfunded liabilities is from the pre-Home Rule era), increased control over 
Medicaid and removes nine agencies from the Mayor's authority. The Federal Payment provisions are repealed. 
Locally elected officials can regain authority after four consecutive balanced budgets. 

1998 Voters vote on a medical marijuana initiative (initiative 59), but the Barr Amendment prohibits spending 
money to even count the ballots. U.S, District Court Judge Richard Roberts rules in 1999 that ballots can be counted 
(69% of the voters favored the initiative), but Congressional riders prohibit implementing the initiative. 

1 998 Twenty District citizens {Adams v. Clinton) sue the President, the Clerk and Sergeant At Arms of the U.S. 
House of Representatives, and the Control Board seeking declaratory judgments and injunctions to redress their 
deprivation of their democratic right ( 1 ) to equal protection or “the right to stand on an equal footing with all other 
citizens of the United States,” (2) to enjoy republican forms of government, (3) to be apportioned into congressional 
districts and be represented by duty elected representatives and Senators in Congress, and (4) to participate through 
duly elected representatives in a slate government insulated from Congressional interference in matters properly 
with the exclusive competence of state governments under the 10th Amendment. 

1 998 Another lawsuit, Alexander v. Daley, is filed by fifty-seven District residents and the District government 
against the Secretary of Commerce, the Clerk and Sergeant of Arms of the U.S. House of Representatives, and the 
Secretary and Sergeant of Arms of the U.S. Senate alleging violations of their equal protection and due process 
rights and privileges of citizenship and seeking voting representation in both houses of Congress. 

1 999 President Bill Clinton vetoes H.R. 2587, the “District of Columbia Appropriations Act, 2000” because it 
contains numerous riders that “are unwarranted intrusions into local citizens' decisions about local matters.” 
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Specifically, the bill prohibits (1) the use of federal and District funds for petition drives or civil actions for voting 
representation in Congress; (2) limits access to representation in special education cases; (3) prohibits the use of 
federal and District funds for abortions except where the mother's life was in danger or in cases of rape or incest; (4) 
prohibits the use of federal and District funds to implement or enforce a Domestic Partners Act; (5) prohibits the use 
of federal and District funds for a needle exchange program and District funding of any entity, public or private that 
has a needle exchange program, even if funded privately; (6) prohibits the D.C, Council from legislating regarding 
controlled substances in a manner that any state could do; and (7) limits the salary that could be paid to D.C, Council 
.Members. 

2000 A three judge panel of the U.S. District Court for the District of Columbia, in the consolidated lawsuit of 
Adams v. Clinton and Alexander v, Daley, finds it has authority to only rule on the issue of apportionment and 
representation in the House and holds that inhabitants of the District are not unconstitutionally deprived of their right 
to vole for voting representation in the House. The court remands the issues of voting representation in the Senate 
and Adams' challenge to the existence of the Control Board to the single District Judge with whom the cases were 
originally filed, and that judge dismisses both claims. Adams' claim regarding the right to an elected state 
government insulated from Congressional interference Is not directly addressed. In his dissent, Judge Louis 
Oberdorfer finds the people of the District of Columbia are entitled to elect members of the U.S. House. 

2000 A D.C. Superior Court jury finds Statehood activists Anise Jenkins and Karen Szulgit not guilty of “Disruption 
of Congress” when they spoke out on July 29, 1999 in the House ofRepresentatives against passage of the Barr 
Amendment that prohibited the implementation of D.C. Initiative 59. Ben Armfield was acquitted of a similar 
charge earlier in the year. Ms. Szulgit reflected on their 7-month ordeal saying; “Freedom isn't free. I look forward 
to the day when we stand together — all the D.C. democracy advocates, our locally elected officials, and every 
member of Congress-and finally address the unfinished business of the civil rights movement.” 

2000 On the 40th anniversary of the founding of SNCC, the Unemployment and Poverty Action Committee 
(UPAC), of which James Foreman is president, petitions Congress to “grant immediate Statehood to the majority 
part of the District of Columbia.” 

200 1 The D.C. Democracy 7 are acquitted. They were arrested on July 26, 2000 for “Disruption of Congress” in the 
House ofRepresentatives Visitors' Gallery for allegedly chanting “D.C. Votes No! Free D.C.!” during a 
Congressional vote on the D.C. Appropriations Bill. Their first trial ended in a hung jury and mistrial. 

2001 The Control Board officially suspends its operations and transfers home rule authority back to the elected 
Mayor and Council (although upon certain conditions occurring, the Control Board can be reactivated in the future). 

2001 The Inter-American Commission on Human Rights of the Organization of American States (OAS) rules on a 
1993 charge brought by the Statehood Solidarity Committee and finds that the denial to District citizens of equal 
political participation in their national legislature and the right to equality before the law is a violation of their 
human rights. 

2002 At the Second World Social Forum in Porto Alegre, Brazil, the D.C. Statehood Green Party presents a petition 
calling for Statehood, democracy, and full rights under the U.S. Constitution for residents of the District of 
Columbia- 

2004 The Inler-American Commission on Human Rights issues a report finding that the United States Government 
violates District residents' rights by denying them participation in their federal legislature. 

2004 The demand for D.C. Statehood is dropped from the Democratic Party platform at the suggestion of D.C. 
Delegate Eleanor Holmes Norton, vice-chair of the DNC Platform Committee. 
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2005 The Parliamentary Assembly of the Organization for Security and Cooperation in Europe (OSCE) passes a 
resolution calling on Congress to support equal voting rights legislation for District residents. 

2005 The U.S, Court of Appeals for the District of Columbia holds in Banner v. United States that in prohibiting a 
commuter tax on nonresidents working in the District, Congress was merely exercising the power that “the 
legislature of a State might exercise within the State” and does not violate the Equal Protection or the Uniformity 
Clause of the Constitution, 

2006 The U.N. Human Rights Committee finds that the District's lack of voting representation in Congress violated 
the International Covenant on Civil and Political Rights, a treaty ratified by more than 160 countries, including the 
United States. 

2007 The Organization for Security and Cooperation in Europe's Office of Democratic Institution and Human 
Rights finds the District's lack of equal congressional voting rights inconsistent with United States' human rights 
commitments under the OSCE Charter. 

2008 D.C. Statehood continues to be missing from the Democratic Party platform. 

2009 Congress considers granting the District a vole in the House of Representatives; extraneous gun rights 
amendments threaten to kill the bill. Despite having a Democratically controlled House and Senate, an amendment 
that would prohibit the District from providing money to any needle exchange program that operates within 1,000 
feet of virtually any location where children gather is added to the House version of its 2010 appropriation bill. 

2009 The D.C. Council creates a new Special Committee on Statehood and Self-Determination chaired by Council 
Member Michael A. Brown. The Committee begins an extensive series of hearings on statehood and its 
ramifications. Led by Council Chair Vincent Gray, nine members of the D.C. Council attend the 2009 Legislative 
Summit of the National Conference of State Legislatures in Philadelphia and promote statehood. 

"We hold these Truths to be self-evident, that all Men are created equal, that they are endowed by their Creator with 
certain unalienable Rights, that among these are Life, Liberty, and the Pursuit of Happiness - that to secure these 
rights, Governments are instituted among Men, deriving their just Powers from the Consent of the Governed. . . 

— Preamble, Declaration of Independence, July 4, 1776 

Appendix 11 

Table: A list of countries whose capitals receive full representation in their national legislature 
Albania Tirana Barbados Bridgetown Cameroon Yaounde 

Algeria Algiers Belgium Brussels Canada Ottawa 

Andorra .Andorra la Vella Belize Belmopan Cape Verde Islands Praia 

Antigua St. Johns Botswana Gaborone China Beijing 

Argentina Buenos Aires Brazil Brasilia Colombia Bogota 

Australia Canberra Bulgaria Sofia Cook Islands Auarua 

Austria Brussels Burma Rangoon Costa Rica San Jose 

Bahamas Nassau Cambodia Phnom-Penh Cyprus Nicosia 
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Czech Republic Prague 

Denmark Copenhagen 

Djibouti Djibouti 

Dominica Roseau 

Dominican Republic Santo 
Domingo 

Egypt Cairo 

El Salvador San Salvador 
Equatorial Guinea Malabo 
Fiji Suva 
Finland Helsinki 
France Paris 
Gabon Libreville 
Gambia Banjul 
Germany Berlin 
Greece Athens 
Grenada Si. George's 
Guatemala Guatemala City 
Guinea Conakry 
Guyana Georgetown 
Haiti Port-au-Prince 
Hungary Budapest 
Iceland Reykjavik 
India New Delhi 
Indonesia Djakarta 
Iran Tehran 
Ireland Dublin 
Israel Jerusalem 


Italy Rome 

Ivory Coast Abidjan 

Jamaica Kinston 

Japan Tokyo 

Kenya Nairobi 

Korea (North) Pyongyang 

South Korea Seoul 

Liberia Monrovia 

Liechtenstein Vaduz 

Luxembourg Arlon 

Macao Macao 

Madagascar Antananarivo 

Malawi Lilongwe 

Malaysia Kuala Lumpur 

Maldives Male 

Malta Valletta 

Mauretania Nouakchott 

Mauritius Port Louis 

Mexico Mexico City 

Monaco Monaco-Ville 

Mongolia Ulan Bator 

Morocco Rabat 

Nauru Yeran: Administrative 
District 

Netherlands Amsterdam 
New Zealand Wellington 
Nicaragua Managua 
Nigeria Abuja 


Norway Oslo 

Pakistan Islamabad 

Panama Panama City 

Papua New Guinea Port 
Moresby 

Paraguay Asuncion 

Philippines Manila 

Poland Warsaw 

Portugal Lisbon 

Romania Bucharest 

San Marino San Marino 

Senegal Dakar 

Sierra Leone Freetown 

Singapore Singapore City 

South Africa Cape Town 
(Legislative) 

Russia Moscow 

Slovakia Bratislava 

Spain Madrid 

Sri Lanka Columbo 

Surinam Paramaribo 

Sweden Stockholm 

Switzerland Bern 

Syria Damascus 

Tanzania Dar es Salaam 

Tonga Nukualofa 

Trinidad and Tobago Prot of 
Spain 

Turkey Ankara 
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United Kingdom London West Samoa Apia Zambia Lusaka 

Venezuela Caracas Yugoslavia Belgrade Zimbabwe Harare 

Vietnam Hanoi Zaire Kinshasa 

Footnotes 

The Author wishes to acknowledge the early assistance ofthe following law students: Lauren O. Ruffin, Howard 
University Law School; Sue-Yun Ahn, Columbia Law School; and Dekonti Mends-Cole and Justin Hansford, both 
of Georgetown University Law Center; as well as more recent assistance from: Michael Liszewski, University of the 
District of Columbia, David A. Clarke School of Law; Chantal Khalil, New York University; Richard Cuthbert, 
American University's Washington College of Law; Michael Greenwald, Washington University in St. Louis; 

Daniel Fitzgerald University of California at Santa Cruz; Sarah Ramuta, University of Illinois at Urbana- 
Champaign; Bertram Lee, Haverford College; Ian Cooper, Trachtenberg Scholar at The George Washington 
University; Fide! Castro, University of the District of Columbia, David A. Clarke School of Law; and Amy Menzel, 
University of Utah. Attorney Ann Loikow, Chair of the D.C. Statehood Yes We Can Coalition organized Appendix 
1- The Author also wishes to acknowledge the invaluable guidance given in early writings by Professor Jason 
Newman of the Georgetown University Law Center as well as Congressman Waiter E. Fauntroy (D-DC), a giant in 
this struggle, whose singular efforts for Home Rule and D.C. Voting Rights are unmatched in history and who gifted 
all of us with hope from the tunnel's light. Finally, the author wishes to thank his daughter, Sia Tiambi Barnes, for 
her genius-like editorial support. 

1 Political standing in thi.s context is equal participation; voting representation in a nation's governing body. 

“[EJqual representation for equal numbers of people" is a fundamental goal. IVesberry v. Sanders, 376 U.S. 1,18 
(1964). 

2 Sovereignty is '‘[sjupreine dominion, authority, or rule," independence. Black's Law Dictionary 1430 (8lh ed. 
2004), 

3 In fact, many federal nations that extend the rights of representation to the residents of the capital have molded 
their governments after our own. Yet, on this basic issue of representation, they have taken the lead and surpassed 
the United States, A full discussion of the status ofthe District of Columbia in the context of other capital cities 
around the world is presented in International Law and the District of Columbia, infra, with excerpts from a wider 
discussion prepared and presented by the author in the booklet. If You Favor Freedom: You Must Favor Statehood 
for the District of Columbia, published in October, 1986, when he served as Chief of Staff toformer Congressman 
Walter E. Fauntroy (D-D.C.). If You Favor Freedom was preceded by another booklet prepared and presented by the 
author in 1 978, A Simple Case of Democracy Denied, published when he served as Counsel to Congressman 
Fauntroy. Interestingly, nothing changed between 1978 and 1986 regarding the District of Columbia's standing 
compared to other world capitals and nothing has changed to this date. See generally Office of Congressman Walter 
E. Fauntroy, !f You Favor Freedom: You Must Favor Statehood for The District Of Columbia (Johnny Barnes, ed., 
1986), reprinted in H. Rep. No. 100-1 (1987), available at http:// 

WWW. devote. org/trei!is/.struggle/I986favorfreedomstatehood.cfm, [hereinafter If You Favor Freedom]. 

4 U.S. Const, amend. XVII, provides that, “[t]he Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof...” Prior to the adoption of the Seventeenth Amendment, Senators 
were elected by state legislatures. U.S. Const, art. 1, § 3, cl. 1, 

5 U.S. Const, art. 1, § 2, cl. I provides, “The House of Representatives shall be composed of members chosen every 
second Year by the people ofthe several States.” There are 435 Representatives in the House. That number was set 
by Congress in 1911 and i.s not a Constitutional mandate. The number has varied, over the years. Initially, each state 
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had one Representative in a Unicameral Body. Election of Senators and Representatives, Pub. L. 62-5, 37 Stat. 13, 
14 {codified as 2 U.S.C. § 2 (1911)). 

6 Timothy Cooper, Executive Director of the World Rights Organization and D.C. Statehood enthusiast and activist 
who has traveled around the world, has reported that, “On December 30, 2003, the Organization of American States' 
(OAS) Inter-American Commission on Human Rights issued Rep. No. 98./03 in case 1 1.204"Statehood Solidarity 
Committee v. United States. That report reads in part: ‘The Commission hereby concludes that the State is 
responsible for violations of the Petitioners' rights under Articles II and XX of the American Declaration by denying 
them an effective opportunity to participate in their federal legislature...'” Statehood Solidarity Comm. v. United 
States, Case Rep. No. 98/03 Inter-Amer. Comm. H.R. (2003); Inter-American Comm'n. on Human Rights, Org. of 
Am. States, Rep. No. 09/03 § 1 17 (2003), http:// www.cidh.org/annualrep/2003eng,''USA.l 1204a.htm. The Inter- 
American Commission on Human Rights recommended to the United States that it “[pjrovide the Petitioners with an 
effective remedy, which includes adopting the legislative or other measures necessary to guarantee to the Petitioners 
the effective right to participate, directly or through freely chosen representatives and in general conditions of 
equality, in their national legislature,” W at § ! 19. Moreover, the Organization for Cooperation in Europe (OSCE), 
both the Office for Democratic Institutions and Human Rights (ODHIR) and the Parliamentary Assembly cal! “on 
the Congress of the United States to adopt such legislation as may be necessary to grant the residents of Washington, 
D.C, equal voting rights in their national legislature in accordance with its human dimension commitments.” 
Organization for Security and Cooperation in Europe, Washington, D.C. Declaration on Democracy, Human Rights 
and Humanitarian Questions § 58 (July 5, 2005). A fuller discussion of the implications of America's denial of 
voting rights to its own citizens and the impact of such denial on America's standing in the world community is 
presented in International Law and Politics supra. 

7 Kennedy introduces Bill Urging Statehood for D.C., Wash. Post, Jan. 25, 1 985, available at 
http.7/www.washingtonpost,com/wpdyn/content/articie/2009/03/l 8/AR200903 1 802555.html. 

8 U.S. Const, amend, X provides, “The powers not delegated to the United State.s by the Constitution, nor prohibited 
by it to the Slates, are reserved to the States respectively, or to the people." 

9 U.S, Const, art, 1, §8. cl. 3 slates that, “The Congress shall have the Power To regulate Commerce with foreign 
Nations, and among the several Slates, and with the Indian tribes ..." 

10 New York v. United States, 505 U.S. 144, 181 (1992) (emphasis added). 

1 1 U.S. Const, amend. XIV provides that, “no state .shall ... deny to any person within its jurisdiction the equal 
protection of the laws.” Known as the “Equal Protection Clause.” this provision of the Constitution makes clear and 
true America's promise that “all men [and women] are created equal." Id. The protections of the Fourteenth 
Amendment were extended to the people of Washington, D.C. in Bolling v. Sharpe, 347 U.S. 497 (1954), a 
companion case to the landmark .school desegregation case, Brown v. Board of Education, 347 U.S. 483 (1954). The 
Court in Sharpe relied on the Fifth Amendment in reaching its decision regarding the District of Columbia. Sharpe, 
347 U.S. at 497 (1954). 

1 2 Mark A. Graber, Enumeration and Other Constitutional Strategies for Protecting Rights: The View From 
1787/1791, 9 U. Pa. ,1. Const. L. 357, 360-63 (2007). The Federalists would have preferred a document that merely 
outlined the structure of the government. The anti-Federalists distrusted centralized authority such as had been 
experienced under the British Crown. To secure passage of the Constitution, the Federalists had to agree to add 
amendments incorporating basic rights. Id. 

13 There are many scholarly works, discussing this period of our history and the creation of our government. See 
American Civil Liberties Union, The Bill of Rights: A Brief History (2004), 

hu p: - ww w.aclit.oru cTim[Listice/»eii. IO Q 84rcs3002fl304.htnil . See also Eugene W. Hickock, Jr., The Dill of Rights: 
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Original Meaning and Current Understanding (1991); Richard E. Labunski, James Madison and the Struggle for the 
Bill of Rights (2006); Creating the Bill of Rights; The Documentary Record from the First Federal Congress (Helen 
E. Viet et al. eds., Johns Hopkins University Press 1991); The District of Columbia: Its History, Its Government, Its 
People (Johnny Barnes, ed., 3d ed. 1 975). 

14 1 Stat. 491 ( 1 796) (emphasis added), 

15 U-S. Const, art. IV, §. 3, cL 1. 

16 Escanaba Co. v. City of Chicago, 107 U.S. 678, 689 (1883). See also Pollard’s Lessee v. Hagan, 44 U.S. 212 
(1845); Permoliv. Firsi Municipality, 44 U.S. 589,609(1845); Pound v. Turck, 95 U.S. 459 (1877). 

17 Escanaba, 107 U,S. at 689. 

18 Coyle v. Smith, 221 U.S. 559, 567 (191 1) (affirming an earlier decision by the Court in Texas v. White, 74 U.S. 
700 (1869)). 

19 Id. 

20 United States v. Texas, 339 U.S. 707, 716 (1950) (emphasis added). 

21 Utah Div. of State Lands v. United States, 193. 196(1987). 

22 United States v. Medenbach, 116 F.3d 487 (9th Cir. 1987) (state consent is not a prerequisite to federal regulation 
of federal land 

pursuant to the Property Clause). See also DnitedStates v. Gardner, 107 F.3d 1314, 1319 (9th Cir. 1997). 

23 Polkirdv. Hagan, 44 U.S. 212, 223 (1845). 

24 Van Brocklin V. I17U,S. 151, 167(1886). 

25 Wilson V. Cook, 327 U.S. 474, 487 (1946). 

26 Permoli v. First Mwiicipality, 44 U.S. 589, 609 ( 1 845). 

27 Boydv. Nebraska, 143 U.S, 135, 170 (1892) (emphasis added). 

28 Di.strict of Columbia Delegate Act, Pub. L. No. 91-405, 84 Stat. 845 (1970). 

29 U.S. Const, amend. XXI II, § 1 ("The District constituting the seat of Government of the United States shall 
appoint in such manner as the Congress may direct; A number of electors of President and Vice President equal to 
the whole number of Senators and Representatives in Congress to which the District would be entitled if it were a 
State, but in no event more than the !ea,st populous State ...”)• Id. 

30 District of Columbia Self-Government and Governmental Reorganization Act, Pub. L. No. 93-198, 87 Stat. 774 
(1973) (codified a.s D.C. Code § 1-221 (1973)), renamed ‘‘The Home Rule Act” as part of The District of Columbia 
Revitalization Act, Title XI of the Balanced Budget Act of 1997, Pub. L. No. 105-33, ill Stat. 251 (1997). 

3 i See I'he District of Columbia Revitalization Act, Title XI of the Balanced Budget Act of 1997, Pub. L. No. 105- 
33, 111 Stat. 251(1997). Also referred to and recently formally renamed as the “Home Rule Act,” its stated purpose 
is, in part, “to the greatest extent possible ... relieve Congress of the burden of legislating upon essentially local 
District matters.” Id. at § 102(A), The Act provides for a locally elected Mayor and thirteen-member D C. Council. 
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Id, at §§ 401(A), 421(A). As is clear, however. Congress really did not relieve itself of the burden of legislating on 
local matters. 

32 See If You Favor Freedom, supra note 3. This document was produced at the introduction of H.R. 51, a D.C. 
Statehood Bill, 

33 Under the Home Rule Act, Congress can exercise a Line Item veto and thereby considers each expenditure the 
District proposes to make. District of Columbia Self-Government and Governmental Reorganization Act, Pub. L. 
No. 93-198, 87 Stat. 774 (1973) (codified as D.C. Code § !-22! (1973)). 

34 See Id, In a recent D.C. Appropriations Bill, Congress placed as many as seventy limitations on the District of 
Columbia's ability to spend its own money. See District of Columbia Appropriations Act, S. 1446, 109th Cong. 
(2006). Some of those iimitatioms, such as not using federal funds to pay for abortions or banning needle exchange 
programs, are placed every year in D.C, appropriations bills. Whatever the limitation, the citizens of other states are 
not similarly bridled. 

35 Office of the Clerk, U.S. House of Representatives, The Electoral College, 

http;//cierk, house.gov/ai1_history/house_history/electoral.html (last visited Nov. 9, 2009). In the case of an 
Electoral College deadlock or if no candidate receives the majority of votes, a ‘contingent election’ is held. The 
election of the President goes to the House of Representatives. Each state delegation casts one vote for one of the top 
three contenders to determine a winner. Id. 

36 Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism (USA PATRIOT) Act of 2001, Pub. L. 107-56, 1 15 Stat. 272 (2001) (codified throughout the United 
States Code). 

37 Federal taxation was implemented through U.S. Const, amend. XVI; the first draft was implemented through the 
Selective Service Act, Pub. L. No. 65-12, 40 Stat. 76 (1917). 

38 District of Columbia Appropriations Act of 2005, Pub. L. 108-335, 108th Cong. (2004). 

39 See If You Favor Freedom, supra, note 3, at 1-5 (providing a good, non-tcchnical examination of many of the 
issues surrounding D.C. Statehood). 

40 See section 603 of the District of Columbia Self-Government and Governmental Reorganization Act. Congress 
through this section controls “the borrowing, spending and budgetary process...” for the District of Columbia. Jason 
I. Newman & Jacques B. DePuy. Bringing Democracy to the Nation's Last Colony: The District of Columbia Self- 
Government Act, 24 Am. U. L. Rev. 537, 550 (1975). 

41 See Constance McLaughlin Green, Washington: A History of the Capital, 1800-1950 (1962). 

42 Daniel A. Smith, Tax Crusaders and the Politics of Direct Democracy 21-23 (1998). The statement, “Taxation 
without representation i.s tyranny,” was a rallying cry that helped to shape attitudes leading to the American 
Revolution. Us origin is unclear, however, it is often attributed to a Harvard Trained Lawyer, James Otis, Jr., who 
lived in Massachusetts and believed strongly, when the British passed the Stamp Act, that the Parliament had no 
right to tax the colonies that were without representation in that body. Id. 

43 See If You Favor Freedom, supra note 3. 

44 District of Columbia v. Heller, 554 U.S. 128 S.Ci. 2783 (2008), 

45 District of Columbia Personal Protection Act, H.R. 1288, t09th Cong. (2005). 
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46 !d- 

47 H.R. 4922, !Oist Cong. {i99i). 

48 National Commission for a Human Life Amendment, Pro-life Legislation in Congress 2000 9 (2000). ‘'On July 

1 1 , 2000, the District of Columbia City Council. ..approved the Health Insurance Coverage for Contraceptive Act of 
2000 (D.C. Bill 13-399), a measure that mandated contraceptive ...coverage in health insurance plans. On July 13, 
2000, the subcommittee approved the FY 2001 D.C. Appropriations Bill ... with the provision that the proposed 
D.C. Council law ‘shall not take effect.’” Id. 

49 District of Columbia Appropriations Act of 1999, H.R. 4380, lOSth Cong. (1998). On October 21, 1998, Rep. 
Robert L. Barr Jr. (R-GA.) attached an amendment to the above-noted 1999 D.C. appropriations bill. The so-called 
“Barr Amendment” prohibited the District from spending money on any initiative that would legalize or reduce the 
penalties for users of marijuana. The measure passed along with the D.C. spending bill, 

50 Drug Free Century Act, S. 5, 106th Cong. § 3005(a) (1999). “Notwithstanding any other provision of law, none 
of the amounts made available under any federal law for any fiscal year may be expended, directly or indirectly, to 
carry out any program of di.stributing sterile needles or syringes ...” Id. See also Makebra Anderson, Needle 
Exchange Program Slick.s with Addicts, Minn. Spokesman- Recorder, Mar. 7, 2005, http:// www.spokesnian- 
recorder.com/news/articie/article.asp? NewsID=3814&slD=3&ItemSource=N. (“Because of its unique relationship 
with the federal government, D.C. is the only city in the U.S. that has been barred from using local tax dollars to 
fund needle exchange programs.”). 

5 1 The D,C. Council initially passed a bill allowing for health benefits, among other things, for persons in a “caring 
relationship,” but not necessarily married. District of Columbia Appropriations Act, 2006, H.R. 2546, 104th Cong. 
(1994). While this bill was not vetoed during the Congressional review period, Congress added a rider to the bill 
prohibiting the use of federal or local funds to implement the bill. Id. In a later D.C. appropriations bill, Congress 
reversed itself in part and did not insert language prohibiting the use of local funds for such purposes, District of 
Columbia Appropriations Act, 2001, H.R. 4942, 106th Cong. (2000). This reversal is hailed as a victory among 
some Home Rule proponents. 

52 H,B. 3170 passed the United States Flouse of Representatives on July 24, 2009. H.R. 3170, 11 Ith Cong, (2009); 
see also H.R. Rep. No. 1 1 1-202 (2009). See also D.C. Applcseed Center, HIV/AIDS in the Nation's Capital 19-23, 

88 (2005), http://www, dcappieseed.org/proJects/publications/HIV. pdf. In 2005. Washington, DC had the highest rate 
of AIDS cases in the country, 1 28.4 per 1 00,000 vs. 1 9.7 per 1 00,000, nationally • nearly 1 out of every 50 residents 
has AIDS, and it is estimated that nearly I out of eveiy- 20 is infected with HIV, Id. In Washington, DC, intravenous 
drug use is directly responsible for 35 percent of the all AIDS cases and 54 percent of AIDS cases in women since 
the beginning of the epidemic. Id. 

53 Oversight and Regulation of Public Buildings, H.R. 2068, 107th Cong. § 3t03(a) (2001); Act of July 29, 1970, 
Pub. L. No, 91-0358, §802, 84 Stal. 667 (amending D.C. Code §22-1 117 (1967)). 

54 D.C. Code §§ 5-131,01-, 05 (2001). 

55 D.C. Code §§3-321 to -330 (2001). 

56 There are many sources from which to draw for information, including Judith Best, National Representation for 
the District of Columbia 17 (1984); Constance McLaughlin Green, Washington: Village and Capital, 1800-1878 1 1 
( 1 962); Kenneth R, Bowling, The Creation of Washington D.C.; The Idea and Location of the American Capital 30 
(1993); Robert Fortenbaugh, The Nine Capitals of the United States 9 (1948); 2 The Records of the Federal 
Convention of 1787, at 127-28 (Max Farrand ed., 1911), cited in Kenneth D. Merin, Congressional Research 
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Service, Statehood for the District of Columbia (1977); Eugene W. Hickock, Jr., The Bill of Rights: Original 
Meaning and Current Understanding (1991).; Richard E. Labunski, James Madison and the Struggle for the Bill of 
Rights (2006); Creating the Bill of Rights: The Documentary Record from the First Federal Congress (Helen E. Viet 
et a!, eds.,1991). 

57 The District of Columbia: Its History, Its Government, Its People (Johnny Barnes, ed., 3d ed. 1975). 

58 Fortenbaugh, supra note 56 at 9. 

59 W, 

60 Bowling, supra note 56, at 30. As the summer of 1783 approached, hundreds (more than 200) mutinous soldiers 
(their numbers grew from roughly 30) from Pennsylvania who fought for the Continental Army converged upon the 
Pennsylvania State House - which was also then located at Independence Hall - seeking payment from the 
Pennsylvania State Executive Council. It is noteworthy here, that the soldiers made their demand upon the City of 
Philadelphia and the state of Pennsylvania, not upon the Congress as many have believed in the past. Congress in 
fact had earlier simply referred their demands to the Secretary of War. Id. 

61 Id. at 14-72. When the City of Philadelphia and the stale of Pennsylvania refused to come to the aide of the State 
Executive Council, the members of the Confederation Congress fled to Princeton, New Jersey. Id. 

62 H.P. Caemmerer, Washington: The National Capital, S, Doc. No. 71-332, at 17 {3d Sess, 1932), cited in Kenneth 
D, Merin, Congressional Research Service, Statehood for the District of Columbia (1977); Congressional Research 
Service, The Constitution of the United States: Analysis and Interpretations, S. Doc. No. 99-16, (1st Sess. 1987). 
George Washington, w-ho served as the First President of the United States, was tasked with surveying the land to 
create Washington, D.C. from land offered by Maryland and Virginia. Id. at 365. 

63 Barbara Silberdick Feinberg, The Articles of Confederation 10-25 (2002); Le Baron Bradford Prince, The 
Articles of Confederation vs, The Constitution 43 (1867). The Articles of Confederation preceded the Constitution 
as the document governing the original thirteen states. It was adopted by Congress on November 15, 1 777, and 
ratified by ail ofthe states on March 1, 1781. Unlike the Constitution, the Articles reposed power in the states, with 
limited power in the central government. Because it was felt the Articles did not accomplish the goals of unifying 
the state.?, the Constitution replaced them on March 4, 1789. Id. 

64 Id 

65 Peter Raven-Hansen, Congre.ssionai Representation for the District of Columbia: A Constitutional Analysis, 12 
Harv. J. on Legis, 167, 169-72 (1975); See also Bowling, supra note 56, at 76-77. 

66 Judith Best, National Representation for the District of Columbia, 17 (Univ. Publishers of Am. 1984). See also 
Green, supra note 4 1 , at 1 1 ( 1 962). 

67 2 The Records ofthe Federal Convention of 1787, at 127-28 (Max Farrand ed., 1911), cited in Kenneth D. Merin, 
Congressional Research Service, Statehood for the District of Columbia (1977). 

68 Whit Cobb, Democracy in Search of Utopia: The History, Law, and Politics of Relocating the Nation’s Capital, 

99 Dick. L. Rev. 527, 529-31 (1995), 

69 Id. 

70 U.S, Const, art. I, § 8, cl. 17 provides that; “Tlie Congress shall have power.. .To exercise exclusive Legislation in 
all Cases whatsoever, over such a District (not exceeding ten Miles square) as may, by Cession of particular States, 
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and the acceptance of Congress, become the Seat of the Government of the United States, and to exercise like 
Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the 
Erection of Forts, Magazines, Arsenals, dock-Yards, and other needftil Buildings...” 

7! H.P. Caemmerer, Washington: The National Capital, S. Doc. No, 71-332, at 17 (3d Sess. 1932), cited in Kenneth 
D. Merin, Congressional Research Service, Statehood for the District of Columbia (1977). 

md 

73 Id. Virginia offered the entire City of Williamsburg, with its colonial capitol, governor's palace, public buildings, 
300 acres of additional land, a cash payment of up to 100,000 pounds and a contiguous district. Id. 

74 Fortenbaugh, supra note 56, at 9. 

75 Id 

76 Cobb, supra note 68, at 534-36. 

77 Green, supra note 41, at 11. See also 2 The Records of the Federal Convention of 1787, at 127-28 (Max Farrand 
ed., 1911), cited in Kenneth D. Merin, Congressional Research Service, Statehood for the District of Columbia 

(1977); 

78 Green, supra note 41, at II. 

79 Pelatiah Webster, Essay on the Seat of the Federal Government and the Executive Jurisdiction of Congress over a 
Ten Miles District, in Political Essays on the Nature and Operation of Money, Public Finances and Other Subjects 
376-402 (1789), quoted in Bowling, supra note 56, at 131; Cobb, supra note 68, at 535. 

80 Bowling, supra note 56, at 10-1 1. 

81 Green, supra note 41, at 8-9, 

82 Cobb, supra note 68, at 537. Congressional Research Service, The Constitution of the United States: Analysis and 
Interpretations, S. Doc. No, 99-16, at 365 (1st Sess. 1987). 

83 An Act for Establi.shing the Temporary and Pennanent Seat of the Government of the United States, 1 Stat. 130 

(1790). 

84 Id 

85 Christopher Shorteli, Rights, Remedies and the Impact of State Sovereign Immunity 28-31 (2008). It should be 
noted that the debts incurred by the Northern states were considerably higher than the debts incurred by those in the 
Southern states. Id. 

86 An Act for Establishing the Temporary and Permanent Seat of the Government of the United States, I Stat. 130 

(1790). 

87 See Green, supra, note 41, at 23. 

88 Id. 

89 Mark David Richards, The Debates Over Retrocession, 1801-2004,” Wash. Hist., Spring/Summer 2004, at 57. 
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90 The District of Columbia Fair and Equal House Voting Rights Act, Hearing on H.R. 5388 Before the H. Comm, 
on the Judiciary, 1 10th Cong. 3 (2006)<statement of the Am. Bar Ass'n.). 

91 The District of Columbia Organic Act of 1801 incorporated the District of Columbia and placed it under the 
exclusive control of Congress. An Act of Feb. 27, 1801, ch. 15, 2 Stat. 103 (concerning the District of Columbia). 

92 Richards, supra note 89, at 58. 

93 Malcolm X, Speech on The Ballot or the Bullet (Mar. 29, 1964). 

94 Id. at 57. 

95 T.W. Noyes, Our National Capital and its Un-Americanized Americans 60 (195!). Noyes, who was the publisher 
of the Washington Star newspaper, notes that in a pamphlet published in 1801, Augustus B. Woodard, a Virginia 
lawyer who moved to the District wrote, “This body of people is as much entitled to the enjoyment of the rights of 
citizenship as any other part of the people of the United States. There can be no necessity for their disfranchisement 
... they are entitled to a participation in the genera! codicils on the principles of equity and reciprocity.” Id. 

96 Richards, supra note 89, at 57-58. (statement of Representative John Smilie (R-PA)). 

97 Representative Smilie stated. Here the citizens would be governed by laws, in the making of which they have no 
voice ' by laws not made with their own consent, but by the United States for them - by men who have not the 
interest in the laws made that legislators ought always to possess - by men also not acquainted with the minute and 
local interests, coming. ..from distances of 500 to 1 ,000 miles. 

Id 

98 In 1 Annal.s of Cong. 864 (Joseph Gales, ed.. 1 789), Madison stated, “The seat of Government is of great 
importance, if you consider the diffusion of wealth that proceeds from this source ... Those who are most adjacent to 
the seat of Legislation will always possess advantages over others. An earlier knowledge of the laws, a greater 
influence in enacting them, better opportunities for anticipating them, and a thousand other circumstances will give 
a superiority to tho.se who are thus situated.” Madison could not have been more wrong. 

99 Cobb, supra note 68, at 532 (citing I Annals of Cong. 896 (Joseph Gales, ed., 1789)). 

mid 

1 0 1 The Federalist No. 43 (James Madison). The Federalists Papers arc a series of 85 articles, written by James 
Madison, Alexander Hamilton, John Jay and John Adams, advocating the ratification of the United States 
Constitution. Number 43. published on January 23, 1978, related to “The Powers Conferred by the Constitution 
Further Considered.” Id. 

102 Cobb, supra note 68, at 532 (citing The Federalist No. 43, at 280). 

1 03 Statement by Representative John Baptiste Charles Lucas, reprinted in Richards, supra note 89, at 59, citing 1 
Constance M, Green, Washington: A Flistory of the Capital 1800-1950, 30 (1976). 

!04 A compact is a contract, a covenant between parties. Black’s Law Dictionary (Westlaw 8th ed. 2004). 

105 Cobb, supra note 68, at 529-31. 
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106 Id at 529. Stating eight reasons, that D.C. would be a, “national commons in which the representatives of the 
nation would govern the district with the federal interest at heart and in w'hich, in exchange for federal patronage, the 
citizens of the district would surrender their suffrage.” Id. 

107 Id, at 529-31,545-546, 

108 Id. at 545, As Cobb puts it, “the issue that seemed most consistently on the minds of the members was related to 
the capital compact: whether the proposed removal to Philadelphia amounted to a ‘breach of contract.” Id. 

109 Id 

1 10 Whit Cobb, Democracy in Search of Utopia; The History, Law, and Politics of Relocating the Nation's Capital, 
99 Dick. L. Rev. 527, 546 (1995). 

1 i 1 Id at 545-46. 

112 U.S. Const, art IV, § 3, ci. 1. Congress has the sole and exclusive power to grant statehood to a land area. It is 
the position of proponents of statehood for the District of Columbia that political standing and sovereignty, resulting 
in equal footing, is achieved through statehood. 

1 1 3 A convenant is, “a formal agreement or promise, usually in a contract;” while an agreement is, “a mutual 
understanding between two or more persons about their relative rights and duties regarding past or future 
performances; a manifestation of mutual assent by two or more persons.” Black's Law Dictionary (8th ed. 2004) 
(emphasis added), 

Ii4U,S.Const art. IV. §3,ci. I. 

115 4U,S.C, §§ 71-72 (2006), 

n6 4U.S.C. § 72 (2006). 

117 Richards, supra note 89, at 60. 

1 1 8 Neither the Pentagon or the CIA or any federal facilities for that matter, had been constructed in Virginia at that 
time. See generally David Alexander, The Building: A Biography of the Pentagon 6 (2008) (the plans for the 
Pentagon originated between the end of World War I and U.S. entry into World War 11); Central Intelligence 
Agency, The CIA Campus: The Story of Original Headquarters Building, https://www'.cia.gov/news- 
information/featured-story-archive/2008-feauired-storyarchive/original-headquarters-building.htmi (In 195.5, 
Presidem Lisenhower signed legislation for a new CIA headquarters building in Langley, VA); Federal Bureau of 
Investigation, Timeline of FBI History, http://www.fbLgov/iibref7historic/history/historicdates.htm (On May 8, 

1972, the FBI opened its new training facility in Quantico, VA). 

119 Cobb, supra note 68, at 532 (citing Rece.ssion of Alexandria, Daily Nat'l Intelligencer Mar. 6. 1846 at 1). 

120 Richards, supra note 89, at 61. 

12! Id 

122 Id at 62. 

123 Id at 67. 

124 W, at 68. 
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125 Richards, supra note 89, at 68. 

126 Id. at 68. The strongest evidence to suggest that some oppossed retrocession was a petition signed by over 300 
individuals, how'ever, it w'as specifically against, “retrocession without relief.” 

127 An Act to Retrocede the County of Alexandria, in the District of Columbia, to the State of Virginia, 9 Stat. 35 
(1846). 

128 PhiUlps Payne, 92 U.S. 130, 131 (1875). 

\29fd at 133. 

130 U.S. Const, art. I, § 8, cl. 17. An Act For Establishing the Temporary and Permanent Seat of the Government of 
the United States, ! Stal. 130 (1790). See also Retrocession of Alexandria to Virginia, House Committee on the 
District of Columbia, H.R. Rep. No. 29-325, at 3-4(1846). 

131 Phillips, 92 U.S. at 133. 

132 See id, at 132. According to Peter Raven-Hansen, a Constitutional Law Professor at George Washington 
University Law School, ‘'The true construction of this clause, U.S. Const, art. I. § 8, cl. 17, would seem to be that 
Congress may retain and exercise exclusive jurisdiction over a district not exceeding ten miles square; and whether 
those limits may enlarge or diminish that district, or change the site ... the end is to attain what is desirable in 
relation to the seat of government.” Peter Raven-Hansen, The Constitutionality of Statehood, 60 Geo. Wash. L. Rev. 
160, 169 (1991). If it were unconstitutional, it must follow that the Court would have required the County of 
.Ale.xandria to cede the land back to the District, Thus, the example of Phillips is instructive in terms of the perceived 
impediments to statehood in two regards. First, it shows Congress has the authority, by statute, to reduce the size of 
the District to that which is less than the “10 Miles square” ceiling. Second, it confirms the existence and scope of 
the Compact between the Congress and the District. 

133 Cobb, supra note 68, at 575-586. 

U4 Id at 584. 

135 Id at 584-587. 
mid at 585, 

137 Id. at 588 (citing Alfred Goldberg, The Pentagon: The First Fifty Years (1992) (Ifthe District were permitted to 
build such structures, the office and residential space arguments would lose much of their sheen. Over 5,000 acres of 
land was available.)). 

138 Interestingly, Virginia already had a Constitutional question put before the Supreme Court on severing part of 
its land in the creation of West Virginia. In that case, Congress no longer viewed the Richmond government (which 
admittedly has announced cessation from the Union) as the seal of government in Virginia, and considered a 
competing government seated in Wheeling to be the recognized capital. Vasan Kesavan &, Michael Stokes Paulsen, 
is West Virginia Unconstitutional?, 90 Cal. L. Rev. 291, 299-302 (2002). The Wheeling government conducted the 
electoral and legislative processes that led to the creation of West Virginia, achieved by severing state west of the 
Appalachian foothills. Id. The Supreme Court affirmed the validity of this act in Virginia v, H'e.n Virginia, 78 U.S. 

39 (1870). Ironically, it would be in Arlington where perhaps the most egregious breach of the capital Compact 
would take place. The War Department, expanding swiftly, desired a building suitable to its needs. Without such 
facilitates readily available in the District, and with the nation at war, plans for the 535,000,000 Pentagon were 
expedited. Id. This violation of the Compact was not without its critics. Cobb, supra note 68, at 590-591. 
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141 See generally id. 

142 Kenneth Starr also served as U.S. Solicitor General, Independent Counsel for the Whitewater matter and is now 
Dean of Pepperdine University Law School. Kenneth Starr - Meet the Faculty, 

htln: law. pepperd ine.edu academics- tacuitv: default. nhp 


143 Common Sense Justice for the Nation's Capital: An Examination of Proposals to Give D.C. Residents Direct 
Representation: Hearing Before the H. Comm. On Gov. Reform, 108th Cong. 75*85 (2004) [hereinafter Common 
Sensej- 

144 The Common Sense hearing did not initially include any witnesses opposing the Davis proposal. 1 first 
presented a memorandum to Chairman Davis to raise some of the concerns with the Davis Proposal and to present 
another side. Subsequently, I was invited to testify as the only witness opposing the Davis Bill. Interestingly, while 1 
was allowed to testify' and to submit testimony for the record, my testimony does not appear among the witnesses at 
the Committee’s website. All of the testimony that appears is in support of the Davis proposal, a most unfortunate 
practice by the Committee. I rely a great deal on first-hand information in the construction of this Article. I was in 
the room. 1 was an eyewitness for much of this history. There are, however, many resources available for a deeper 
probing of the matters discussed in this Article, For example, see Fauntroy, supra note 3; The District of Columbia, 
its History, Its Government, Its People (Johnny Barnes ed., 3d ed. 1975); Green, supra note 41; Lawrence M. 
Frankel, National Representation for the District of Columbia: A Legislative Solution, 139 Li. Pa. L. Rev. 1659 
(1991 ); Peter Raven-Hansen, Congressional Representation for the District of Columbia: A Constitutional Analysis, 
12 Harv, J. on Legis. 167 (1975); Peter Raven-Hansen, The Constitutionality of D.C. Statehood, 60 Geo, Wash, L, 
Rev. 160 (1991). 

!45U,S. Const, art. I §8, cl. 17. 

146 Common Sense, supra note 143, at 75 (statement of the Hon. Kenneth Starr) (emphasis in original); Dinh & 
Charnes, infra note ! 93, at 4 (agreeing with Judge Starr, We conclude that Congress has ample constitutional 
authority to enact the District of Columbia Fairne.ss in Representation Act. The District Clause, U.S. Const, art. I, § 
8, cl. 17. empowers Congress to ‘exercise exclusive Legislation in all Cases whatsoever, over such District’ and thus 
grants Congress plenary and exclusive authority to legislate all matters concerning the District. This broad 
legislative authority extends to the granting of Congressional voting rights for District residents-as illustrated by the 
text, history and structure of the Constitution as well as judicial decisions and pronouncements in analogous or 
related contexts. Article I, section 2, prescribing that the House be composed of members chosen ‘by the People of 
the several States,’ does not speak to Congressional authority under the District Clause to afford the Di.sirict certain 
rights and status appurtenant to states. Indeed, the courts have consistently validated legislation treating the District 
as a state, even for constitutional purposes. Most notably, the Supreme Court affirmed Congressional power to grant 
District residents access to federal courts through diversityjurisdiction, notwithstanding that the Constitution grants 
such jurisdiction only ‘to all Cases ... betw^een Citizens of different States.’”). Cases like, Adams v. Clinton, 90 F. 
Supp. 2d 35, 50 n. 25 (D.D.C. 2000) (per curiam), affd, 53 ! U.S. 940 (2000) (holding that District residents do not 

have a judicially enforceable constitutional right to Congressional representation, do not deny (but rather, in some 
instances, affirm) Congressional authority under the District Clause to grant such voting rights). 

147 A detailed analysis of this view from the Court can be found in Dinh and Charnes, infra, note 193, at 9-16. 

148 District of Columbia v. Carter, 409 U.S. 418, 420 (1973). 
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149 Nal'l. Mut. Ins. v. Tidewater Transfer, 337 U.S. 582, 603 (1949). 

150 Hepburn v, EUzey, 6 U.S, 445, 453 (1805). 

151 Nafl Mut. Ins., 337 U.S. at 604. 

152 Id. at 614 (Rutledge, J. concurring). 

153 Car/c-fr, 409 U.S. at 4! 8. 

154 Id. at 424, n.9. 

155 42 U.S.C, § 1983, amended by Pub. L. No. 96-170, 93 Stat. 1284 (1979). 

156 U.S. Const, art. 1, § 8, cl, 17. 

157 Loughborough k Blake, !8 U.S. 317 (1820). 

158 Sloutenbiirgh v Hennick, 129 U.S. 141 (1889). 

159 District of Columbia v. John R. Thompson Co,, 346 U.S. 100 (1953). 

160 Loitghran v. loiighran, 292 U.S. 216, 228 (1934), reh'g denied, 292 U.S. 615 (1934); De Geofroy v. Riggs, 133 
U.S. 258 (1890). 

16! Loiighran,292 V.S.aX22&. 

162 De Geofroy, 133 U,S at 271-72. 

163 U.S. Const, art. 1, § 8, cl. 17. 

164 Adams v. Clinton, 90 F. Supp.2d 35, 72 (D.D.C. 2000), affd per curiam, 531 U.S. 94! (2000). 

\65 Id 

\66Id at 48. 

167 See generally Hepburn v. EUzey, 6 U.S. (1 Cranch) 445 (1805); Adams, 90 F. Supp. 2d at 35. 

168 U.S. Con.sl. amend. XXHI. 

1 69 Id 

170 RR. Rep. No. 83-1698, at 2 (i960). 

17! Id at 3. 

172 Adam H. Kurland, Partisan Rhetoric, Constitutional Reality, and Political Responsibility: The Troubling 
Constitutional Consequences of Achieving D.C. Statehood by Simple Legislation, 60 Geo. Wash. L. Rev. 475 

(1992). 

1 73 U.S. Const, amend. XXIII. 
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174 Certainly the multilude of court cases concerning Congress and the District of Columbia establish that the 
legislative authority in the District is truly “extraordinary and plenary...” IJniied States v. Cohen, 733 F.2d 1 28, 140 
(D,C. Cir, 1984). 

175 .According to the D.C. Circuit Court of Appeals, Congress can “provide for the general welfare of citizens 
within the District of Columbia by any and every act of legislation which it may deem conducive to that end.” Nields 
V, Disirki of Columbia, 110F.2d 246, 250-25 1 (D.C. Cir. 1940). 

176 In fact, in later testimony. Chairman Peter Rodino stated, “!f Congress cannot create a state out of the District, 
the authority must be less than exclusive, an interpretation which runs against the plain meaning of the ’exclusive’ 
power clause.” H.R. Rep. No. 100-305, at 46-47 (1987). 

177 Adams v. Clinlon, 90 F. Supp. 2d 35 (D.D.C. 2000), afPd 531 U.S. 941 (2000). The above case was 
consolidated with Alexander v. Daley, another matter involving constitutional deprivation of voting rights in the 
District of Columbia. 

!78 Banner V. United States, 303 F. Supp. 2d 1 (D.D.C. 2004). 

179 Constitution for the State of New Columbia Approval Act of 1987: Hearing on Bill 7-154 Before the D.C. 
Council (1987) (statement of Mary Jane DeFrank, Executive Director, ACLU-National Capital Area). 

180 .iamin B. Raskin, Domination, Democracy, and The District: The Statehood Position, 39 Cath. U. L. Rev. 417, 
435-436 (1990). On February 8, 1980, the necessary petitions are filed to place a statehood initiative comparable to 
the 'Tennessee Plan” on the ballot in D.C. Id. On November 4, 1980, 151,000 voters approve an Act that activates 
the statehood admission process. Id. On November 2, 1982, D.C. voters again overwhelmingly ratify the D.C. 
Statehood Constitution written by elected delegates. Id. 

181 U.S. Const, art, IV, § 3. 

182 See H.R. 2482, 102nd Cong. (1991). See also New Columbia Admission Act, H.R. 51, lOOth Cong. § 16 
(1987), 

183 W, 

i 84 United State House of Representatives, Representative Offices, 

http://wwv.', house.gov/house/MemberWWW_by_State.shtmi. The District ofCoiumbia, like Puerto Rico, the Virgin 
Islands, Guam and American Samoa currently has one non-voting Delegate in the House ofRepresentatives. Id 

1 85 Id. 

1 86 Indeed in passing the Home Rule Act, Congress indicated that its purpose was to relieve Congres.s of the burden 
of legislating for the District of Columbia. District of Columbia Self-Government and Governmental Reorganization 
Act, Pub. L. No. 93-198, § 102(A), 87 Stal. 774 (1973) [hereinafter Governmental Reorganization Act], 

1 87 See If You Favor Freedom, supra note 3, (emphasis added) (providing a good examination of many of the i.ssues 
surrounding D.C. Statehood), 

! 88 New Columbia Admission Act, H.R. 5 1, 100th Cong, § 16 (1987). 

1 89 fhose edifices are distinctly federal in nature and that character should not be destroyed. When Congress uses 
its exclusive control over the District to reduce the size of the federal district and to create the territory of New 


Testimony of Attorney johnny Barnes before the Senate Homeland Security Committee Page 40 




485 


Columbia, Congress can then use its constitutional power under Article iV, Section 3 to admit that land area into the 
Union. U.S. Const., art. iV, § 3. 

190 U.S. Const, art. i, § 8, cl. 17. The seat of Government shall “not [exceed] ten miles square.” Id. Obviously, it 
can be less than that as it is now, with the return of part of D.C. to Virginia by Act of Congress in 1846. Act of July 
9, 1 846, ch. 35, § 1,9 Stat. 35 (as amended at 29 Cong. ch. 35) (providing for the retrocession of the County of 
Alexandria, in the District of Columbia, to the State of Virginia). 

191 Indeed Congress defined and adopted the boundaries for this reduced Federal Enclave when it passed the 
District of Columbia Self Government and Governmental reorganization Act. See Sec. 739 of Pub. L. No. 93-198 

( 1 973). Referred to as the National Capital Service Area, it will become the District of Columbia, consisting of the 
-Mall and the principal federal monuments, the White House, the Capitol Building, the United States Supreme Court 
Building and the Federal Office Buildings adjacent to the Mall, housing the offices of the executive, legislative and 
Judicial branches. Id. 

1 92 R. Hewitt Pate, The Heritage Foundation, D.C. Statehood; Not Without A Constitutional Amendment (1983), 
https;//www.policyarchive.org/bitstream/handle/l0207/l2663,/92076_ l.pdf?sequence=l . 

1 93 See Off of Legal Policy, U.S. Dep't. of Justice, Report to the Attorney General: The Question of Statehood for 
the District of Columbia { 1 987) [hereinafter Report to the Attorney General]. This report continues to be cited as 
authority by opponents of D.C. Statehood and was most recently cited during the Davis Hearings by Judge Kenneth 
Starr and also as part of the follow-up study by Professor Viet Dinh. See also Viet D. Dinh & Adam H. Charnes, 
Report to The House Comm, on Govt. Reform on The Authority of Congress to Enact Legislation to Provide the 
District of Columbia with Voting Representation in the House of Representatives. 108th Cong., 2d Sess. 2 (2004) 
[hereinafter Dinh & Charnes]. 

1 94 See Report to the Attorney General, supra note 1 93, at 25-27, 56-58. 

195 Sec generally An Act to Cede to Congress a District ofTen Miles Square in This State for the Seat ofthe 
Government ofthe United States, 1788 Md, Acts ch. 46 (1788), reprinted in D.C. Code, 2001 Ed. An Act 
Authorizing Cession from MD (West 2009). 

196 U.S. Const, art. I, § 8, cl. 17 (reading “[t]o exercise exclusive Legislation in all Ca.ses whatsoever, over such 
District (not exceeding ten Miles square) as may, by Cession of Particular States, and the Acceptance of Congress, 
become the Seat Of Government of the United States...”) 

197 Hearing Before the House Subcom. on Fiscal Affairs and Health, Comm, on the District of Columbia, 100th 
Cong. (1987) (statement of Professor Jason Newman): “Although Article 1, Section 8, Clause 17, raises a number of 
interesting questions concerning the seat of the Federal Government, it does not prohibit Congress from creating a 
new state out of parts of the pre.sent District of Columbia.)” . 

198 See U,S. Const, art 1. § 2, ci. L. 

199 S. Con. Res. 259, 29th Cong., 9 Stat. 35 (1846). 

200 Id 

201 Phiilips, 92 U.S. 130 (1875), 

202 U.S. Const, art. I, § 8, cl. 17. 

203 See Phillips supra note 201. 
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204 See Phillips supra note 132. 

205 See Report to the Attorney Genera!, supra note 193, at 61. 

206 Act for the Admission of West Virginia, 37th Cong., (1862). 

207 U.S. Const, art. IV. § 3, cl. 1 . This Article and Clause provides In relevant part that, “...no new State shall be 
formed or erected within the jurisdiction of any other State.” Id. 

208 Report to the Attorney General, supra note 193, at 61. However, if Congress could create a state out of land over 
which a state had control, it seems incongruous to say the District could not be a state, having been ceded from 
Maryland for over 200 years. 

209 U.S. Const, art, i, § 8, cl. ! 7; U.S. Const, amend. XXIH. 

210 Report to the Attorney General, supra note 193, at 23-25. 

2 1 1 /c/ at 72. 

212 Peter Raven-Hansen, The Constitiitionality of D.C. Statehood, 60 Geo. Wash. L. Rev 160 (1991). 

213 Green, supra note 41, at 173-176. 

214 Law of July 9, 1846, ch. 35, §1,9 Stat. 35 (providing for the retrocession of the County of Alexandria, to the 
State of Virginia), 

215 Id. 

216 See generally H.R. Rep, No. 100-305 (1987). See also Hearing on H.R. 3861 Before the Subcomm. on Fiscal 
Affairs and Health of the Comm, on the District of Columbia, 98lh Cong. 36-50 (to provide for the admission of the 
state of New Columbia into the Union, May 15, 1986). See Van Ness v. City of Washington, 29 U.S. (4 Pet.) 62, 70 
(1830) (a private grant of land for the creation of the District “for use of the United States forever” vests “an 
absolute unconditional fee-simple in the United States.”). 

2 1 7 R, Hewitt Pate, The Heritage Foundation, D.C. Statehood: Not Without A Constitutional Amendment ( 1 983), 
https;//www.policyarchive.org/bitstream/handle/10207/)2663/92076_I.pdf?sequence=l. 

218 Constitution for the State of New Columbia Approval Act of 1987: Hearing on Bill 7-154 Before the D.C. 
Council ( 1 987). On November 4, 1 980, more than 1 50,000 D.C. voters voted in an election to activate the statehood 
admission process. H.R, Rep. No. 100-305, at 14 (1987). That vote was reaffirmed on November 2, 1982, when over 
1 10,000 voters participated in a referendum to ratify the statehood constitution that had been drafted by duly elected 
delegates to a constitutional convention. Id. 

219 Report to the Attorney General, supra note 193, at 5--6. 

220 hi at 3-4. 

221 H.R. Rep, No. 100-305, at 12 (1987). The House Committee found that, “[wjlthin the District of Columbia, 
earnings by industry are very diverse and rank higher than many states in several categories. In finance, in insurance, 
real estate activities, the District of Columbia ranks higher than 14 states. In hotel and lodging, it ranks higher than 
27 states of the Union. In business services, it ranks higher than 41 states. ..There are 1,800 trade associations in the 
District of Columbia; 18-20 million tourists visit the District of Columbia every year. The benefit to the District of 
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Columbia from tourism is larger than the federal payroll ” See also Can the District Afford to be a State infra Part V 
exploring financial implications of D.C. Statehood. 

222 District of Columbia Appropriations Act of 2005, H.R. 4850, 108th Cong. (2004). The D.C. Appropriations Bill 
makes appropriations for the government of the District of Columbia and other activities chargeable in whole or in 
part against the revenues of said District for the fiscal year ending September 30, 2005, and for other purposes. Id. 


223 Id. 

224 H.R. Rep. No. 100-305, at 46-47 (1987). 

225 See infra Part V, at 50. 

226 Hearing on H.R. 3861 Before the Subcomm.on Fiscal Affairs and Health of the H. Comm, on the District of 
Columbia, 1 00th Cong. (1987) (statement of Sen. Edward M. Kennedy). 

227 See H.R. Rep. No. 100-135, at 32. 

228 See If You Favor Freedom, supra note 3, at 21. 

229 But see Report to the Attorney General, supra note 193, at 18 n.72, 19, in which the argument is made that when 
Congress accepted the land from Maryland and Virginia, the boundaries were declared “finally fixed.” Id. This 
argument is addres.sed in Raven-Hansen, supra, note 212, as well as by a parade of scholars with a different view. 
The position discussed there was that of the Justice Department under a single U.S. President and would not likely 
be the view under the current administration. Both President Obama and Attorney General Holder have expressed 
support for D.C. Statehood. 

230 W. at 22. 

231 Raven-Hansen, supra, note 2 1 2, at 189, 

232 Letter and Memorandum from Robert F. Kennedy, Attorney General, to Rep, Basil L. Whitener (1963), 
reprinted in Report to the Attorney General, supra note 1 93, at 1 28. 

233 District of Columbia Voting Rights Act of 2009; Before the Comm, of the Judiciary, Subcomm. On the 
Constitution, Civil Rights and Civil Liberties of the H.R. at 3 (Jan. 2009) (statement of Viet D. Dinh, Professor, 
Georgetown University Law Center), 

234 Raven-Hansen, supra, note 212 at 179, 

235 Id. at 172-73. 

236 This again seems to debunk the “fixed form” argument because that Act of Congress rendered the form no 
longer fixed. See Act to Retrocede the County of Alexandria, in the District of Columbia, to the State of Virginia, 
ch. 35, 9 Stat. 35 (1846). 

237 IfYou Favor Freedom, supra note 3, at 22 (statement of Chairman Peter W. Pidino). 

238 U.S. Const, amend, XXIII, § 1. 

239 Kurland, supra note 172, at 476-79. The weight of authority indicates that repeal ofthe Twenty-Third 
Amendment is simply unnecessary Passage of the Twenty-third Amendment in 1961 granted Congress the authority 
to direct the appointment of electors to the Electoral College in the District of Columbia. This authority allows 
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District residents to participate in elections for President and Vice-President. Although valuable, the Twenty-third 
Amendment fails to endow District residents with ail the rights of citizenship. District residents still cannot vote for 
Senators, cannot vote for Representatives (with the exception of one non-voting delegate), and cannot be accorded 
with more electors than the least populous state. The Twenty-Third Amendment might narrow the divide between 
people living elsewhere in the United States and the world, but full statehood for D.C. remains the best option for 
eliminating that divide. Id. 

240 See If You Favor Freedom, supra note 3, at 25-26, 

241 Raven-Hansen, supra note 212, at 183-90, n. 1 14 (citing Fitzpatrick v. Bitzer, 427 U.S. 445 (1976)). 

242 Examples of this are in the U.S. Constitution Article I, Section 9; Article II, Section 1 ; Article IV; Article V; 
and the Twelfth Amendment. 

243 Kurland, supra note 172, at 486. 

244 Coyle v. Smith, 221 U.S. 559 (191 1). 

245 Pennoli v. City ofNeM> Orleans, 44 U.S, 589 (1845). 

246 Constitutional and Economic Issues Surrounding Statehood for the District of Columbia: Hearing Before the 
Subcomm. on Fiscal Affairs and Health of the H. Comm, on the District of Columbia, 99th Cong, (1986) (statement 
of Prof. Cochran) (citing Permoli v. First MimicipaUty, 44 U.S. 589, 594(1845)) 

247 Id. 


248 See U.S. Const, art. IV, § 3, cl. 1. 

249 U.S, Census Bureau, U.S. Dept, of Commerce, Resident Population of the 50 States, the District of Columbia, 
and Puerto Rico: Census 2000 (Dec. 28, 2000), 

http;//vvww. census. gov/population.''www/cen2000/maps/files/tab02. pdf The population of the District of Columbia 
was 572,059 at the time of the U,S. Census in 2000. Alaska reported 626, 932 residents, North Dakota reported 642, 
200 residents. Vermont reported 608, 827 residents, and Wyoming reported 493,782. 

250 U.S. Census Bureau, U.S. Dept, of Commerce. Estimated Daytime Population and Employment-Residence 
Ratios: 2000 (2000), http:// www.census.gov/populaiion/socdemo/daytime/2000/tab01.xls. According to the Census 
Bureau, the District's daytime population is estimated at 982,853. The influx of over 410,000 workers into 
Washington on a norma! busines.s day comprises a seventy-two percent increase of the capital's normal population. 
That is the largest increase percentage-wise of any city studied and the second-largest net increase, behind only New 
York City. Id. 

251 U.S, Census Bureau, U.S. Dept, of Commerce, District of Columbia: Race and Origin 1800-1990 (2002), http:// 
\vww,cen.sus.gov/popiilation/www/documentation/twps0056/tab23.pdf. In 1970, the population of the District of 
Columbia was 756,510 and in 1980, the population was 638,333. Id 

252 District of Columbia Self-Government and Governmental Reorganization Act, Pub. L. No. 93-198, § 401, 87 
Stal- 774 ( 1973) (codified as D.C. Code § 1-221 (1973)). The Act provides: 

(a) [tjhere is established a Council of the District of Columbia; and the members of the Council shall be elected by 
the registered qualifted electors of the District, (b)(1) [t]he Council established under subsection (a) shall consist of 
thirteen members elected on a partisan basis. The Chairman and four members shall be elected at large in the 
District, and eight members shall be elected one each from the eight election wards established, from time to time. 
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under the District of Columbia Election Act .... The term of office of the members of the Council shall be four years, 
except as provided in paragraph (3), and shall begin at noon on January 2 of the year following their election. (2) 

[i]n the case of the first election held for the office of member of the Council after the effective date of this title 
[January 2, 1 975], not more than two of the at-large members (excluding the Chairman) shall be nominated by the 
same political party. Thereafter, a political party may nominate a number of candidates for the office of at-large 
member of the Council equal to one less than the total number of at-large members (excluding the Chairman) to be 
elected in such election, (emphasis added) Id 

253 Hechinger v. Martm, 41 1 F. Supp. 650, 654-55 (D.D.C. 1976), affd, 429 U.S. 1030 (1977). 

254 The people of Washington, D.C. have made their preference clear through votes. See Constitution for the State 
of New Columbia Approval Act of 1987, Act 7- 1 9, D.C. Council (1987), 34 D.C. Reg. 3057-3 1 i 0. 

255 D.C. Vote - Republicans and D.C. Voting Rights, http:/7 
WWW. devote, org/pdfs/congress/dcvrarepub!icans0807. pdf 

256 Congressman Waiter Fauntroy, Preface to if You Favor Freedom, supra note 3. 

257 U.S, Const, art. 1, § S, cl. 17. 

258 U.S. Const, art. IV, § 3. Congress's power to create states reads: “New States may be admitted by the Congress 
into this Union; but no new States shall be formed or erected within the Jurisdiction of any other State; nor any State 
be formed by the Junction of two or more States, or parts of States, without the Consent of the Legislatures of the 
States concerned as well as of the Congress.” Using this “exclusive” authority. Congress can reduce the size of the 
federal district to include only certain federal buildings and national monuments, the icons of democracy. At the 
same time, Congress with the remaining government buildings, businesses and residential can admit that territory 
into the Union as the state of New Columbia. Id 

259 See Governmental Reorganization Act, Pub. L. No. 93-198 § 102(A), 87 Stat. 774 (1973). The District of 
Columbia currently ha.s one non-voting delegate in the House. 

260 An Act to Retrocede the County of Alexandria, in the District of Columbia, to the State of Virginia, ch, 35, 9 
Stat 35 (1846). 

26 1 Johnny Barnes, The Ones the Voting Rights Act Left Behind; Options for Restoring Full Voting Right in the 
District of Columbia (2006), 19-20 (on file with the author). 

262 U.S. Const an. ! § 8 cl. 17. 

263 Raven-Hansen, supra note 212, at 168. 

264 Id. Proponents of the Fixed Function Argument concede that Congress may adjust the size of the District but 
assert that any changes to the district cannot affect its function. 

265 Kennedy Letter, supra note 235. 

266 Report to the .Attorney General, supra note 193, at 25. 

267 U.S. Const, art. !, § 8,ci. 15. 

268 Perpich v. Department of Defense, 496 U.S. 334 (1990). 
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269 See Barnes, supra note 26 !, at 8. In 1783, Pennsylvania militiamen surrounded the building in Philadelphia 
where the Founders were meeting to discnss the new Constitution, id. The militiamen, demanding payment, refused 
to let the Founders leave. Id. Congress called on Pennsylvania for help, but members of the Pennsylvania 
government sided with their militiamen. Id. Seeing no other option for escape, the Founders were forced to sneak 
out the back door of the building under the cover of darkness. Id This seemingly minor incident convinced the 
Founders that the seat of the federal government needed to be independent from state control. Id 

270 Raven-Hansen, supra note 2!2, at 166. Proponents of D.C. statehood, however, do not propose to eliminate the 
district comprising the seat of government. Instead, they propose to shrink it to an enclave of federal buildings and 
installations called the National Capital Service Area, and then to admit the balance of what is now D.C. as the new 
state of New Columbia. Id. See also 40 U.S.C. § 8501(a)(1) (2009), which currently defines the National Capital 
Service Area as: “The National Capita! Service Area is in the District of Columbia and includes the principal federal 
monuments, the White Flouse, the Capitol Building, the United States Supreme Court Building, and the federal 
executive, legislative, and judicial office buildings located adjacent to the Mali and the Capitol Building, ...” 

27 1 An argument proposed and then refuted by Raven-Hansen. See generally Raven-Ffansen, supra note 2 1 2. 

272 Raven-Hansen, supra note 212, at 170. 

273 If the District of Columbia Becomes a State: Fiscal Implications, Hearing Before Special D.C. Council Comm, 
on Statehood and Self Determination, 1 8th Council Period 2 (2009) (statement of Dr. Alice M. Rivlin, Special D.C. 
Council Comm, on Statehood and Seif Determination). 

274 See Roy P. Franchino, The Constitutionality of Home Rule and National Representation for the District of 
Columbia, Part 11, 46 Geo. 1. J., 387 (1958). 

275 Raven-Hansen, supra note 212, at 171-72. 

276 Cohens v, Virginia, 19 U.S. 264, 347 (1821). 

277 Id. at 428. (stating that “the power vested in Congress as the legislature of the United States, to legislate 
exclusively within [the District], carries with it, as an incident, the right to make the power effectual”). 

278 Texas v, V^hite, 74 U.S. 700 (1868), overruled by Morgan v. United State.s, 113 U.S. 476, 496 (1 885). 

279 See Pate, supra note 194, at 4. 

280 Uniled Slates v. Cohen, 733 F.2d 128, 140 (D.C. Cir. 1984). 

281 Neildsv. Disfrict of Columbia, I \0 F.2d 246, 250-51 (D,C. Cir. 1940). 

282 H.R. Rep. No. 100-305, at 46-47 (1987). 

283 Dinh & Charnes, supra note 193, at 19-20. 

284 U.S. Const, art, I, § 8, cl. 18. 

285 U.S, Const, art. 11. § l.cl. 4. 

286 Dinh & Charne.s, supra note 1 93, at 20. 

287 U.S. Const, art. IV, § 3. The creation of New Columbia and reducing the District implicates Article I powers, 
which not only allow Congress to legislate in manners deemed “necessary and proper” for the United Sates in 
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general, but also allows Congress to legislate in “all Cases whatsoever” for the District in particular. U.S. Const, art. 

U § 8 . 

288 Kurland, supra, note 172, at 487. 

289 U.S. Const, amend. X!V,§ 1. 

290 Raven-Hansen, supra note 212, at 187. 

291 U.S, Const, amend. XXIli. 

292 Constitution for the State ofNcw Columbia, Bill No. 7-154, D.C. Council (1987). 

293 Raven-Hansen, supra note 212, at 1 84. 

294 Philip G. Schrag, The Future of District of Columbia Home Rule, 39 Cath, V. L. Rev. 348-49 (1990). 

295 See 1 06 Cong, Rec. ! 2, 56 1 (1 960) (statement of Rep. Whitener). 

296 U.S. Const amend, XXHI. 

297 Schrag, supra note 298, at 348-49. 

298 Such an omission is indicative that a reversion was not intended. See Crook Homer & Co. v. Old Point Comfort 
Hotel Co,, 54 F. 604, 606-08 (E.D. Va. 1 983) (discussing the the March 1 , 1821 Act of the Virgina Assembly ceding 
lands). The cession stated that, “should the said United States at any time abandon the said lands and shoal, or 
appropriate then to any other purpose than those indicated In the preamble to this act ... the same shall revert to and 
revest in this Commonwealth.” Id at 606. When reviewing a statement of purpose stating that if the grant was used 
for any other purpose than intended, it “shall at once become void,” the .Maryland Court of Appeals refused to find a 
reverter because the provision did not expressly state that the grant was only effective “so long as” it was used as 
provided, McMahon v. Consistory of St. Paul's Reformed Church, 75 A.2d 122, 125 (Md. 1950). 

299 Palmer v. Barrett, 162 U.S, 399, 403 (1896) (quoting the language of the cessation of jurisdiction to the United 
States). 

300 See U.S, Census Bureau, supra note 249. 

301 Id 

302 Id 

303 Id 

304 Id. Vermont, North Dakota, and Alaska have populations of 608,827, 642,200, and 626, 932, respectively. 
Montana, Delaware, and South Dakota each have a population of less than a million people. Id. 

305 United State House of Representatives, Representative Offices, 
http://www, ho usc.gov/house/MemberWWW_by_State.shtml 

306 U.S. Census Bureau, U.S. Dep’t. of Commerce, Population of Counties by Decennial Census; 1900 to 1990 
(1995), available at http:// www.census.gov/population/www/censusdata/cencounts/indcx.html. 

307 Yale Law School The Avalon Project, Note of James Madison; May 30, 1787, available at 
http ://a vaion. law. yale.edii/subjecl_menus/madispap.asp, 
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308 Yale Law School The Avalon Project, Note of James Madison; June 15, 1787, available at 
http://avalon.law.yale.edu/subJect menus/n-iadispap.asp. 

309 Yale Law School The Avalon Project, Note of James Madison; July 16, 1787, available at 
littp;//avaion. law, yaie.edu/siibject_menus/madispap.asp. 

310 Wesberry v, Sanders. 376 U.S. I, 17-18 (1964). 

31 1 See infra Part V of this Article. This blight on America exists despite the fact that over 95 percent of D.C.'s 
budget is from local tax dollars. 

312 Jomo Kenyatta, Facing Mount Kenya 5 (1938). 

313 H.R. J. Res. 554, 92 Slat. 3795, 94th Cong., 124 Cong. Rec. 5272 (1978). The resolution was approved by a 
vote of 289 to 127. Id. Eighteen members did not vote. Id. 

314 H.R. J. Res. 554, 92 Stat. 3795, 94th Cong., 124 Cong. Rec. 27260 (1978). The Senate took up the House Bill, 
iiteraiiy by-passing the Senate Judiciary Committee, and approved it by a vote of 67 to 32; thus paving the way for 
consideration by the state legislatures. Id. 

3 1 5 Id, Senate Republican supporters included Strom Thurmond (SC), Barry Goldwater (AZ), Bob Dole (KA) and 
I toward Baker (TN) who was later President Reagan’s Chief of Staff. 

316 U.S, Const, art. V. 

317 H. R. Rep, No. 1 ! 1-22, at 24 n. 14 (2009). The .sixteen states that ratified the 1978 amendment within the seven- 
year timeframe were: New Jersey, Michigan, Ohio, Minnesota, Massachusetts. Connecticut, Wisconsin, Maryland, 
Hawaii, Oregon, Maine, West Virginia, Rhode Island, Iowa, Louisiana and Delaware. Id. An extension was not 
possible, as was done with the Equal Rights Amendment, because the seven-year limit was placed in the Article of 
Amendment itself. The United States Supreme Court, in DiUon v. Gloss, 256 U.S. 368, 371-374 (1921), held that 
Article V of the Constitution implies that amendments must be ratified, if at all, within some reasonable time after 
their proposal. Id. The Court also stated that Congress, in proposing an amendment, may fix a reasonable time for 
ratification, and that the period of seven years, fixed by Congress in the resolution proposing the Eighteenth 
Amendment was reasonable. Id. at 375-376. 

3 1 8 The lesson learned is that, with proper packaging and presentation, both Democrats and Republicans in 
Congress can be persuaded to support equal footing for the people of the District of Columbia. 

3 1 9 A plan then-Attorney General Robert F, Kennedy deemed impractical and unconstitutional. See .supra note 235. 

320 See District of Columbia-Maryland Reunion Act, H.R. 381, 108th Cong. § 3 (2003). 

321 Printable .Maps - Reference, bttp:// nationalatlas.gov/printable/reference.htmlMaryland (last visited Dec. I, 

2009). 

322 Common Sense, supra note 144, at 16! (statement of Ted Trabue, Reg. V.P. for Dist. of Columbia Affairs, 
PEPCO; Greater Wash. Bd. of Trade). This hearing did not initially include any witnesses opposing the Davis 
proposal. I first presented a memorandum to Chairman Davis to raise some of the concerns with the Davis Proposal 
and to present another side. Subsequently, I was invited to testify as the only witness opposing the Davis Bill. 
Interestingly, while 1 was allowed to testify and to submit testimony for the record, my testimony did not appear 
among the witnesses at the Committee's website. AH of the testimony that appears is in support of the Davis 
proposal - a most unfortunate practice by the Committee. I rely a great deal on first-hand information in the 
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construction of my presentations on this issue because I was in the room when a great deal of the relevant activity 
occurred. I was an eyewitness to much of this history. 

323 Id. at 12-14 (statement of Ralph Reguia, Member, House of Representatives, State of Ohio). 

324 Id. at 3, 12 (statement of Dana Rohrbacher, Member, House of Representatives, State of California; statement of 
Ralph Reguia, Member, House of Representatives, State of Ohio). 

325 H.R. 3S1, 108th Cong. (2004). 

326 H.R. 3709, lOSth Cong. (2004). 

327 See generally Common Sense, supra note 144. No single proposal enjoyed overwhelming support throughout 
the testimony by many representatives of group.s with positions on the D.C. statehood/voting rights issue. Id. The 
Committee members, throughout the testimony, gave no indication of support for any one position. Id. 

328 See supra note 321. 

329 John Hammond Moore, Alexandria and Arlington “Come Home” - Retrocession, 1 846, 3 N. Va. Heritage 3, 3-9 
(1981): Dean C. Allard, When Arlington Was Part of the District of Columbia, 6 The Arlington Hist. Mag. 36, 36-45 
(1978). 

330 id. (statement of Linda Cropp, Chair, D.C. Council). 

331 Common Sense, supra note 144, at 60. 

.332 Id 

333 Dinh & Charnes, supra note 193 at 2. 

334 See supra note 321, at 22. 

335 Common Sense, supra note 144, at 16. 

336 Id. at 3 1 (statement of Anthony Williams, Mayor, Dist. of Columbia). 

337 U.S. Const, art. I. § 8, cl. 17, See also Paul v. United States, 371 U.S. 245 (1963) (a state may not legislate with 
respect to a federal enclave unless it reserved the right to do so when it gave its consent to the purcha,se by the 
United States and only state law existing at time of acquisition remains enforceable). 

338 Evans v. Cornman, 398 U.S. 419 (1970). 

339 Id. at 426. 

340 An Act to Cede to Congress a District of Ten Miles Square in This State for the Seat of the Government of the 
United States, 1788 Md. Acts cb. 46, reprinted in D.C. Code, 2001 Ed. An Act Authorizing Cession from MD. 

(West 2009). 

341 Common Sense, supra note 144, at 65. 

342 Id. 

343 See Dinh & Charnes, supra note 323, at 9. 
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344 Unified and Overseas Citizens Voting Rights Act of 1975, 42 U.S.C. § 1973, repealed by Uniformed and 
Overseas Citizens Absentee Voting Act, Pub. L. No. 99-410, 100 Stat. 924 (1986). 

345 Uniformed and Overseas Citizens Absentee Voting Act, Pub. L. No. 99-410, 100 Stat. 924 (1986). 

346 Common Sense, supra note 144, at 65. 

347 U,S. Const, art. 1, § 2,3. 

348 ki 

349 U.S. Const, amend. XIV, § 5. 

350 Organic Act, ch. 15,2 Stat. 103 (1801) (eliminating the right of District residents to vote for Senators and 
Representatives). Prior to passage of the Organic Act, from 1790 to 1801, District residents fully participated in 
federal elections as voters in Virginia and Maryland, the two states that ceded land in order to create the District of 
Columbia. Id. See An Act to Cede to Congress a District of Ten Miles Square in This State for the Seat of the 
Government of the United States, 1 788 Md. Acts ch. 46, reprinted in D.C. Code, 2001 Ed. An Act Authorizing 
Cession from MD. (West 2009).; see also Act for the Cession from the State of Virginia, 13 Va. Acts Ch. 32, 
reprinted in D.C. Code, 2001 Ed. Aet of Cession from the State of Virgina (West 2009). 

351 See Jason 1. Newman & Jacques B. DePuy, Bringing Democracy to the Nation's Last Colony: The District of 
Columbia Self-Government Act, 24 Am. U. L. Rev. 537, 540 (1975). 

352 Id. 

353 Report to the Attorney General, supra note 193, at 19-31. 

354 Id. 

355 Id. This plan would keep the District out of state government, but there would be times when District 
representation would be essential. Should the District send representatives to draw boundaries? State governments 
decide districting issues. The District would deserve a say. In Maryland, the Governor fills vacancies in the Senate. 
Would this require District residents to vote for Governor? If not, one would represent the District in the federal 
government for whom they did not vote. That would make no sense. Last, should District residents vote in Maryland 
primary elections? If they have a say in the final decision, should they not have a say in the earlier decision? 

356 If You favor Freedom, supra note .3, at 32-42. 

357 Admis.sion of the State of New Columbia into the Union: Hearing on H.R. 5 1 before the H. Comm, on the 
District of Columbia, 100th Cong,, 1st Sess. (1987) (statement of Matthew Watson, Former Auditor, Dist, of 
Columbia); See also If You favor Freedom, supra note 3, at 33. 

358 Balanced Budget Act of 1997, Pub. L. No. 105-33, ! 1 1 Stat. 251 (1997). The Act has an impact on eight major 
areas of the District Government: 1) retirement funds for certain classes of D.C. employees; 2) financing the 
accumulated deficit; 3) reforming the criminal justice system; 4) management reform; 5) privatization of tax 
collections: 6) improving bond financing; 7) reform of the regulatory process; and 8) elimination of the federal 
payment. Id. 

359 Admission of the State of New Columbia into the Union: Hearing on H.R. 5 1 Before the H. Comm, on the 
District of Columbia, 100th Cong., 1st Sess. (1987) (statement of Matthew Watson, Former Auditor, Dist. of 
Columbia). Although not legally compelled to, the President has supported and the Congress has regularly 
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appropriated federal payments for the District of Columbia. Upon admission as a state, the District would have no 
greater or lesser entitlement to receive continued payments. But, diere is no reason to believe that the payments 
would not continue. While I believe that the District Is financially viable as a state even without the continuance of 
the federal payment, there would certainly be some decline in the quality of services if the District does not receive 
some contribution from its major property owner. Such a decline in the quality of life in the nation's capital is not 
likely to be acceptable to the federal interest. Id. 

360 The Economic and Financial Impact of DC Statehood: Public Oversight Hearing Before the Special Comm, on 
Statehood and Self-Determination, D.C. Council (July 2009) (statement of Dr. Andrew Brimmer, Former Chair, 

Dist. of Columbia Fin. Resp, and Mgmt. Asst. Auth.). “A review of the history of the federal payment and an 
examination of its logical and practical basis suggests that the stale of New Columbia would probably receive some 
form of federal payment.” Id. 

36 1 Subcomm. Consideration and Mark-up of H.R. 2637 Before the H. Comm, on the Dist. of Columbia, 98th 
Cong. (1983) (statement of Congressman Walter E. Fauntroy, Chairman, Subcomm. .on Fiscal Affairs and Health). 
Following enactment of the Home Rule Act, the payment experienced a steady decline; from 27.3 percent in 1975 to 
well below 20 percent in the years that followed. Id. 

362 Balanced Budget Act of 1997, Pub. L. No.105-33, 1 1 1 Stat. 251 (1997) [hereinafter Balanced Budget Act]. 

363 Press Release, Sen. Mary Landrieu, Report Confirms Fiscal Imbalance in D.C.: Identifying the Problem is First 
Step in Reaching a Solution (Jun. 5, 2003), available at littp://www.dcwatch.com/govern/budget030605.htm. See 
also U.S. Gov’t. Accountability Off.Rpt. no. 03-666, District of Columbia: Structural Imbalance and Management 
Issues (May 2003), available at http://www.gao.gov/new.items/d03666.pdf. (last visited Nov. 8. 2009), 

364 Home Rule Act, Pub. L. No. 93-198, 87 Stat. 774 (1973) (codified as D.C. Code §§ 1-201.01-207.71 (2001)). 
Under this Act, the District must bear the burden of state-like responsibilities while relying on Congress to agree to 
its budgetary and legislative decisions, a process that can take up to eighteen months. Id. 

365 The Economic and Financial Impact of DC Statehood: Public Oversight Hearing Before the Special Comm, on 
Statehood and Self-Determination, D.C. Council (July 2009) [hereinafter Economic and Financial Impact]. 

366 See Balanced Budget Act, Pub. L. No. 105-33, 1 1 1 Stat. 251 (1997). 

367 See supra note 365, (statement of Alice Rivlln, Former Chair, Dist. of Columbia Fin. Resp. and Mgmt, Asst. 
Aulh.). 

368 See .supra note 365. (statement of Robert Ebel, Deputy Chief Fin. Off., Dist. of Columbia). 

369 Id. (statement of Robert Ebel, Deputy ChiefFin, Off., Dist. of Columbia and Walter Smith, Exec. Dir., D.C. 
Apple.seed Ctr.). 

370 Id. (statement of Walter Smith, Exec. Dir., D C. Appleseed Ctr.). 

371 U.S. Const, art. IV, §3, ci. 1. 

372 Home Rule .Act. Pub. U. No. 93-198,87 Stat. 774 ( 1973) (codified as D.C. Code §§ 1-201.01-207.71 (2001)). 

373 "The District faces unique hurdles including its status as a combination ‘city-state,’ and even county, if you will, 
its special relationship to the Federal Government and to Congress in particular.” District of Columbia Bond 
Authorization Act; Hearing on H.R. 1 807 before the Subcomm, on Fiscal Affairs and Health of the H, Comm, on the 
Dist. of Columbia (1981) (statement of Hyman Grossman, V.P,, Standard & Poor's Corp.). Mr. Fauntroy detailed 
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seven reasons upon which the special federal payment was justified. Id. Those reasons remain unchanged to this date 
and include 1 ) revenue foregone due to nontaxable commercial and industrial property utilized by the federal 
government; 2) revenue foregone due to nontaxable business income; 3) revenue foregone due to federally imposed 
exemptions from District taxes; 4) the cost of providing services to corporations doing business only with the 
Federal Government; 5) the cost of direct services to the Federal Government; 6) unique expenditure requirements 
mandated by the Federal Government; and 7) the relative tax burden placed upon District residents. Id. 

374 U-S- Census Bureau, U.S. Dep't. of Commerce, Annual Population Estimates 2000 to 2008 (Dec. 22, 2008). 
available at http://www.census.gov/popest/states/NST-ann-est.html (last vLsited Jul. 27, 2009). 

375 Constitutional and Economic Issues Raised by D.C. Statehood: Hearing on H.R. 325 Before the H. Comm, on 
the District of Columbia. 99th Cong., 2nd Sess. (1986) (statement of Matthew Watson, Former Auditor, Dist. of 
Columbia). 

376 Hearing and Vlark-Up of H.R. 2637, 98th Cong. (1 983) (statement of Congressman Walter E. Fauntroy, 
Chairman, Subcomm. On Fiscal Affairs and Health). 

377 If You Favor Freedom, supra note 3, at 32-42. Dr. Andrevv F. Brimmer, noted economist, stated: A 
comprehensive examination of the District government's receipts under major federal government programs was 
undertaken. The results indicate that - if the District of Columbia were to become a .state - it would neither gain nor 
lose any significant level of Federal funds. At the present time, the District of Columbia receives federal funding as 
follows; W'here funding is available to local governments only, the District is funded as a local government - e.g., 
the Department of Housing and Urban Development, Community Development Block Grant Program. Where 
funding is available to state governments only, the District is designated by the statute or regulations to receive 
Federal funds along with the 50 states and U.S. territories or is treated as if it were a state. Where federal funding is 
available to state and local governments or to local governments through the state, the District generally is treated as 
a state, On balance, then, the District of Columbia is presently treated as a stale. There are few, if any, major funding 
sources that would become available to the District as a result of statehood. The major programs funded to local 
governments generally have provisions for state funding where the local government is not an applicant. Id. 

378 Structural Imbalance of the District of Columbia: Hearing Before the S. Subcomm. of the Comm, on 
Appropriations, 1 08th Cong. 4 (2004) (statement of Anthony Williams, Former Mayor, District of Columbia). “The 
D.C. Public Schools have prepared a lO-year modernization program for all facilities in need of repair, and to 
execute it would cost S250 million per year over the next 6 years." Id. 

379 Washington D.C. Visitors and Convention Assoc. - DC City Fact Shed, 
http://washington.org/planning/meeting-planners/dc-in-aboxy'dc-city-fact-sheet. 

380 See supra note 378, at 5. 

381 Id at 4. 

382 M 

383 If You Favor Freedom, supra note 3, at 32-42 Discussing the economics of the District's taxing authority, Dr. 
Andrew F. Brimmer noted: The Government of the District of Columbia collects revenues from taxes, fees, grants 
under Federal programs, and other miscellaneous sources, in much the same way as other states and local 
governments within the United States. Its position differs from that of other jurisdictions because of (1) the Federal 
payments it receives to compensate for costs associated with the presence of the Federal Government, and (2) the 
Federal restrictions placed on its taxing authority and on Its budgetary discretion ... Although the Federal payment is 
a small part of total revenue for the District of Columbia, the Congress has authority to appropriate the entire 
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District budget. Further, the District of Columbia is prohibited from taxing (1) earnings of workers residing outside 
of the District, (2) property owned by the Federal Government, or (3) property owned by certain organizations, such 
as the National Geographic Society, the National Academy of Sciences, and others exempted from taxation under 
Federal laws ... Property taxes and income taxes are the leading sources of tax revenues, followed closely by sales 
taxes. These, along with several minor tax sources, have been providing over 70% of total general fund revenues in 
recent years. The remaining revenue sources include the Federal payment. Miscellaneous charges and fines, 
including licenses and permits, service charges, etc., provide about 5% of total revenue, and the net receipts form the 
lottery now amount to nearly 2% of total general fund revenues. 

Id. 

384 See supra note 367. 

385 Id. Including non-resident income in the tax base would give the District the option of cutting its income tax 
rates in half and still raising substantial additional revenue to Improve public services. Better services and lower 
income tax rates would make the District a more attractive place to live and might precipitate substantial in- 
migration, especially of upper income people whose location decisions are sensitive to income tax rates. Id. 

386 Paul Gessing, Nat’!. Taxpayer’s Union Found., Commuter Taxes: Milking Outsiders for All They're Worth 14! 
(2003). http://www.ntu.org/main/press papers.php?PresslD=148&org_ name“NTLiF. 

.387 See supra note 383. 

388 Structural Imbalance of the District of Columbia: Hearing Before the S. Subeomm. of the Comm, on 
Appropriations, 108th Cong. 24 (2004)(statement of Dr. Alice Rivlin, Director, Brookings Institution Greater 
Washington Research Program). 

389 Union Station Redevelopment Corp. Payment in Lieu of Taxes Act of 2009: Hearing on Bill 18-220 Before the 
D.C. Comm. On Fin. and Revenue, D.C. Council (2009) (statement of Ed Lazere, Exec, Dir., D.C. Fiscal Policy 
Inst,), available at http://dcfpi,org/wp-content/upIoads/2009/05/5-21-09unionst.pdf (last visited Nov. 9. 2009). 

390 Constitutional and Economic Issues Raised by D.C. Statehood: Hearing on H.R. 325 Before the H. Comm, on 
the District of Columbia, 99th Cong., 2nd Sess. (1986) (statement of Dr. Lucy Reuben, Vice President, Financial 
Research Associates, Inc. and Associate Professor of Finance, George Mason University), “With respect to the cost 
of statehood, clearly the costs of statehood will be proportionate to any added responsibilities of statehood. At 
present, however, the District already bears many of these costs through its full-scale legislative and executive 
systems. Presumably, additional fiscal responsibilities will be paid for through the additional fuscal flexibility of any 
incremental powers of statehood.'’ Id. 

391 Id. (statement of Matthew Watson, Former .Auditor, Dist. ofColumbia), Transition costs, of themselves, are 
likely to be minimal, and should be of no concern in making a determination as to whether to approve statehood. 
However, although the District now performs at its own expense almost all activities which it would be required 

to perform as a state, several programs which the state would be required to lake over from the Federal Government 
would have cost implications which arc not merely transition costs, but which would continue indefinitely. Id. 
Although the District of Columbia has encountered many financial obstacles, it has managed to balance its budget 
for the past eleven years as well as create an emergency and contingency reserve. See infra note 392. 

392 Moody's - Ratings Policy & Approach, http://v3.moodys.com,/ratingS'process/Ralings-Poiicy-Approach/002003. 
Any city or state in the U.S. borrows money from the private sector via bonds and agrees to pay a certain amount of 
interest depending on how high or low their bond-ratings are. Id 
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393 Letter from Natwar VI. Ghandi, Chief Fin. Off. for the Dist. of Columbia to Adrian M. Fenty, Mayor, Dist. of 
Columbia and Vincent C. Gray, Chair, Council of the Dist. of Columbia 3-4 (Jul. 8, 2008), available at 
http://cfo.dc.gov/cfo/frames.asp?doc=^/cfo/!ib/Gfo/debt_letter_070908_.pdf (last visited Nov. 9, 2009). 

394 Id. 

395 Union Station Redevelopment Corp. Payment in Lieu of Taxes Act of 2009; Hearing on Bill 18-220 Before the 
D.C. Comm. On Fin. and Revenue, D.C. Council (2009) (statement of Ed Lazere, Exec. Dir., D.C. Fiscal Policy 
Inst.), available at http://dcfpi.org/vvp-content/uploads/2009/05/5-21-09unionst. pdf (last visited Nov. 9. 2009). 

396 !d. (statement of Robert Ebel, Dep, Chief Fin. Off., Dist. of Columbia). 

397 U.S. Gov't. Accountability Off.Rpt. no, 03-666, District of Columbia; Structural Imbalance and Management 
Issues 7 (May 2003), available at http;//wwvv.gao.gov./new.items/d03666.pdf. (last visited Nov. 8, 2009). 

398 Id. 

399 Ed Lazere, DC Fiscal Policy Inst., Filling DCs Newest Revenue Hole (2009), available at 
http:/7dcfpi.org/?p=603 (last visited Nov. 9, 2009). 

400 Id 

40 1 Public Oversight Roundtable on the Economic and Financial Impacts of District of Columbia Statehood: 

Hearing Before the Spec. Committee on Statehood and Self-Determination, D.C. Council (2009) (testimony of Ed 
Lazere, E.xec. Dir., DC Fiscal Policy Inst.), available at hitp://dcfpi.org/?p=693 (last visited Nov. 9, 2009). 

402 Id 

403 See supra note 6. Such efforts are necessarily weakened by the dissonance between American foreign policy 
and domestic action, 

404 Known as ‘‘Treaty Law," Sean D. Murphy, Principles of International Law' 66 (2006) [hereinafter Murphy]. 

405 Known as "Customary Law'," Id. at 78. 

406 BaUentim v. United Slates, 486 F.3d 806, 81 1 (3d Cir. 2007) (citing Adams v, Clinton, 90 F.Supp.2d 35, 48-49 

(D.D.C.2000)), U.S. 941 (2000). 

407 Id. at 81 i (quoting Igartua-De !..a Rosa v. United States AM V M 145,147 (1st Cir. 2005)). Separation of 
powers makes it impossible for any court to simply order Congress to create a new slate in order to grant a group of 
people representation. Id. 

408 See generally Igartua-De La Rosa v. United Slates, 417 F.3d 145 (1st Cir. 2005) (Torruella, J. and Howard, J. 
dissenting). 

409 See supra note 6. 

410 Press Release, Special Comm. Decolonization, Special Comm, on Decolonization Adopts Text Calling United 
States to Expedite Self-Determination Process for Puerto Rican People (June 9, 2008), http:// 

wwvv.un.ora Nevvs/Pre?iS docs ^OOS/uacoL^ 1 76.doc. htin . The United Nations Special Com-mittee on Decolonization 
adopted te.xt calling on the United States to Expedite Self-determination Process for Puerto Rican People. Id. 
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41 ] See supra note 6. Statehood Solidarity Comm. v. United States, Case Rep. No. 98/03 Inter-Amer. Comm. H.R. 
(2003); Inter-American Comm’ii. on Human Rights, Org. of Am. States, Rpt. No. 09/03 § 1 17 (2003), http:// 
www.cidh.org/anniiairep/2003eng/USA. 1 1204a.htm. 

412 Statute of the Internationa! Court of Justice, art. 38 § I (June 26, 1945). [hereinafter ICJ Statute]) 

413 See supra note 406. 

414 U.S. Const, art. VI, § 2. 

415 /t/. 

416 The courts have established a bifurcated system for their integration into law. This system, first articulated by 
Chief Justice John Marshall in Foster v. Neiison, 27 U.S. 253, 314 (1829), defines a treaty as either self or non-self- 
executing- Self-executing treaties become American law as soon as they are ratified, while non-seif-executing 
treaties require Congress to pass implementing legislation before they are actionable in domestic courts. Justice 
Marshal! wrote: Our Constitution declares a treaty to be the law of the land. It is, consequently, to be regarded in 
courts of justice as equivalent to an act of the legislature, whenever it operates of itself without the aid of any 
legislative provision. But when the terms of the stipulation import a contract, when either of the parties engages to 
perform a particular act, the treaty addresses itself to the political, not the judicial department; and the legislature 
must execute the contract before it can become a rule for the Court. Id. 

417 Including, but not limited to: the UN Universal Declaration of Human Rights, the International Covenant on 
Civil and Political Rights, the Inter-American Democratic Charter and the American Declaration of the Rights and 
Duties of Man, 

418 Atlantic Charter, U.S.-U.K., August 14, 1941, 55 Stat. 1600; EAS 236; 3 Bevans 686, available at 

WWW, state, ga/documents. organization/65515. pdf. Less than six months before the United States entered into World 
War 11, President Franklin Roosevelt and Prime Minister Winston Churchill of Britain signed the Atlantic Charter 
“to make known certain common principles” they were determined to defend in the face of Nazi aggression. Among 
those principles were a commitment to “respect the rights of all peoples to choose the form of government under 
which they will live,” and to “see sovereign rights and self-government restored to those who have been forcibly 
deprived of them.” Id. The Atlantic Charter was an articulation of American foreign policy to no longer fight for 
territory but to protect and encourage freedom and democracy. 

419 The International Bill of Human Rights is the most comprehensive enumeration of those political rights, and 
speaks directly to the specific rights denied to residents of Washington, D.C. It consists of .several components, 
including the U.N. Universal Declaration of Human Rights (Declaration), the International Covenant on Civil and 
Political Rights (ICCPR), the International Covenant on Economic, Social, and Cultural Rights (ICESC), and two 
optional protocols to the ICCPR. The Declaration and the ICCPR both explicitly support the case for D.C. statehood, 
Article 21 of the Declaration slates: “Everyone has the right to take part in the government of his country, directly or 
through freely cho.sen representatives.” United Nations Universal Declaration of Human Rights, G.A. Res. 217 A 
(!U), at 71, U.N. GAOR, 3d Sess., Isiplen. mtg., U.N. Doc. A,'8l0 (Dec. 12, 1948)). “The will of the people shall be 
the ba.sis of the authority of government; this will shall be expressed in periodic and genuine elections which shall 

be by universal and equal suffrage,” Id. Article 21 echoes similar, Hobbesian language found in the Declaration of 
Independence, which famously states that “[governments derive] their just powers from the consent of the 
governed.” Declaration of Independence para. 2 (U.S. 1776). Both of these documents are inherently reflcetive of 
American values - values applied to the vast majority of American citizens, but not to the residents of the District. 
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420 Social, Humanitarian and Cultural Questions: Universal Declaration of Human Rights, 1947-8 U.N.T.B. 573, 
available at http://unyearbook.iin. org/unyearbook.htnil?name=194748index.htmi. (last visited Nov. 9, 2009). 

421 Internationa! Human Rights Treaties; Hearing Before the S. Comm, on Foreign Relations, 69th Cong. 1 (1980) 
(statement of Claiborne Pell, Chair, S, Comm. On Foreign Relations). 

422 United Nations Yearbook Summary, 1948, http://www.udhr.org/history/yearbook.htm. One Member of the 
Commission stated, “[ijt was imperative that the peoples of the world should recognize the existence of a code of 
civilized behavior which would apply not only in international relations but also in domestic affairs.” Id. at B(l)(a). 
Another took the view that ‘'by making human rights international, the United Nations Charter had placed upon 
States positive legal obligations.” Id. Still another was even more emphatic, stating “the primary purpose of the 
Declaration was. ..to enable man, all over the world, to develop his rights and, in consequence, his personality.. .Man 
should feel confident that [government] powers could not impair his fundamental rights.” Id. 

423 Id. For example, “[t]he representative of New Zealand, the Union of South Africa, Saudi Arabia, the USSR, 
Poland, the Byeiorus.sian SSR, the Ukrainian SSR, Yugoslavia, and Czechoslovakia criticized the draft Declaration.” 

424 hi 

425 International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 
52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (entered into force Mar. 23, 1976), available at http:// 

wwwl .umn.edu/humanrts/instree/b3ccpr.htm (last visited Nov. 9, 2009). The ICCPR is designed to give judicial 
force to the Declaration. 

426 Wat ait. I, cl. 1. 

427 Id. at art, 1, cl. 3. “The States Parties to the present Covenant, including those having responsibility for the 
administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self- 
determination, and shall respect that right, in conformity with the provisions of the Charter of the United Nations.” 

hi. 

428 Id. 

429 Igartua-De La Rosa v. United Stales, 417 F.3d 145, 149, n. 5 (1st Cir. 2005). In its opinion, the court quoted a 
U.N. General A,ssembly Official Record from 1953 that states “when choosing their constitutional and international 
status, the people of the Commonwealth of Puerto Rico have effectively exercised their right to self-determination.” 
Id. (quoting G.A, Res. 748 (VIII), U.N. GAOR, 8*’’ Sess„ 459th plen. mtg. at 26 (1953)). 

430 See GA. Res. 748 (VIIl), U.N. GAOR, 8th Sess., 459th plen. mtg. al 25. Every citizen shall have the right and 
the opportunity, without any of the distinctions mentioned in article 2 and without unreasonable restrictions: a) To 
take part in the conduct of public affairs, directly or through freely chosen representatives; b) To vote and to be 
elected at genuine periodic elections which shall be by universal and equal suffrage and shall be held by .secret 
ballot, guaranteeing the free expression of the will of the electors; c) To have access, on general terms of equality, to 
public service in his country, Id. 

431 Jimmy Carter, the Carter Ctr., U.S, Finally Ratifies Human Rights Covenant (1992), available at http;.''/ 
www.cartercenter.org/news/dociiments/docl369.html (last visited Nov. 9, 2009). The Senate, which ratified the 
ICCPR in 1992, did not make any reservations or declarations; a clear indication the Senate saw the scope of those 
provisions as acceptable and appropriate. However, the Senate did declare the ICCPR to be a non-self-executing 
treaty, which precludes District residents from suing the federal government for violating the terms of the ICCPR. 
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432 See supra note 430, at art. 4i, 42. The U.N. Human Rights Committee would have original jurisdiction over the 
claim; and, it would also have the authority to appoint an ad hoc Commission to further investigate. Id. 

433 Id- 

434 Organization of American States, inter-American Democratic Charter, Sept. 11, 2001, 
http:/7www.oas.org/charter/docs/'reso!ution1_en_p4.htm. The Inter-American Democratic Charter (lADC) was 
adopted in 2001 and contains language on political rights similar to that of the Declaration and the ICCPR. The 
lADC is a binding resolution of the General Assembly of the Organization of American States (OAS), and was 
based on the American Declaration for the Rights and Duties of Man (American Declaration), a precursor to the 
U.N. Universal Declaration of Human Rights. 

435 See supra note 6. The Commission staled that the United States, “... ha.s failed to justify the denial to the 
[residents of the District of Columbia] of effective representation in their federal government, and consequently, that 
[they] have been denied an effective right to participate in their government, directly or through freely chosen 
representatives and in general conditions of equality, contrary to Articles XX and II of the American Declaration,'’ 
Inter-American Comm'n. on Human Rights, Org. of Am. States, Rpt. No. 09/03 § 109 (2003), http:// 

WWW, cidh,org/annualrep/2003eng/US A. n204a.htm. 

436 See Ndurphy, supra note 407, at 78. 

437 ICJ Statute, supra note 416, at art. 38 § l{b). 

438 Frederic L. Kirgis, Jr., Appraisals of the ICJ’s Decision: Nicaragua v. United States (Merits), 8 1 Am. J. Int'l L. 
144, 146 (1987). 

439 Anthea Elizabeth Roberts, Traditional and Modem Approaches to Customary International Law: A 
Reconciliation, 95 Am. j. Int‘1 L, 757, 758 (2001). 

440 Id. 

441 In re Estate of Ferdinand Marcos, Human Rights Litig., 25 F.3d 1467, 1475 (9th Cir. 1994). 

442 Flores v, 5, Peru Copper Carp., 406 F. 3d 65. 80 (2nd Cir. 2003). “Stales need not be universally successful in 
implementing the principle in order for a rule of customary international law to arise. If that were the case, there 
would be no need for customary international law. But the principle must be more than merely professed or 
inspirational." Id. 

443 See supra Roberts note 439, at 757. 

444 See The Paquete Habana, 175 U.S. 677, 686 (1900). The Supreme Court, ruling in Paquete Habana famously 
stated; "International law is part of our law, and must be ascertained and administered by the courts ... For thus 
purpose, where there is no treaty, and no controlling executive or legislative act or judicial decision, resort must be 
had to the customs and usages of civilized nations." Id. 

445 See Roberts supra note 439, at 758. 

446 Id 

447 Sosa v, Alvarez-Machain, 542 U.S. 692 (2004) (referencing examples of international custom when the Alien 
Tort Statute was enacted in 1 789, including prohibitions against piracy and diplomatic immunity). 

448 Id. at 725 (discussing that claims based on present-day laws of nations must be based on accepted norms). 
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449 /gc7mw, 4!7F.3dat !5l. 

450 Id. 

451 Sosa., 542 U.S. at 737, n. 27, 

452 Id 

453 See U.S. Const, art. I, § 3, ci. 1. American Congressional districts do vary somevvhat in size and Senate 
representation is not proportionate to population. Id. However, the basic principle remains that every citizen has the 
right to be represented under the same system as their fellows. 

454 Arjun Garg, A Capital Idea: Legislation to Give the District of Columbia a Vote in the House of 
Representatives, 41 Colum. J. L. & Soc. Prob. 1 (2007). Opponents of statehood for the District have often argued it 
has a unique status as the seat of the federal government that must be preserved. However, six foreign capitals, 
Canberra (Australia), Brasilia (Brazil), New Delhi (India), Mexico City (Mexico), and Caracas (Venezuela) were all 
initially conceived of as federal districts mirroring the American model. U. at 9-10. All six have since attained full 
voting representation in their national legislatures; no other disenfranchised capital enclaves now exist. Id. 

455 See Constitution of Afghanistan Ch. Ill art. 61 and Ch. V art. 83-84, 

http: \v \ v \v.scrvat.iinihc.ch/law icfatDOOOO .lunil : Constitution of Iraq Chap. 11 art. 10 & art. 20, Chap. IV art. 30 
and Ch. V art. 36, http:// portal, unesco.org/ci/in/files/20704/1 1332732681iraq_constitution_en.pdf 

456 fgarlita-De La Rosa 417 F.3d at 176. Judge Toruella wrote. “The ICCPR. the UDHR, the American 
Declaration, the ACHR and the lADC are all evidence of the emergence of a norm of customary international law 
with an independent and binding juridical status.” Id 

457 Id. at 172. (emphasis added). 

458 Sosch 542 U.S. at 716. (discussing the three-part standard for what constitutes a “custom”: “[a] norm of 
international character; accepted by the civilized world; and defined with a specificity comparable to the features of 
the 18th century paradigms”). 

459 Igariva-De La Rosa 417 F.3d at 176, (Tortuella, J. dissenting). “The right to equal political participation, as 
evidenced by these international treaties, covenants, and declarations, is reinforced by what ha.s become the 
overwhelming practice worldwide ... While the system of democratic government may differ from country to 
country, the fundamental right of citizens to participate, directly or indirectly, in the process of electing their leadens 
is at the heart of all democratic governments.” Id. 

460 W, at 152-153. 

461 28 U.S.C. § 2201(a). Under the Declaratory Judgment Act, “in a case of actual controvensy within its 
Jurisdiction. ..any court of the United States, upon the filing of an appropriate pleading, may declare the rights and 
other legal relations of any interested party seeking such declaration, whether or not further relief is or could be 
sought.” Id. 

462 KRC Research, DC Vote, U.S. Public Opinion on D.C. Voting Rights 1 1 (Jan. 2005), 

http;/7wwvv. dcvoie.org/treilis/research/polljan2005 .pdf KRC Research surveyed 1,007 U.S. adults by telephone. Id. 

at 3. 

463 /^, at7, !I. 
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464 H.R. Rep. No, 100-305, at 46 (1987). The true benefit of statehood is that it is permanent. Id. At one time, 
Hawaii, Alaska and Minnesota were territories of the United States. Id. !t is obvious that they cannot now be 
returned to such a status, nor could the District of Columbia, should it become a state. Statehood gives the citizens of 
a particular state sovereignty. Id. 

465 D.C. Code § i-22I (1973). The Act provides: (a) [t]here is established a Council of the District of Columbia; 
and the members of the Council shall be elected by the registered qualified electors of the District, (b) (1) [t]he 
Council established under subsection (a) shall consist of thirteen members elected on a partisan basis. The Chairman 
and four members shall be elected at large in the District, and eight members shall be elected one each from the 
eight election wards established, from time to time, under the District of Columbia Election Act ... The term of 
office of the members of the Council shall be four years, except as provided in paragraph (3), and shall begin at 
noon on January 2 of the year following their election, (2) [i]n the case of the first election held for the office of 
member of the Council after the effective date of this title [January 2, 1975], not more than two of the at-large 
members (excluding the Chairman) shall be nominated by the same political party. Thereafter, a political party may 
nominate a number of candidates for the office of at-large member of the Council equal to one less than the total 
number of at-large members (excluding the Chairman) to be elected in such election. 

Id. {empha.sis added). 

466 Hechinger v. Martin, 41 1 F. Supp. 650, 654-655 (D.D.C. 1976), alTd 429 U.S. 1030 (1977). A provision in the 
Home Rule Act require,? that no more than one at large councilmember may be from any one political party. Id. 

467 Constitution for the State of New Columbia Approval Act of 1987, Act 7-19, D.C. Council (1987), 34 D.C. 

Reg. 3057-31 10. The people of Washington, D.C. have made their preference clear through votes. Id. 


Respectfully Submitted, 


/s/ 

Johnny Barnes, D,C. Bar Number 212985 

30! “G” Street, S.W, Suite BlOl 
Washington, D.C. 20024 

AttorneyJB(^comcast.net 

DATED: 15 September 2014 Telephone (202) 882-2828 
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WORLD RIGHTS 



September 15, 20014 

Senate Committee on Homeland Security and Governmental Affairs 
SD-342, Dirksen Senate Office Building 
Washington, D.C. 20510 

RE; Testimony on the Implications of the New Columbia Admission Act 
Presented to the Senate Committee on Homeland Security and Governmental Affairs 
by Timothy Cooper, Executive Director, World Rights 

Honorable Thomas R. Carpet, Honorable Tom Coburn, and other distinguished members 
of the Committee, 

We write in support of the passage of the New Columbia Admission Act. Out position is 
non-partisan and based entirely on legal grounds, most particularly pertaining to 
international human tights law. 

The continuing denial of equal congressional voting rights to the citizens of Washington, 

DC is a serious human tights violation, and places the Government of the United States of 
America in contravention of numerous international human rights treaties and other 
international agreements, chief among which is the International Covenant on Civil and 'Political 
Pdghts (ICCPR). 

This international human rights treaty was ratified by the Senate in 1 992; its ratification by 
the Senate and subsequent signing by the President makes its provisions, except for those 
where reservations were attached, legally binding on the United States. The U.S. State 
Department has recognized this fact. The Senate made no reservations with regard to the 
right to representation. The treaty therefore obligates the U.S. to guarantee all its citizens, 
including D.C. residents, equal pohtical participation in their national legislature through duly 
elected representatives. 

While the U.S. Constitution appears to sanction the denial of congressional voting rights to 
Washingtonians, the U.N. Committee maintains that there is no reasonable modern-day 
justification for the continuing curtailment of equal congressional voting rights to District of 
Columbia residents under the terms of the treaty. 


Indeed, as recendy as March 2014, the U.N. Human Rights Committee reiterated its 
“concern that residents of the District of Columbia are denied the right to vote for and 
election of voting representatives to the U.S. Senate and House of Representatives.” 
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The Committee cited articles 2, 10, 25, and 26 of the ICCPR that pertain to a guarantee of 
voting rights tn the national legislature to all citizens as well as to the right to equality before 
the law for all people. 

'f ile Committee went on to make its recommendation to the United States that it “provide 
for the full voting rights of residents of Washington, D.C.” 

The U.N.’s most recent position is consistent with the position taken by every major 
international human rights monitoring body in tlie world, including the Organization for 
American States (OAS) and tire Organization for Security and Cooperation in Europe 

(OSCE). 


The issue of equal DC voting rights and statehood has already been exhaustively reviewed by 
the Intcr-American Commission on Human Rights. In 2003, it released its final report and 
issued recommendations, which called for equal congressional voting tights for D.C. 
residents. We wish to direct the Committee’s attention to the Commission’s report in the 
case of “Statehood Solidariti' Committee v. the United States,” which may be found at: 

http://cidh.org/annualtep/2003eng/USA.11204.htm 

The OSCE’s Parliamentary Assembly (PA) as well as its Office of Democratic Institutions 
and Human Rights (ODIHR) has also repeatedly noted that the position of the United States 
regarding D.C.’s disenfranchisement is inconsistent with its obligations under the 1990 
Copenhagen Document, which defines the civil and political rights each member state of the 
OSCE is obligated to guarantee its own citizens, including equal representation in their own 
national legislature. 

In light of the US’s recognized human rights obligations, undertaken freely by the United 
States and supported in full measure by the U.S. Senate, we ask the Senate Committee on 
Homeland Security and Governmental Affairs to support equal congressional voting rights 
for the residents of America’s capital city' and to seek final passage of all necessary legislation 
to secure these rights to District of Columbia residents in perpetuity. 

With kind regards. 


Timothy Cooper 
Executive Director 


3335 Wisconsin Ave., NW' 


Washington, DC 20016 
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TESTIMONY of Nathan Ackerman, DC Resident 

HEARINGS on S, 132 “THE NEW COLUMBIA ADMISSION ACT of 2013" 

“Equality for the District of Columbia: Discussing the Implications of S.132 

September 14, 2014 

Thank you for recognizing the importance of holding a hearing to discuss the ongoing disen- 
franchisement of District of Columbia residents. My name is Nathan Ackerman, and I'm a 
founder of the DC Voting Rights Project (DCVRP), a newly formed entity affiliated with the 
Committee for the Capital City (CCC), The CCC is a non-profit, non-partisan organization that 
has been researching and proposing ways to restore voting rights to the residents of the District 
of Columbia for nearly two decades. However, the following testimony is my own. I have been a 
resident of Washington since 1 997 when I left ABC NEWS to join the communication team of 
the Senate Democratic Leadership. I've spent most of the last 20 years working on behalf of 
candidates and causes at the local and national level. 

Too much time has passed since Congress addressed this enduring inconsistency in our na- 
tional Identity as a people dedicated to the basic democratic rights of all. And too many elec- 
tions have been held under a system that keeps those living closest to Congress in its shadow. 
Indeed, our "shadow "Representative and our "shadow "Senator wilt testify today. But voting 
rights will never be restored to us until this injustice is consistently drawn out of the shadows 
and into the light of day. May this forum serve that purpose — at least for a news cycle or two — 
to help elevate this issue from the parochial to a discussion of what we stand for as Americans, 

Increased public awareness is critical. After decades of lip service, a resident of Anacostia is still 
no more likely than a tourist from Australia to find a member of Congress representing them 
here in the Dirksen building. And after decides of advocacy, the most meaningful way a Presi- 
dent has driven the issue forward is with a Taxation Without Representation license plate on a 
White House vehicle While our nation has been slow to deliver on its promise of participatory 
democracy, it eventually lives up to its own guiding principles, with landmark accomplishments 
like the Nineteenth Amendment and the Voting Rights Act of 1 965 Our struggle for voting rights 
is part of this long march toward “a more perfect union" and it is my hope that the familiar obsta- 
cles of party politics, stasis and racism that have stained this debate will ultimately fade away 
again 

The state of the District today justifies this hope Its economic strength, sound fiscal manage- 
ment and shifting demographics nullify some of the most pervasive arguments against self- 
determination And while DCVRP Is here today in support of The New Columbia Admissions 
Act, 3 132, the District's improved stature may open other paths to full and equal representa- 
tion 

One of the most promising of these was described in testimony provided to the Senate Commit- 
tee on Government Affairs by CCC board member Betty Ann Kane in 2002, 

“We believe that reunion of most of the territory of the District of Columbia with the State 
of Maryland is the most just and practical solution for full democracy for District residents 
for several reasons. First, history is on our side. As you know, the District was originally 
created with land ceded for that purpose from the states of Maryland and Virginia. The 
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portion ceded by Virginia was returned to that state in 1 846. The reason given for that 
retrocession was that it 'was not needed' by the national government- It is difficult to see 
in the year 2002 how any continuing national interest is served by Congress retaining 
ultimate sovereignty over anything other than a small federal enclave in the remaining 
portion of the District, 

Second, while we do not underestimate the political challenges, the process of reunion 
would be relatively simple. As was the case with the Virginia portion, no Constitutional 
amendment would be required, and no prolonged process of ratification by multiple state 
legislatures. The Constitution requires only that there be a District ‘not exceeding ten 
miles square' as the seat of the federal government. As long as there remained a small 
federal enclave, the change in legal status could be brought about by a simple 
act of Congress returning the Maryland portion to that state, and by a simple act of the 
Maryland legislature accepting the return of the territory." 

In other words, if the Congress taketh away, the Congress can giveth back. If the city of Wash- 
ington was re-admitted to the State of Maryland as a unique home-rule city: 

• Washington would retain its unique status as the nation's "Capital City." Its residents would 
continue to live within the city's existing borders, elect its Mayor and Council and enjoy its vi- 
brant neighborhoods and local civic involvement. 

• As a unique political subdivision within the state of Maryland, DC residents would gain the rep- 
resentation of two US Senators, a Representative in Congress, the ability to vote tor five 
elected state-wide leaders including the Governor, as well as the addition of potentially four 
Maryland state senators and twelve Maryland state delegates to Annapolis. These twenty-four 
new elected representatives for each DC resident would create political representation, partic- 
ipation, and accountability equal to that of all other Americans, 

• Joining Maryland would lead to many additional benefits as these two entities combine their 
resources and realize numerous cost savings and efficiencies. 

• DC residents would gain full voting rights and home-rule equivalent to that of all other Ameri- 
cans, The days of "taxation without representation" would be over and DC would no longer be 
a ward of the federal government 

• The State of Maryland would gain an extra electoral vote in the Presidential elections and an 
additional member of its Congressional delegation 

• Congress would continue to exercise exclusive legislation and control over key federal proper- 
ties in Washington (the National Capital Service Area described in the DC Home Rule Act) in 
addition to its other Maryland-based holdings, such as the National Institutes of Health, the 
Social Security administration, and the National Security Agency, This control would be identi- 
cal to the exclusive control it has over its Pentagon, CIA, and other assets in Virginia, 

There is a bill currently in the House that provides full federal voting rights for the residents of 
the District of Columbia, This legislation, which is also supported by the Committee for the Cap- 
ital City, is H R. 299, the "District of Columbia Voting Rights Restoration Act of 2013", introduced 
by Rep. Dana Rohrabacher (R-CA), H,R-299 restores the rights of DC residents to vote as part 
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of the Maryland electorate solely for the purposes of federal voting rights. The city of Washing- 
ton was originally a part of Maryland when the nation was formed Even after Maryland ceded 
the land to the federal government, DC residents continued to vote in Maryland’s federal elec- 
tions until Congress took away that right by a statute when it established a local government in 
DC with the passage of the "Organic Act of 1801." H.R.299 seeks to restore this right to a fed- 
eral vote and allows DC residents to be fully represented in Congress as residents of Maryland 
for federal election purposes only. The current DC Delegate would become a real Representa- 
tive. and DC residents would be represented as well by the two Maryland Senators. DC resi- 
dents would be eligible to run for all three elected positions but would have no vote or represen- 
tation in the Maryland state government. Because federal elections are under the exclusive con- 
trol of Congress, Congress could take this step unilaterally. 

These proposals alone make it clear that the intractability that has defined this subject isn't due 
to a lack of well-considered solutions. It’s because not enough members of Congress have 
made ending our second-class status a priority. And why would you? We aren't your constitu- 
ents. No voting member of Congress considers District residents f/re/r constituents. We're politi- 
cal orphans. Escaping this catch 22 — in order to get representation, we must already have rep- 
resentation — requires more than a handful of members to take action. Indeed, if members of 
Congress like Senator Paul act to strip away our gun control laws under the auspices of protect- 
ing the Second Amendment, surely others can act to restore voting rights afforded us by the Fif- 
teenth and Nineteenth Amendments: “The right of citizens of the United States to vote shall not 
be denied or abridged by the United States or by any state...’'. 

Further, Article 21 of the Universal Declaration of Human Rights states: "The will of the people 
shall be the basis of the authority of government." That leaves residents of the District wonder- 
ing how a Congress that rules the District of Columbia does not operate with the consent of the 
governed derives its legitimacy? And what greater hypocrisy is there than the United States of 
America trumpeting democracy abroad while denying the citizens of its own capital their basic 
rights? Injuries to the ideals of self-determinism and equal treatment under the law might heal 
faster if a portion of the 100-million-dollar annual allocation to the National Endowment for De- 
mocracy/National Democratic Institute for promoting democracy abroad were devoted to pro- 
moting democracy here in Washington, DC. It would allow us to amplify support like President 
Obama's endorsement of statehood — “I'm for if — and Attorney General Holder’s statement that 
all Americans should be full participants in democracy, “Including the more than 600,000 tax- 
payers, who, like me. live in the District of Columbia and still have no voting representation in 
Congress,” 

But as long as political self-preservation is allowed to be an acceptable reason for compromis- 
ing our core democratic values, these words won't be backed by change. Some Democrats fear 
supporting statehood will be mistaken for a power grab back home. Republicans aren't running 
to empower a slice of the country that votes 92% Democratic, When Hubert Humphrey's negoti- 
ations with Fannie Lou Hamer over seating the Freedom Democrats at the National Convention 
deteriorated (he made the stakes about his own political ambition), she asked "Do you mean to 
tell me that your position is more important than four hundred thousand black people’s lives?" 
Fifty years later Congress needs to ask Itself if self-preservation and political calculation is worth 
disenfranchising 640,000 District residents. We arrived at the right answer fifty years ago and 
evolved as a nation, DC residents, and every American who believes “nobody is free until eve- 
rybody's free” is waiting for Congress to find the right answer once again. 



509 


Testimony on the Implications of the New Columbia Admission Act 
Presented to the Senate Committee on Homeland Security and Governmental Affairs 
September IS, 2014 
Anne Anderson, Washington, DC 


1 have lived in Washington, DC, since 1964, this first year that we were allowed to vote for President- 
Back then it seemed like things were looking up and that Congress would continue the process of fixing the 
unequal status of DC citizens that was created with the creation of the District of Columbia in 1801. There 
have been many attempts since then to do that, and so far we are still in essentially in the same unequal status 
in relation to the rest of the nation, subject to the whims, poiitica! agendas, prejudices, and perceptions of 
Congressmen and Senators who come here and find themselves fully In charge of DC, affecting some 645,000 
people who have no effective say in the process of governing DC. 

As far as I am concerned the implications of admitting the non-Federal portions of DC to the Union as 
the 51” state are the following: 

Once and for all, this inequity is eradicated. We get to join the Union as the smallest state in terms of 
land mass, but already with more population than two states and on par with several, 

The citizens of Washington, DC, will be able to hold their elected officials accountable in new ways, 
since there will be no "will of Congress" to hide behind. Those with the responsibility to govern 
transparently, effectively, and honestly will have the full authority to do. The buck will stop with our 
state officers, like It does with the other 50 states. What a relief that will be! 

At the national level, we will be able to fully join the important, critical, discussions and decision- 
making that are the business of our national legislature. If I have a concern about our national 
security, I will have a voting representative and two senators to talk to who are there to represent my 
views and those of my fellow citizens. If I want to express my views on taxes, on the role of national 
government in our country, I have someone to go to, who may or may not agree with me, but I wilt 
have a chance to be heard, My human rights will be protected, and the several Human Rights 
Commissions of various international bodies will no longer be able to cite the United States of human 
rights violations on my behalf That will also be a relief! 

I understand that making this change will imply dealing with many details, much reorganization of how 
things work in DC. Clearly, there will still be a need for ongoing regional cooperation to protect 
federal, state, and local interests. 1 am an American who believes in the values of democracy and feels 
deeply about the importance of having a well-functioning government at all levels of our federal 
system, i believe that granting statehood to the commercial and residential portions of DC, and 
shrinking the District of Columbia, will enhance our capacities to meet the needs of our citizens here in 
DC, improve the functioning of the Federal government by reducing the burden of managing DC, and 
enhance the status of the United States in the world by proving that we abide by our principles of 
democracy in both word and deed. 



510 


Testimony on the Implications of the New Columbia Admission Act 

Presented to the Senate Committee on Homeland Security and Governmental Affairs 

September 15th, 2014 

I am submitting this testimony to the Senate Committee on Homeland Security and 
Governmental Affairs to urge the Committee and Congress to pass the New Columbia 
Admission Act. The people of the District of Columbia have spent too many years living 
in this country without the same representation in the national legislature that the rest of 
us enjoy. At the same time the burden of governing the local issues of a complex, 
modern city falls upon the national legislature rather than the city itself? That makes no 
sense at all. Congress should not spend its precious time considering the pot holes of 
Washington, D.C. There are too many other pressing issues in need of the attention of 
Congress. I urge the Committee and Congress to pass the New Columbia Admission 
Act with due speed and move on to other matters. 

Respectfully submitted, 


Pittsburgh, PA 15228 
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It is unconscionable that the district of Columbia residents do not have the vote. The estimated 
population of the district for 2013 is higher that Vermont or Wyoming. Why can't they vote? They pay 
taxes, but have no say In the governance of the country or of their own territory. This must not go on. 
Over 200 years without being able to vote in a country which espouses democratic ideas is nonsense. 
Now is the time for change. Now is the time for the district of Columbia citizens to become citizens of 
the United States of America. 


Maria Bottesc h 
Norridgewock, ME 04957 
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Senate Committee on Homeland Security and Governmental Affairs 
Senator Thomas Carper, Chairman 



Hearing on S-132, The New Columbia Admission Act, 
September 15, 2014, Dirksen Office Building, 3:00 - 6:00 pm 

Testimony by Janet Welsh Brown 



Washington, DC 20006 


I want to share with the Members of this Committee the many ways in which I am 
affected by my second-class status as a DC resident. 

W'hen 1 moved here in 1957 to get married, 1 already knew from my political-science text 
books that I would no longer have a vote nor any representation in Congress. But when, 
in November 1978, national elections came around and we were listening, as usual, late 
in (he evening to the returns coming in from every state, it hit me that there would not be 
any from the residents of DC. It was a slap in the face. 1 felt like my countiy had struck 
me. 

Every two years when 1 go to vote in local elections - which 1 take very' seriously - 1 
think, “Wouldn’t it be great if I had two Senators and a real Representative to vote for?” 
And I feel like a child who is being punished for something she didn 7 do. 

When some issue-oriented organization of which 1 am a member a.sks me to call or write 
my Senators and Congressperson, / am frustrated and impatient with their ignorance of 
our situation in DC. 

A few days ago when 1 received a fund-raising cal! from the Democratic National 
Committee that assumed I had two Senators and a real Representative, I was furious. 

Every time 1 hear one of our political leaders refer to the United States as “the leader of 
the Democratic World”, when we are, in fact, the only democratic country in the world 
where the citizens who reside in their nation's capital are not represented in their national 
legislature. I am ashamed for my country. 

When 1 hear - sometimes even in the halls of the Senate and the House - that DC 
receives federal subsidies that states don’t get, that we are somehow “on the dole,” it 
makes me angry. In fact, DC residents pay the highest average per capita federal income 
tax of any stale. Also, we actually subsidize our neighboring stales of Maryland and 
Virginia by a total of more than $2 billion annually because we cannot (ax commuters 
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where they work. In spite of this, both Maryland and Virginia - especially Maryland - 
are strong supporters of DC Statehood, 

When I look at the make-up of this Committee I realize you have an unusual number of 
small states represented here, and /a/n jealous of your constituents who are all so well 
represented in Congress. The District has more residents (over 650,000) than Senator 
Enzi’s Wyoming (563,626). And w'e are gaining on North Dakota (672,591), Alaska 
(710,231), and not so far behind the Committee Chairman’s home state of Delaware 
(897,924). 

When 1 donate money to support candidates running for the Senate and House - as I do 
more and more often these days - 1 wonder whether the law makers receiving these 
political contributions think about our less-than-equal status? And mostly I’m left 
wondering. But I don’t have any doubts about the attention Members of this Committee 
pay to the affairs of the District, and I appreciate your involvement. 

I am proud of the District of Columbia. We are in good shape - fiscally sound, well run. 
Our Council members work hard, full-time all year round, longer than most state 
legislators do. Most do a good job of oversight of the city’s agencies, which are 
professionally staffed and serve their constituents well. Personnel procedures are well 
established. Policies and practices are clear, and publicly reviewed annually. Agencies 
are open to scrutiny. Debate, over everylhing, is vigorous. There is a high level of 
public interest and participation. White our social policies are progressive and caring of 
the disadvantaged, our fiscal practices are conservative, our budgets balanced, and our 
debts under control. 


We want and deserve to be a state. 
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Testimony on the Implications of the New Columbia Admission Act 
Presented to the Senate Committee on Homeland Security and Governmental Affairs 
September 1 5th, 201 4 

name is Leah Anne Brown. My Address is 

1 was born in Washington in 1958. and grew up in Shepherd Park. When I was 18 I moved to 
Massachusetts. For .55 years 1 had all the rights that should be enjoyed by all Americans. 1 had 2 
US Senators, one Representative in Congress, a Governor, and a Senator and Representative in 
the state legislature in addition to a Mayor and a city Council. 

Two years ago 1 came home. I am happy to be back, but 1 have not recovered from the shock of 
having had to give up most of my civil rights in order to return to my beloved home town. 

With all due respect, you should not be asking yourselves whether Washington should become a 
state. You only have to ask yourselves, what moral and ethical justification can there possibly be 
to continue to deny civil rights to your neighbors here in Washington? 

At Shepherd Elementary School, my teachers taught me: “Taxation without representation is 
tyranny," 

Surely you learned that also? 
riiank you. 
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Equality for the District of Columbia: Discussing the 
Implications of S. 132, the New Columbia Admission Act of 
2013 

Written Testimony Submitted by Joshua Burch, District of Columbia 
September IS, 2014 

Chairman Carper, Ranking Member Coburn, & Members of the Committee, 

The New Columbia Admission Act is a bill predicated on fulfilling the promise of the American Revolution 
to those of us who live in the shadows of the US Capitol and I urge you all to support it and pass it. My 
name is ioshua Burch and I was born and raised in the District of Columbia and i am now raising a family 
of my own here. This is where my heart is, this is where my family lives, and this is where we deserve to 
be treated equally as American citizens within the 51*’ state in the union. 

We in the District work hard, pay taxes, serve in the military, and fulfil! all obligations of citizenship yet 
are denied the same political rights and privileges as our neighbors in the 50 states. Over 200 years ago 
when our country was founded our founders had valid reasons for creating a 10 mile square federal 
district but those reasons are no longer valid and there is no reasonable justification for disenfranchising 
over 646,000 American citizens (more than the states of Vermont & Wyoming}, 

At our country's founding there was concern about the federal district being unduly influenced by any 
one state but with 50 states in the union now and a democracy over 200 years old surely that time has 
passed. The new state would have no more influence on the federal government than Virginia, 

Maryland, Oklahoma, Kentucky, Wyoming or any of the other states who all have a vested interest in 
makingthe union work. If proximity to the Capitol equals influence over government then why are the 
citizens of Rossiyn granted representation In Congress while I am not as they are both closer to the 
White House and Capitol than I? The idea that proximity to government equals influence over it is a poor 
justification for denying my family and me fair and equal treatment. 

I have also heard that our status is simply "how the founders intended." That may be the case but we 
should never, never yield the moral high ground to our founders. While they created a country based on 
the promise of a democratic society let us not forget that at our nation's founding only white male 
property owners over the age of 21 were allowed to vote. Our past history of denying full civil and 
political rights to large segments of society is shameful and we should not concede to any argument 
predicated on the phrase "ourfounders intended..." Ourfounders intended to remain silent on slavery 
and thus allow the system to exist which was morally wrong. Our founders intended to deny women the 
right to vote which was morally wrong. While their vision for the foundation democratic government 
was good they left lots of work to be done on the practical implementation of it. Statehood for the 
people of the District of Columbia is simply a continuation of the pursuit to "form a more perfect union." 

As much as this bill is about our nation's founding, the Constitution, and democracy It is fundamentally 
about people. It’s about 646,000+ people who fulfill all obligations of citizenship. It's about my family 
and our neighbors. This bill is our bill. This bill is our entry pass into American democracy and I urge you 
to support it. As a lifelong citizen of the District of Columbia this is the only bill that will make me an 
equal American citizen. As a father this Is the only bill that will give my children what they rightly 
deserve; equality, 
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We in the District of Columbia are tired of being the exception to the promise of America. We are the 
place people point to when espousing the virtues of democracy yet failing to mention that those of us 
who live here have no say in national legislation and do not have the final say over how our local tax 
dollars are spent. We are no different than you yet we are treated differently. We live in single family 
homes, row houses, and apartments. We work in the private sector, the public sector, and for non- 
profits trying to do good for our community and our country. We enjoy life and we overcome life's 
challenges. We believe in the promise of America; we believe that we all are created equal; we believe 
in rule of law; and we believe in a government of, for, and by the people. 

Our government, however, repeatedly tells and shows us that it has no place for us. We pay federal 
taxes but have no say on how that money is spent. We send ourchildren off to war yet are denied 
representation to vote on issues of war or peace. Those whom we do not elect to the House and Senate 
can override the most basic decisions of our own locally elected officials. We fulfill all of the obligations 
of American citizenship yet we are denied its most basic tenets. We know that the great American 
democratic experiment cannot be complete until the people who live in the shadows of the U.S. Capitol 
are granted futi and equal representation within it, i urge you alt to support this legislation, vote it out of 
committee and bring it to the Senate floor for a vote before the end of this Congress. 

The statehood bill at its core is about fairness and equality and what could be more American than that? 
1 urge you all to support statehood for the people of the District of Columbia in order to help create a 
more perfect union that finally includes my family and neighbors. 

Thank you, 

ioshua Burch 

Brookland 

District of Columbia 
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S, 132 Testimony 

1 am an American who has no Senator, no Congressional Representative, no voting 
registration representation in Congress at all. I was born here, lived here for my 
entire 63 years, raised children here — and until 10 years ago voted every four years, 
sometimes for a Democrat and sometimes for a Republican. 

What happened? I moved, Not even out of the country (then 1 could vote!) Nope, I 
moved to Washington, D.C., almost within sight almost of our beautiful Capitol. 1 
moved here so that I would not have to drive 30 miles each way to my job, working 
for Gallaudet University, which was founded 150 years ago in the northeast part of 
the city to further the education of students who are Deaf and hard of hearing. 

When we moved here, I didn’t realize 1 would lose my right to vote. 

In an age way before television, before the Internet, before this Earth turned into the 
village wc call "a small world,” our nation’s first elected representatives felt 
proximity to the Congress would yield residents too dangerous to enfranchise. Until 
1 964, DC residents could not even vote for President. 

Our Congress has made this issue political because sadly my city has been 
dominated by a single political party. So deep is our Congressional Reps ugly 
cynicism about this, that a few years ago they promised us a minimum 
representation, if at the same time the opposite political parly received an 
additional Congressional representative. This they called "balance.'' But even that 
was thwarted when they tried to make new laws (yes, they tried to impose some 
new law on us as they partly enfranchised us), and this destroyed even this 
incomplete nod to democracy in the heart of our nation's homeland. 

To me the issue is moral. As Americans, my neighbors and I should have the same 
right as other Americans— 3 votes, given our population (which is a bit more than 
the populations of Wyoming or Delaware) in our nation's legislature. Unlike the 
other disenfranchised Americans who live in Puerto Rico, in DC we do pay taxes to 
the federal government in which we are not represented. This is what has given rise 
to the words on our license plates: "taxation without representation." 

Wc live at the heart of a country that calls itself the greatest democracy in the 
world— and this heart is disenfranchised. 

Please change this. 

Cathryn Carroll 
Washington DC 20004 
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I am fully supportive of statehood for New Columbia, and I urge the Senate to pass this bill. DC 
is a colony. The federal government takes our tax money, sends our young people off to war 
and expects us to obey all federal laws, yet we have no vote in the national legislature which 
decides tax rates, military policy and passes laws. Shrinking the District of Columbia retains a 
District of Columbia as the federal seat of government. And that satisfies the constitutional 
requirement that Congress shall have jurisdiction over the federal capital. There is no federal 
interest in governing the non-federal parts of DC. Congress even has final say over our local 
budget for things like trash removal and filling potholes. That is completely unnecessary, and is 
more the action of a colonial power than one pledged to freedom and self-determination, Tm 
sure the Founding Fathers never contemplated that over 600,000 people would live in a place 
where they would have no vote in the legislature that governs them. Taxation without 
representation is still tyranny. 


Sincerely, 
Bob Dardano 



Washington, DC 20002 
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Testimony on the Implications of the New Columbia Admission Act 

Presented to the Senate Committee on Homeland Security and Governmental Affairs 

September 15th, 2014 


I am in support of the New Columbia Act because residents of the District of Columbia 
deserve the same rights for electing their local and national officials as enjoyed by other 
Americans. 

This interest in self-determination has been reflected in a vote there in the 1980's as 
you know. 


Thank )'ou, 
Stephen Kabick 
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Testimony on the Implications of the New Columbia Admission Act 
Presented to the Senate Committee on Homeland Security and Governmental 
Affairs 

September 15th, 2014 

I am submitting this testimony to the Senate Committee on Homeland Security 
and Governmental Affairs to urge the Committee and Congress to pass the New 
Columbia Admission Act. The people of the District of Columbia have spent too 
many years living in this country without the same representation in the national 
legislature that the rest of us enjoy. At the same time the burden of governing the 
local issues of a complex, modern city falls upon the national legislature rather 
than the city itself? That makes no sense at all. Congress should not spend its 
precious time considering the potholes of Washington, D.C, There are too many 
other pressing issues in need of the attention of Congress. I urge the Committee 
and Congress to pass the New Columbia Admission Act with due speed and 
move on to other matters. 

Respectfully submitted, 

Michael William Farb 
Pittsburgh, PA 
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S. 132 Testimony 

This year on September 9th, we ceiebrated the 164th anniversary of California's admission into the Union as 
a free state. Californians began the push for statehood a year before their admission in 1850, and after a 
protracted fight in Congress, they succeeded, 

Citizens of the District of Columbia deserve nothing less than to stand on equal footing with our fellow 
Californians and Americans The time to end the last system of taxation without representation on our shores 
IS long overdue, and we are asking for your support for D.C. statehood. 

Statehood for the District of Columbia could be relatively simple. Article I of the Constitution designates a 
capita! city for the United States with an upper limit of "ten miles square" in size. No mention of a lower limit 
for that size exists. By simply shrinking the federal district to a space encompassing the Capitol, White House, 
Supreme Court, and nearby related buildings, the rest of the current District would be free to become the 
51st state (see a map representing this at httr //the Sls t.Qre/co n ract- congress/). 

We were residents of the District of Columbia for nearly 10 years before moving to San lose in the spring of 
2014. We spent years lobbying for equal rights and statehood for us and our neighbors. Today, there are over 
650,000 citizens in D.C who are disenfranchised, and that number grows every day. 

Just like you, those citizens live in single-family homes, townhouses, and apartments. They work in the 
private sector, the public sector, and for non-profits trying to do good for the community and our country, 
They believe in the promise of the United States, that we all are created equal, the rule of law, and in a 
government of, for, and by the people. The only difference is that we can now shape that government with 
our votes, while the residents of D.C. cannot. 

We urge you to show your support for D.C. statehood via S. 132, the "New Columbia Admission Act," Citizens 
of the District of Columbia deserve nothing short of statehood because: 

• The District of Columbia is the only political and geographical entity within the United States of 
America whose citizens bear the responsibilities of citizenship, including taxation and Selective 
Service registration, without sharing in the full rights and privileges of citizenship. 

• In fiscal year 2012, District residents and businesses paid $20.7 billion in federal taxes; this is more 
than the taxes collected from 19 states and the highest federal taxes per capita, 

• The Congress has final approval on all local District laws, unlike any other jurisdiction in the country, 
This fundamental difference in local control is fundamentally unfair. 

• Congress can repeal the Home Rule Act of 1973 and D.C.’s limited self-governance, but it could not 
redefine or repeal statehood. 

• 5t3tehood is the only way to grant and guarantee the citizens of the District irrevocable and 
Inalienable rights to full citizenship. 


With our sincere regards, 

Jaime Fearer and Geoffrey Hatchard 
San Jose, California 
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The population of the District of Columbia, like all others in the United States, 
deserves true representation in Congress and the true right to vote and 
participate fully in our democracy. 

It has a population larger than the lowest population states, it has people who 
are overwhelmingly American citizens and should have all the rights of an 
American citizen, and the general propositions of democracy and "no taxation 
without representation", so often quoted, should make it a no-brainer for the 
residents to have the same representation and rights as other Americans. 

We would hope that the reason that it hasn't happened is the strong 
possibility of providing the U.S. with more African-American representation 
in Congress. Yet, that is what we suspect, sadly, to be the case. African- 
Americans very much to have meaningful representation in Congress. They 
are heavily underrepresented yet in an era in which so many deride 
immigrants they are one of the cornerstones of American democracy, the 
group in my view most entitled to proper representation other than Native 
Americans. They have provided many of the basic building blocks of our 
society and their proper representation and political voice is one of the main 
measures of a true democracy in the U.S. 

We hope that Congress will proceed to a positive vote on the entitlements of 
the District of Columbia to representation, like other American citizens. 

Thank you. 

Michael C, Ford 
Richard B. Marks 

Watsonville, California 95076, USA 
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September 24, 2014 


I have a small business in Washington DC wnth the equivalent of four full-time employees. I 
have been in business in DC since 1995. 

The issue of home rule is very important in me. I grew up in Boston, where the history of the 
Revolutionary War is local history. I learned that taxation without representation was one of 
the many fundsmental reasons that we, as a nation, decided to break our chains with the 
colonial power that ran out lives. It is not understandable to me how, in a great democrac such 
as ours, we allow the anti-democratic policy of taxation without representation to continue to 
be an official policy. 


When my wife and I moved to this area, we were debating between living in Washington, DC 
and living in the Maryland suburbs. The lack of voting representation in congress was one of the 
primary reasons we decided against living in DC. We wanted to feel that we could have a voice 
in governing ourselves and Washington DC did not, and still does not. allow that. 


Respectfully, 


loseph Gorin 
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Testimony on the New Columbia Admission Act 

Presented to the Senate Committee on Homeland Security and Governmental Affairs 

By Elinor Hart 
September 15th, 2014 


My name is Elinor Hart, I live in Ward 1 of the 

District of Columbia. Thank you, Senator Carper and members of the Committee 
for your attention to the injustice that the residents of our nation’s capital have 
endured for over 200 years. The injustice of denying to the residents of the 
District of Columbia rights enjoyed by people in the 50 states will continue until 
Congress passes the New Columbia Admission Act. And Statehood advocates 
will continue to urge you to champion our cause until we become residents of the 
51 state. We know that cannot happen in the 113* Congress. But we believe 
that it will be possible to have your Committee send S.132 to the full Senate 
during this session. We pledge to do all we can to make that happen, and we are 
counting on you to do the same. We thank you and look forward to the mark up. 
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Please enter into the rceord that 1 strongly support the New Columbia Admissions Act. 

I've lived in Washington DC close to 34 years, all of them on Adams Mill Road. My neighborhood is like a small 
town, where I greet neighbors, know many faces, and feel so at home here. Like matty places In the US, we’ve seen 
a lot of change in my neighborhood as times change. One thing unlike anywhere else in the US, though, is that I 
iiave no voice in Congress. 

When i first moved here, the neighborhood had just successfully lobbied Congress to get a vacant lot turned into a 
park. Imagine any small town in the US that had to get all of Congress to approve a small green space. Ridiculous. 
As are the argumenl.s against allowing the residents of DC full participation in our democracy. 

I he founding fathers left women out, left black people out, and allowed only properly owners to vote. Does anyone 
defend these actions today',’ Our country’ has fixed many wrongs and we are smart enough to fix this one. The New 
Columbia Admissions Act docs just that. 


Barbara Melmick 



Washington DC 2000^ 
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Testimony on S. 132, New Columbia Admission Act Hearing Sept. 15, 2014 

From: Anne Heutte 
Washington, DC 20018 

My husband, Fred, and ! moved into this house in Washington, DC, in 1956. Fred Heutte was 
involved in the Freeway Fight, and met Julius Hobson while doing that work. The campaign for 
statehood began in Sam Smith's office, the office of The DC Gazette, when Lou Aronica, Julius Hobson, 
Fred Heutte, a couple of Hobson's supporters and Sam Smith met. Sam presented the idea of statehood 
for DC, (This is all available in the archives of the Statehood Papers, by Sam Smith.) 1 have never 
wavered in my conviction that statehood is proper and right for the District of Columbia. The passage of 
S. 132 right now is urgently needed and 1 fully support the Act. Carpe Diem! 

Sincerely, 

Anne Heutte 
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Testimony on the Implications of the New Columbia Admission Act 
i’rcscntcd to the Senate Committee on Homeland Security and Govcmmcnlal Affairs 
By Ann Hume Loikow, D.C. Statehood - Yes We Can! 

September 15th, 2014 

I would like to thank the Committee for the opportunity to submit testimony on behalf of D.C. 
Statehood - Yes W'e Can! at today's hearing on "Equality for the District of Columbia: 

Discussing the Implications of S. 132, the New Columbia Admission Act of 201 3." 

For over two centuries, the people of the District of Columbia ("District" or "D.C.") have had no 
representation in their national legislature. However, voting representation in Congress and its 
corollary "taxation without representation" are merely symptoms of a larger problem, the lack of 
statehood. From state status flows full Federal representation, including full voting rights in 
Congress, as well as full self-government at the state level. 

The New Columbia Admission Act of 2013 would shrink the District of Columbia to the federal 
monumental core and make the residential and commercial parts of the District the State ofNew 
Columbia. Most constitutional scholars, of whatever political persuasion, agree that statehood is 
the simplest and most constitutional way to give people oflhe District the same rights as all other 
Americans. 

Article 1, section 2, of the Constitution c.xplicitly says that "(t)he House of Representatives shall 
be composed of Members chosen ... by the People of the several Stales, and the Electors in each 
Slate shall have the Qualiflcaiions requisite for Electors of the most numerous Branch of the 
Stale legislature." .Article 1, section 3, says that "(l)he Senate of the United Stales shall be 
composed of two Senators from each State ...." (Italics added) 

Although there have been several "voting rights" bills introduced in the last decade to give 
District's nonvoting delegate a vote (a position every U.S. colony has, including Puerto Rico, 
Guam, American Samoa, the Virgin Islands and the Northern Mariana Islands), there are 
numerous legal opinions challenging the constitutionality of this, including one from the Justice 
Department. See hltn://vvw w.iusti ce.gov/olc7 2007/dcvot in<!ria hts-act-2Q07.r)df , May 23, 2007 
testimony of John P. Klwood, Deputy Assistant Attorney General, before the Subcommittee on 
the Constitution, Civil Rights, and Property Rights of the Senate Committee oflhe Judiciary on 
S. 1257, the District of Columbia House Voting Rights Act of 2007, Deputy Assistant Attorney 
General Elvvood concluded his testimony saying: 

"The clear and carefully phrased provisions for State-based congressional representation 
con-Stitute the very bedrock of our Constitution. These provisions have stood the test of 
lime in providing a strong and stable basis for the preservation of constitutional 
democracy and the rule of law. If enacted, S, 1257 w'ould undermine the integrity of those 
critical provi,sion,s and open the door to further deviations from the successful framework 
that i.s our constitutional heritage. If the District is to be accorded congressional 
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representation without Statehood, it must be accomplished through a process that is 
consistent with our constitutional scheme, such as amendment as provided by Article V 
of the Constitution." 

The District has already tried the constitutional amendment route to gaining full participation in 
the Federal government. In 1 978, two-thirds of the House and Senate passed the Voting Rights 
Amendment introduced by D.C.'s nonvoting delegate, Walter Fauntroy. This constitutional 
amendment w'ould have given the District full voting rights in both houses of Congress and a 
unrestricted vote lor President (the 2jrd amendment limits the District, regardless of its 
population, to the same number of electoral votes as the team populous state, and there were then 
and arc now .states with fewer people). Unfortunately, three-fourths oftlie states did not ratify it 
before the amendment c.spircd in .September 1985, 

In e.xtensivc testimony on H.R. 325, the the New Columbia Admission Act. a .statehood bill 
inlrodiiccd b\ D.C. IX'Icgale Walter F, Fauntroy, on June 1 1 , 1986, Rep. Peter W. Rodino. Jr,, 
Chairman of the Commiliee on the Judiciary of the I'.S. House of Repre.sentalivcs, discussed 
the the propo.scd 1 978 Constitutional amendment (sec hllpu/dcstal cho t'dve.swccan.orir ): 

"The proposed amendment was, nonetheless, a modest measure in that it \eotild no! have 
rexiillcd in fill/ suli-delennituilion for Uistricr residents. Under the proposal, the District 
would at last, have had its full complement of voting representation in both Houses, 
although Con.i’re.ss would have continued exclii.'iive comrot over the city, subject to the 
limited "Home Rule" it currently enjoys," (Emphasis added) 

The botlom line is that a campaign for "voting rights" is likely to end in a lawsuit and no vote in 
Congre.s,s. 

The real problem is the District’s lack of statehood, not "voting rights" in Congre,ss. Anything 
olher than statehood leaves the people of the District with fewer rights than other .Americans, i.c., 
they still arc colonists or "subjects" of olher Americans as President William 1 lenry Harrison 
said in hi.s inaugural address in 1841; 


"Aniong.st the olher duties of a delicate character which the President is called upon to 
perfonn is the supervision of the government olThe Territories of the United Slates. ... It 
is in this Di,strict only where American citizens are to be found w'ho under a settled policy 
arc deprived of many important political privileges without any in.spiring hope as to the 
future. ... We are told by the greate.st of British orators and slale,sraen that at the 
commencement of the War of the Revolution the most stupid men in England spoke of 
"their American subjects." Are there, indeed, citizens of any of our States who have 
dreamed of their subjects in the District of Columbia? Such dreams can never be realized 
by any agency of mine. The people of the District ofCoiumbia are not the subjects ofthe 
people ofthe States, but free .American citizens. Being in the latter condition when the 
Constitution was formed, no words used in that instrument could have been intended to 
deprive them of that character " http :.6'vvww .bartlcbv.com.H24/pres26.hlml 

Sam Smith, a founder of the D.C, Statehood Party and one of D.C.'s most noted alternative 
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journalists, often mentioned there have been empires in history that let their colonists be 
represented in their national legislature. For example, as a French colony, Algeria had a voting 
representative in the French national assembly, but it was still a colony. It took a war of 
independence lor Algerians to truly have the right to self-government. Getting a vote in 
Congress, without statehood, w'oiild be like getting a vote in the British Parliament in 1 775. The 
District would still be a colony and not have the right to self-government, 

A'ilhout .statehood, as Rep. Rodino pointed out. Congress would continue to "exercise exclusive 
Legislation in all Case.s whatsoever." over the District. In effect. Congress is the District's state 
legi.slature. Any right or power Congress gives the people of D.C., Congress can revoke at any 
lime and it has. over and over, for 214 years. For almost a century, the people of D.C, had no 
right to vote on anything or for anyone. In the October 1986 briefing booklet on D.C, statehood, 
IfYoii Favor Freedom. Rep. Rodino wrote that: 

"Over the years. Congress has organized a variety of governments for the District of 
Columbia, including the cunx-nt 'Home Rule' Government, In fact, in 1871, Congress 
established a 'Territorial government' in the District, with a governor and bicameral 
legi.slature. i'hat government, like many before and after it, was subsequently abolished 
by Congress." 

I 'ndcr I iome Rule, to the extent authorized by Congress, the Mayor and D.C', Council exercise 
both state and local functions. States are the fundamental unit of government in the United 
Slates. It was ilie people of the original 13 colonie,s, which included the people living in what is 
now the Dislrici of Columbia, w ho created the original 13 states. As the Declaration of 
Independence describes it: 


"WL hold these Truths to be self-evident, that all Men arc created equal, that they arc 
endowed by their Creator with certain unalienable Rights, that among the.se are l.ife. 
Liberty, and the Pursuit of Happiness - That to secure these Rights, Governments are 
instituted among Men. deriving’ iheir ju.\l Powers from the Consent of the Governed ...," 
(Linphasis added) 

The people of the District have not given their consent to the Government that governs them, 
fhey have not elected any of the 535 people who rule their lives and who treat them as their 
subjects. Congress routinely disrespect.s the District's nonvoting delegate and Mayor by not 
allowing them to testify on bills affecting only the DLstrict. 

In contrast to statehood, which is a permanent stains that can't be revoked, the District's current 
"Home Rule" governmem is a temporary limited delegation of authority from Congress that 
Congress can amend or revoke at any lime for any or no reason at till. The total control Congress 
exercises means that no law the District Council passes goes into effect until Congress cither 
alTirmulivelj approves it, like the budget, or decides not to object to it. However, Congress 
always reserves the power to amend or repeal any law applying to the District at any time, 
including the charter that created our "Home Rule" government in 1973, 


.All states enter the union on equal fooling and subject to the same laws. If the District W'crc to 
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become a state, Congress could not pass special legislation for the State of New Columbia only. 
Now. tltough. Congress has both the pow'ers oihoih a federal and a slate legislature with regard 
to the District. Not being a state, the 10th amendment does not apply to D.C, so Article I's 
limitations on the authority of Congress don't apply in the District. 

In their daily live.s. District residents suffer most from the lack of statehood and control over 
state level functions, not from a lack of Congressional representation. Many District residents 
have become infected and died from HIV-AIDS because fora decade Congress prohibited the 
District government from implementing the public health practices, such a.s needle exchange, 
that other U.S. Juri.sdiclions used to stem the UIV-AIDS epidemic. As a result, the District has 
the highest level of HI\’-/MD.S infection in the nation. It has been at epidemic levels as defined 
by the CDC and comparable to rates in southern Africa. 

Only in the District has Congress ever prohibited a state or locality from counting the ballots in 
an election. The District govenimenl had to go to Federal District Court in 1998 to gel the right 
to count the ballots on a 1 998 medical marijuana initiative. Even after finding out that it passed 
overwhelmingly, only fifteen years later is it actually being implemented. For a number of years. 
Congress also prohibited the District government from u.sing local lax funds for petition drives or 
civil actions for greater political rights. Thus, unlike many other territories that became .states, we 
were unable to compensate or fund our shadow senators and representatives and their offices. 
Congre.ss has also prohibited the use of both Federal and District funds for abortions for poor 
District women, rejected the Council’s revisions to the District's sexual assault law and local land 
use law and. in the 1 99()'.s. the implementation or enforcement of a domestic partners act. In 
addition, it wasn’t until 1940 that Congress finally passed a lavv allowing District residents to 
ha\e access to the Federal courts under diversity jurisdiction! 

A recent effort to pass a law giving D.C. budget autonomy (i.e.. not rciiuiring Congress to 
aflinnulively approve the budgeting and expenditure of locally raised tax funds) died because of 
Congressional riders to codify the District-funded abortion ban, revise the District's firearms 
rcgulation.s (v\hich a Federal court had previously upheld), and prohibit the District govemmenl 
from requiring government conlractors to be union members. Similarly, an amendment removing 
ihe District Cio\ ernment's authority to regulate firearms at all killed attempts to pass a "voting 
righls" act a lew scars ago. 


Congress must approve the Disiviel's annual budget. It treats tlie District budget as a federal 
agency budget and fold.s it into general government budget bills. This mcan.s that although the 
Vlayor and Council promptly approve a balanced budget and transinit it in a timely manner to 
Congress, Ihe District government faces a .shutdown when Congress has not approved the 
Federal budget on time. .Since Congress has routinely not approved all the Federal budget bills 
before the beginning of the fiscal year, this is an annual threat to the funding and operations of 
the District goN ernmenl and the local serv ices it provides to its residents. What i.s particularly 
outrageous is that the national issues that prevent Congress from enacting a budget have nothing 
to do with the District ofColumbia, but the people of the District pay the price in contingency 
planning expense.s. shutdown costs, and higher interest rates on District bonds as bond rating 
agencies rightly see the Di.slricl's budget process as overly long and uncertain because of the 
impos.sibility ofpredicting what Congress wall do. 
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I'.M'ii il UL- had a lull voting Congressional delegation, the impact ot'llic lack of statehood would 
not change miieh since w e would only have two vote.s out of 102 in the Senate and one out of 
fiKi in the I louse and (,'ongress would stil! he our .v/ore legislature. 

Reiroccssioii is a legitimate way to achieve statehood, but is also another likely dead end. 
-Statehood only rccjuires Congress to pass a.vwij/i’ law admitting the Stale of New Columbia to 
the union. Retrocession requires ihree laws, as holh the State of Maryland and the Di.siricl 
Council must request it ami Congress must agree, llie District of Columbia and Maryland hav e 
been separated for over hi <j cenluries. longer than most nations of the world have existed in their 
eurreni form. Both have developed separate identities and histories. !n addition, adding a large 
urhiiii area to Maryland would dramatically change the state's political balance, .'\lthough 
retrocession proposals htive been considered by Congress since the early 1 800*,s, the people of 
the Di,slricl oppo.sed them and the bills died. Simiku’ly. retrocession has never been supported by 
.Vlaryiand's elected olTicials. 

I inally. pushing Ibr voting rights and budget autonomy and other partial measures misdiagnoses 
the jiroblem tind its solution. It also ignores the iacl that statehood is niily path to seif- 
gov cnimeni that District v oters have ever approved. 

People can only be completely free and independent, not a little. It is an all or nothing 
proposition. It is like pregnancy, you are either pregnant or you're not. Similarly, one can't be 
part free. In our case, ail the partial measures just mean we are .still colonists and not full 
American cilizen.s, Wc arc either free people with the right to sclf-govcmmcnl in all its aspects 
or we are not. It Ls Just that simple. That is why admission of the Stale of New Columbia to the 
union is so important for those of us who believe that all Americans have the right to liberty and 
self-government. In fact, residents of what is now the District, as well as my great, great, great, 
great grandfather ['runci,s Hume, fought a Revolution to gain it! Please report favorably on S.132 
and vote to admit the State of Nevv Columbia to the union. 
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My name is Jesse Lovell. I am a nearly 18 year resident of the District of Columbia, aka 
Washington, DC. I came here from Vermont with an interest in public policy - domestic 
and foreign - and an interest in democracy and voting, having spent years working on 
grassroots campaigns in my home state, a place where regular people can get involved 
and get to know their elected representatives without much effort. 

Washington, DC is a very different place, but not in the way you might Imagine. While 
Washington, DC is the home of our federal government, it Is also the home to 650,000 
residents who live their lives in the same way as Americans elsewhere. We talk about 
issues like taxes, the cost of housing, jobs, economic development, crime, transportation, 
etc. We are no more "all federal government employees" than are the residents of 
Virginia and Maryland. 

But Washington, DC has a democracy problem, and it is a problem not of our own 
making. It is America's problem. But it is absolutely fixable. We've fixed problems our 
Framers missed (or let stand) many times before. If America will just sit down and listen 
for a few minutes, I think it will become clear what needs to be done today. 

Given that debates over the rights of the residents of DC so often turn to debates over 
Original Intent, let's start there, if only to acknowledge that the Framers held a variety of 
views about the District of Columbia, and that there is a good deal of evidence 
suggesting that they recognized the need for more reforms in the future. 

The creation of the District of Columbia - via the disenfranchisement of a group of 
Maryland and Virginia voters - was not without controversy, and there have been clear 
inconsistencies in its administration as well. During New York's ratifying convention in 
1788, Alexander Hamilton introduced an amendment proposing that the future District of 
Columbia be provided representation in Congress upon reaching a certain population 
threshold. During the debate over the cession of Virginia territory for the District (1789), 
the state legislature proposed an amendment "that the exclusive power of legislation 
given to Congress over the Federal Town and its adjacent District... shall extend only to 
such regulations as respect the police and good government thereof." In his defense of 
the District Clause as written in Federalist 43, in fact, James Madison noted quite 
unambiguously that "a municipal legislature for local purposes, derived from their own 
suffrages, will of course be allowed them...." Yet Congress later saw fit to deny DC 
residents any local elected government for over a century during the nineteenth and 
twentieth centuries, and repeatedly rebuffed proposals from presidents stretching from 
Arthur through Truman to establish an elected local government. Madison seems to have 
at least suggested representation for District residents in Federalist 43 as well. Alongside 
the "inducements... to become willing parties to the cession," Madison notes that "the 
State [ceding its territory] will no doubt provide in the compact for the rights and the 
consent of the citizens inhabiting it...." While there may be legitimate debate about what 
Madison intended with this statement, it seems reasonable to conclude that he was at 
least proposing that there be some negotiations between the states and the federal 
government to define and protect the rights of these new DC residents following the 
cession. During a debate on a bill to restore full citizenship rights to DC residents in 
1803, Rep. John Randolph of Virginia said, "This species in government is an experiment 
in how far freemen can be reconciled to live without rights, an experiment dangerous to 
the liberties of these States." During a debate on a retrocession bill the following year 
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(1804), Rep, Ebenezer Elmer of New Jersey called exclusive Jurisdiction "a kind of 
government very foreign from the leading features of that would forms the basis of our 
social compact." President James Monroe, a president who ranks among the Framers 
himself, remarked in 1818 in his annual address to Congress, "[I]t might merit 
consideration whether an arrangement better adapted to the principles of our 
government and to the particular interests of the people may not be devised [for the 
District of Columbia]," Also particularly noteworthy among the presidents who have 
spoken about the lack of democracy in DC, I think, is William Henry Harrison, a former 
appointed governor of Ohio Territory, who devoted a good deal of time in his inaugural 
address in 1841 to this problem, calling on Congress to treat DC residents not as 
"subjects" but as "citizens", as he believed the Constitution truly intended. 

But probably the most obvious reason we must look past the Framers' original intent/s 
regarding the District is the fact that we already have two laws on the books which 
significantly redefined the rights of DC residents decades ago: First, the 23rd 
Amendment to the Constitution, passed in 1961 to allow DC residents to vote for 
President; and The (Partial) Home Rule Act of 1973, which allowed DC residents to elect 
a local government after more than 100 years of appointed rule. 

In short, we long ago recognized a need to modify the Framers' original plan for the 
District in order to establish a few bare minimums of democracy. Why should we so easily 
conclude that those two reforms are enough? There have been multiple attempts at 
reform over the last 40 years, A supermajority, including House Republican leader 
Howard Baker, passed the Voting Rights Amendment in 1978. It failed, like many other 
proposed amendments to the Constitution, when the deadline for ratification in 3/4 of the 
states passed a few years later. Since that time we've seen a long list of small reform 
bills blocked in virtually each and every instance by non-germane amendments. Many of 
us, myself included, supported these bills, following the advice of those who argued that 
incremental reform was the more sensible approach at the time. 

I am perfectly willing to discuss another issue that advocates of statehood have 
frequently dealt with during (generally brief) encounters with statehood skeptics; Why 
not just join Maryland? While I do not think replacing 200 years of DC laws with another 
state's laws is an insignificant issue (neither the issue of what would become of our 
jurisdiction following its addition to Maryland), I would agree that if Marylanders wanted 
to take us, it would probably be difficult to refuse. But I've seen no evidence of support 
for this approach among any of Maryland's public officials. The only statements I've 
heard at all have been expressions of deep opposition to the Idea. 

There have been numerous proposals over the years to grant DC residents their rights by 
means of incremental steps. But where are we after 40 years? 20 years of advocacy for 
statehood and a voting rights constitutional amendment has been followed by 20 years of 
advocacy for small reforms. And nothing has been done. The time has come for this 
Congress to take a serious look at what it will really take to get DC residents our rights. I 
believe the evidence shows that it is statehood. 

Fix our democracy. Show that this Congressional generation is no less capable than 
previous generations of seeing gaps and filling them in with common sense solutions. Set 
aside the partisan interests and the demands of bullying lobbyists and fix this one small 
problem that has been a big problem for so many generations in our city. 
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Respectfully submitted, 

Mr, Jesse Lovell 
Washington, DC 
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Testimony on S,132, New Columbia Admission Act 
Hearing September 15, 2014 


Martha T. Mednick 
Washington, DC 


The frustration of not having a vote is getting to be unbearable. I am 85 years old and 
always voted and even went to the polls with a parent when I was a child. This is why I 
need the vote in DC, and think that this is a change that must happen. 
Disenfranchisement is immoral and must change, 
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Al first 1 thought it was a typo, the license plates reading, "Taxation without Representation," but 
then I found it was true. I lived in DC for roughly 5 years, and the fact that it is home to almost 
650,000 people, who have no power, is a shame and disgrace to our nation. While i understand 
the first line of the Constitution establishes the current boundaries of DC, the reality is that times 
have ehanged. Before vve go and try to bring democracy to other countries, let’s bring a voice to 
those here at home. 

- Fim Murakami 
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Fhc injustices of American citizens residing in the nation’s capital that continue to be denied 
democratic rights that every other American enjoys must come to an end. The District of 
Columbia seeks to become the 51st state not out of some desire to be recognized as a distinct 
entity within the United States, but to gain their full rights as citizens. Currently, they arc 
governed by people they did not elect. This is a violation of every basic principle of American 
democracy. 'I he District of Columbia is a diverse, thriving American community comprised of 
more than 120 distinct neighborhoods. Citizens of the District live the same lives as other 
Americans. They raise families, send children to school each day. attend faith services, operate 
small business, and work in a w ide variety of occupations. Tliey pay federal taxes and send our 
sons and daughters to serve proudly in the aimed forces. Senator Carper's holding this hearing is 
a step in the right direction, and I look forward to action by his committee to advance this issue 
in the Senate. Thanks. 


Matutinally Yours, 
james m nordlund 



Moorhead, MN 56560 
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"Equality for the District of Columbia; Discussing the Implication of S. 132, 
the New Columbia Admissions Act of 2013" 

September 15, 2014 

Evanna Powell 

Citizen of the United States of America and 
Citizen, Resident, Voter and Taxpayer of the District of Columbia 


Good afternoon Senator Carper and members of The Committee on Homeland Security 
and Government Affairs, I thank you for this opportunity to state reasons the District of 
Columbia should be a state. 

I am Evanna Powell a citizen of the United States, I am also a longtime citizen, resident, 
voter and taxpayer of the District of Columbia. 

The District of Columbia should be a state in order to confer on its citizens all rights 
guaranteed in the Constitution of the United States because: 

1 . DC residents are US citizens who have served in, and died in, all US wars, including and 
up to the wars in Iraq and Afghanistan; 

2. DC residents are US citizens who are the only residents of a national capital, out of 119 
democracies around the world, that do not have full democracy; 

3. DC residents are US citizens who do not have 2 Senators in the US Senate; and 

4. DC residents are US citizens who do not have a voting Representative in the US House of 
Representative. 

The District of Columbia should be a state in order to do for its US citizens what states do 

for their 
US citizens: 

1 . Spend local and federal funds without approval of Congress; 

2. Have control over its budget; 

3. Tax the income of the 70% workforce that works in DC but lives outside DC; 

4. Control its court systems; 

5. Appoint or elect its judges who are appointed by the federal government; and 

6. Control its felons who are controlled by the Federal Bureau of Prisons. 

Nowhere in the Constitution of the United States did 1 read or does It state that one (1) 
citizen of the United States can be denied a Constitutional right afforded another US 
citizen. Because I and 630,000 US citizens who are DC citizens are denied all rights guaranteed 
in the Constitution, I respectfully ask that this Committee, the full Senate and House do 
whatever is needed to make the District of Columbia a state so that I and 630,000 US citizens 
can be afforded all Constitutional rights. 


Thank you. 
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I believe that it is written that the District Of Columbia - Washington DC cannot become a state, and I 
agree with that i am not totally sure as to where it is written, but it could an amendment to the 
Constitution. To change that Congress needs to hold a Constitutional Convention and only by a two 
thirds vote may that rule be changed. I would vote NO. 



Barrington, NH 03825 
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TESTIMONY OF 
DOUGLASS SLOAN 
BEFORE 

SENATE HOMELAND SECURITY AND GOVERNMENTAL 
AFFAIRS COMMITTEE 
HEARING 

S. 132 - DC STATEHOOD 
September 15, 2014 


1 



543 


Mr. Chairman, my name is Douglass Sloan and I am a native of Washington, DC, 
an Advisory Neighborhood Commissioner and the First Vice President of the DC 
Branch of NAACP, I am testifying here in behalf of DC residents who are and have 
been denied representation in Congress since the founding of our republic 225 
years ago. 

Residents of the District pay Federal taxes, fight and die in our nation's wars, 
serve on juries and have all ofthe obligations of all other Americans, except we 
lack the right to vote in Congress. This is a blemish on our system of government. 
Senate bill, S-132, is designed to change this by granting Statehood to the District 
by leaving the Federal enclave intact. The bill designates the area outside of the 
Federal enclave as New Columbia, which would become the 5l” state. The 
Constitution provides that the District cannot exceed more the 10 miles square, 
but it does not state how small the District can be. In 1846 the District was 
reduced to its present size when Congress permitted Virginia to take its land back 
that it had ceded to the District. This method of reducing the size of the District 
and petitioning Congress for statehood for New Columbia is consistent with our 
Constitution. 

Thomas Paine who authored the American Crisis, December 23, 1776, wrote, 

Britain, with an army to enforce her tyranny, has declared that she has a 
right (not only to tax) but "to bind us in all cases whatsoever," and if being bound 
in that manner is not slavery, then there is no such thing as slavery upon earth. 
Even the expression is impious; for so unlimited a power can only belong to God. 

Our founding fathers did not accept King George's explanation of virtual 
representation to justify "taxation without representation." They went to war 
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against the most powerful nation in the world at that time to win our right to self- 
government and the right to determine our own destiny. One of the core 
principles that we adopted was the "consent of the governed." Only direct 
representation guarantees the "consent of the governed" that our founding 
fathers and fellow Americans fought and died for. 

That being said, it is particularly galling and ironic that the citizens of the District 
of Columbia are denied voting representation in Congress but pay Federal taxes. 
This is the reason we fought the American Revolution. In fact, the District is the 
only place where the American flag flies where its citizens pay taxes but have no 
vote in Congress. And we are the only capital city in the world that denies its 
citizens who live in the capital the right to vote in the national legislature. 

Not many years after the American Revolution, the founding fathers met in 
Philadelphia to found a new nation. Some historians have characterized what 
happened there as a "bloodless coup" because Madison and the others exceeded 
their authority to revise and amend the Articles of Confederation. That 
notwithstanding, what happened there was historic and presented a new, radical 
form of governance where the people are the true rulers of the government. 

Our republic is the oldest continuing one in the world and has served as a model 
for other nations to emulate. In fact of the 170 countries in the world, 160 have 
modeled themselves after the American system of government. 

No right is more precious in a free country than that of having a voice in the 
election o/ those who make the laws under which, as good citizens, we must live. 
Other rights, even the most basic, are illusory if the right to vote is undermined. 
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Our Constitution leaves no room for classification of people In a way that 
unnecessarily abridges that right. 

Justice Black, Wesberry v. Sanders 

Americans place a great deal of importance on the matter of voting, given the 
history of the American Revolution which was fought over taxation without 
representation, However, our experience suggests that this is more honored in 
the breach than it is in the observance as evidenced by the denial of voting 
representation in Congress to citizens of the District of Columbia. Our objective 
here is not to overthrow the government, which denies us the vote, but only to 
receive full citizenship rights to which we are entitled as American citizens. That 
is a rather unique situation. However, a case can be made that our voting rights 
are denied because we have not engaged in demonstrations and other forms of 
direct action in order to get the attention of Congress. Jefferson himself said that 
the tree of liberty must be watered from time to time with the blood of patriots. 

The residents of the District of Columbia, however, have never accepted the 
denial of voter representation. We have fought for the right to vote throughout 
our history. As early as 1805, residents rallied around the right to vote in 
Congress, In modern times, in 1978 we pursued a constitutional amendment 
which would have given us two senators and a representative. However, only 16 
states ratified the amendment within the 7 year window, and it failed. In 1980 
District citizens held a constitutional convention in which we decided to petition 
Congress for Statehood. We adopted the name of New Columbia for the new 
state and drafted a constitution. For the first time in history hearings were held in 
the House in 1993 on Statehood for the District of Columbia. We failed to get the 
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requisite votes needed to move the bill out of committee. And, this is the first 
time in history that the Senate held a hearing on Statehood for DC. 

It is my understanding that in the testimony presented to the Committee that 
there was only one in opposition to DC statehood. Dr. Pilon of the Cato Institute 
asserted that Maryland would have to give its consent before DC could become a 
state because the land presently occupied by the District was ceded to it by 
Maryland. This position is not supported by Maryland's cession documents which 
forever relinquished the land to Congress without conditions under which the 
land had to be returned. Dr. Pilon's second point was that Congress did not 
intend for the District to become a state. That may be true, but the means to 
enfranchise the District's residents is authorized by the text of the District Clause, 
Art, i, Sec. 8, Cl. 17, which provides: 

"The Congress shall have power ... to exercise exclusive legislation in all cases 
what so ever over such District (not exceeding 10 miles square) as may become 
the seat of Government of the U. S." The District Clause grants Congress 
"extraordinary and plenary" power over the District of Columbia, This clause is 
majestic in its scope and gives Congress the power to grant representation to the 
citizens of the District. 

It strains credulity to suggest that Congress intended to disenfranchise the 
residents of the District, to deny the District the right to tax the income of 
nonresidents who work in DC, to deny budget authority to the district when its 
budget includes no federal payment, to deny the District judicial autonomy by 
having our judges appointed by the President and to deny the District legislative 
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autonomy by requiring all legislation enacted by our City Council to be approved 
by Congress before it becomes law. 

Mr. Chairman, I suggest that our Constitution is a "freedom charter" which is 
designed to provide rights to its citizens, not to take away core rights which we 
hold dear. It is long since time to eliminate this egregious stain from our system 
of government by admitting New Columbia as the 5l“ state in our Union. 

Mr, Chairman, in 1630 on the deck of the Arabella before coming to shore, John 
Winthrop in his sermon, referred to this nation as a "city on a hill" that the whole 
world would be watching. We did become that "shining city on a hill" of which 
Winthrop spoke. Nations all over the world look to us for leadership and are 
inspired by our example of representative governance. Denying District residents 
the right to vote in Congress is inconsistent with who we are as a people and as a 
nation. Rather than that shining city on a hill we have become a Potemkin village, 
a facade at best that fails to live up to our ideals as expressed by our founding 
fathers when they choose war over taxation without representation. 

Mr. Chairman that concludes my statement. Thank you for the opportunity to 
present the views of the residents of the District of Columbia before this Senate 
Committee, 


Douglass Sloan 
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Statement of Edward “Smittj" Smith 
Senate Homeland Seeuritj and Governmental Affairs Committee 
"Equality for the District of Columbia: 

Discussing the Implications of S, 132, the New Columbia Admission Act” 


When my family came to the District of Columbia in the early 1 940s, the world was a 
very different place. As blacks in a .segregated America, the denial of their fundamental, 
human right to legislative representation (and, at the time, the right to vote for President) 
in our democracy was just one entry on a long list of injustices they suffered at the hands 
ttfour go\ ernntent. Decades of brave and unyielding civil rights activism has bent the are 
of our nalionfs moral development toward justice and unworked centuries-old policies 
and practices of institutional discrimination. However, the denial of Washingtonians’ 
right to the ntosi basic element of participation in our Republic — full legislative 
rcpresent,ition persists intact. 

We must end the lingering and shameful injustice of denying the full rights of democratic 
citiz-enship to the residents of our capital city. Correcting this injustice i.s not only a 
human riglits imperative — ns the United Nations has noted — but also a Constitutional 
imperative. . 

-Since 1954, when a group of parents from my home neighborhood of Anacostia won the 
landmark Supreme Court case of Bolling v. Sharpe to force desegregation of DC schools, 
the "due process" clause of the I'ifth Amendment has been held to provide the same 
guarantee of "equal protection under the law" to federal legislation as the Fourteenth 
Amendment requires of stale law. Understood in the context of this now universally 
accepted principle. Congress' action to strip the District of voting rights ov er two 
centuries ago through the Organic Act of 1801 may have uneonslitutionaliy deprived 
District residents of their rights to the franchise pursuant to the Fifth Amendment. 


As Chief .lusticc Far! Warren stated in the Supreme Court's Reynolds i'. Sims decision: 


The basic principle of representative govemmenl remains, and must 
remain, unchanged — the weiglit of a citizen’s vote eairnot be made to 
depend on where he lives. ... fhis is Ilic clear and strong command of our 
Constitution's Fqual Protection Clause. 

The disenfranchiseinent of over six hundred thousand American citizens in our nation's 
capital city is not only an abrogation ol'our mo,st sacred American value,s and a violation 
of our fundamental human right to voting representation, but a failure to adhere to our 
own Constitutional principles. 
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I he S. 132, The New Columbia Admission Act, provides a Constitutionally permissible 
remedy: the creation of a new state out of much of the land that is now part of the 
District, shrinking the District proper to a Constitutionally consistent smaller area that 

still provides a federalK controlled scat of government as envisioned by the Framers 1 

urge the Committee to continue the difficult but morally and Contitiiutionally imperative 
work of bending the arc ofour nation's history towards justice, 1 urge that you advance 
this bill to the Senate fioor, and 1 urge its ,svvirt passage, 

Sincerch . 

Fdward "Sniitty" Smith 



Washington, D.C, 20001 



550 


BEFORE THE UNITED STATES SENATE 
COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 

TESTIMONY OF DANIEL SOLOMON OF WASHINGTON, DC 
IN SUPPORT OF S. 132 
SUBMITTED FOR THE RECORD 


I am a lifelong resident of the District of Columbia. My wife and I are raising our 
sons in the District. I am tired of being taxed without representation in Congress. I am 
tired of wanting to call my Senators to tell them my views on war, or climate change, or 
the minimum wage or the future of Social Security - and having no Senators to call. I 
am tired of watching my Delegate to the House articulate positions on the issues of the 
day as my representative, but be unable to vote on them. I want to see the unfair 
treatment of residents of the District of Columbia ended before my sons are old enough 
to vote. And that day is not far away. 

Fifteen years ago I put my frustrations into action and co-founded DC Vote, an 
education and advocacy organization whose mission is to secure full voting 
representation in Congress and full democracy for the residents of the District of 
Columbia. DC Vote has led the fight for justice for the residents of the District since that 
time. With the active involvement of statehood organizers, DC Vote helped to fill the 
hearing room and the overflow room and the halls outside of both when this Committee 
held a hearing on DC Statehood on September 15, 2014. 

Like most of the witnesses who testified at that hearing, I have considered and 
worked hard to enact alternatives to statehood that I thought might bring a measure of 
democracy to the residents of DC. I have come to the conclusion that the right fight 
now is the fight for statehood. 

First, I have found that it is unreasonably difficult to get Congress to enact partial 
measures to help the District. The House Voting Rights Act, considered in 2007 and 
2009, would have given the District a single voting member of the House of 
Representatives, to be offset at first by an additional Representative for the State of 
Utah, That balanced effort was thwarted when it was linked to a ban on gun laws for 
the District. A ten-year effort to provide equal representation through legislation never 
made it out of this Committee. A bill in the House to provide simple budget autonomy 
has been the target of numerous riders that would undercut the very democracy it 
purports to enact. 

Second, if any of these measures had been passed, it could have been reversed 
by the next Congress. Only statehood is forever. 
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Finally, any partial measure enacted would still leave residents of the District of 
Columbia with second-class citizenship. We deserve the same rights as all other 
American citizens who pay federal taxes, respond to the nation's calls to war and fulfill 
all the other responsibilities of citizenship. 

The struggle for justice for residents of the nation’s capital has gone on since 
1801 . it is time to end taxation without representation. It is time for DC statehood. 

Thank you. 

Daniel Solomon 
Washington, DC 
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Testimony On Senate Bill 132 
September 15, 2014 

I strongly support the Senate's proposal to pass Bill S132. I have lived here and 
raised a family since 1957. But I clearly have no lawmaking influence, or any 
way to express my concerns. 

The population of the District is bereft of anyone who can represent its interests 
in Congress. We are a large and diverse group of individuals with very informed 
and concerned back grounds and interests. And still we have no voice. 

I get angry everytime some group or interest begs me to call or write my 
Congressman. There is no way to express my point of view. We have an active 
Council and City Government but their hands are often tied. There are severe 
limits in the way in which we can spend our locally collected budget. In the 
meantime the citizens feel that no one cares or is listening so they do not get 
involved as they might otherwise. It is grating to hear ourselves constantly 
referred to as a democracy when we know there are severe limits to its meaning. 

The Senate could go a long way to restoring its responsibility and leadership by 
passing this legislation. 


Louise G. White (PhD) 
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September 15, 2014 

The Honorable Thomas Carper 
Chairman 

U.S. Senate Committee on Homeland 
Security & Governmental Affairs 
Washington, D.C. 20510 


The Honorable Tom Cobum 
Ranking Member 

U.S. Senate Committee on Homeland 
Security & Governmental Affairs 
Washington, D.C. 20510 


Re: Equality for the District of Columbia: Discussing the Implications of S. 132, 
the New Columbia Admission Act of 2013 


Dear Chairman Carper and Ranking Member Cobum: 

As the Director of Bend the Arc Jewish Action, I write to you today to express our 
strong support for the New Columbia Admission Act of 2013 (S. 132) and appreciation 
for today’s hearing on this important topic. The largest national Jewish social justice 
organization focused exclusively on domestic policy, Bend the Arc cares deeply about 
ensuring the voting and equal rights of all our nation’s citizens. This crucial legislation 
will afford the more than 600,000 residents of the District the voting representation, 
autonomy and rights already bestowed upon the rest of our nation’s citizens. 

For the Jewish community, the struggle for voting rights and equality are deeply 
personal. As our ancestors fled pogroms and persecution, those who came here found a 
country where, even if they were not always welcome or fully protected, they 
nonetheless had an equal right to exist and be part of our political system at its most 
basic level. We are inspired not only by our ancestors but by our sages of old who 
taught, “a ruler is not to be appointed unless the community is first consulted,” 
(Babylonian Talmud, B’rachot 55a). In our nation, that means the full diversity of our 
citizenr>' must have the unhindered right to vote for the leaders who represent them and 
shape our nation’s future. 

Residents of the District of Columbia already fulfill the same obligations of citizenship 
as their fellow Americans who live in the 50 states — they pay taxes, serve on juries, 
fight and die in wars. Yet, D.C. residents are denied voting representation in Congress 
and their government, budget and laws are subject to congressional approval. In fact, 
Congress often overrules laws passed by the locally-elected government and overturns 
ballot initiatives passed by D.C. citizens simply because Congressional leaders disagree 
with these laws. This systemic denial of true local self-government is outdated, unjust 
and must be changed. 

Though opponents of equality for residents of the District often point to the small 
population, the state of Wyoming, for example, has fewer residents and yet has three 
voting representatives in Congress. Indeed, our entire system of representation is based 
on striking a balance of power between larger and smaller states, so that a state’s small 
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population cannot be a reason to wholly deny its citizens the representation they arc 
due, Fuither, though some opponents also argue that the land of nation’s capital 
belongs to the people, there are several states — including Nevada, Utah, Arkansas and 
California— in which at least 50 percent of the land is owned by the federal government 
and thus belongs to the people. Yet, the citizens of those states still maintain the right 
to vote and be represented in Congress. In fact, the United State, s is the only democratic 
nation in the world in which the citizens of its capital cannot vote in its national 
legislature. 

Thank you again for holding this important hearing. We urge Congress to grant the 
District of Columbia and its citizens the same rights alTorded to every other American 
through the passage of the New Columbia Admission Act of 2013 (S. 132). 



Dend the Arc Jewish Action 
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Statement of the Central Conference of American Rabbis 
Submitted to the Senate Committee on Homeland Security & Governmental Affairs 
Monday, September 15, 2014 


On behalf of the Central Conference of American Rabbis, which includes more than 2000 Reform rabbis, 
we submit this statement in strong support of the New Columbia Admission Act of 2013. 

We have long expressed our concern about the lack of full Congressional representation for District of 
Columbia residents. As we said In our 1993 resolution supporting DC statehood, “the current status of 
the government of the District of Columbia leaves its residents second-class citizens with limited rights 
but all the obligations imposed on citizens of the 50 States.” While Americans living in the District pay 
federal taxes and serve on juries as well as In the Armed Services, they remain without full voting 
representation in Congress. 

The New Columbia Admission Act of 2013 would create the state of "New Columbia,” including the 
District of Columbia’s eight wards but excluding federal monuments, the White House, the Capitol, the 
Supreme Court, and other federal landmarks. The bill would give the District’s nearly 650,000 citizens 
voting representation in both chambers of Congress. 

For centuries through to modern times, Jews throughout the world have experienced second-class 
citizenship and its destructive consequences. Our tradition teaches us that all are created equal, and our 
experience teaches us that all must be treated equally. As a Movement we consistently support 
achievement of equality for all. We are inspired by the lesson found in the Book of Numbers, where God 
instructs Moses to gather 70 elders of Israel to serve as representatives of the people (11:16-25). Today, 
as in biblical times, government officials must be accountable to the citizens they represent. Ensuring DC 
residents have fully empowered members of Congress is key to allowing their voices to be heard in the 
formation of our nation’s laws. 

As we approach midterm elections, we encourage Congress to act to ensure that the voices of DC voters 
will be fully heard in the next midterm election and year-round in the hails of Congress. We encourage 
you to support the New Columbia Admission Act of 2013. 


CFNTRAL CONFERENCE OF AMERiCAN RABBIS 

I Nirvv V'ti'K. Vofis. 'OOV/ i Soi •: | 
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Testimony of Gregory Allan Cendana 

Executive Director of the Asian Pacific American Labor Alliance, AFL-CIO and Co- 
Chair of the DC Asian American and Pacific Islander Democratic Caucus 

Equality and Justice for the District of Columbia 
S. 132, the New Columbia Admission Act 

As a current resident of the District of Columbia, I fully support the New 
Columbia Admission Act because it is no longer an option, but a necessity. The act 
will allow residents, such as myself, to have a full voting voice on national 
legislature, and for the District to become fully autonomous as a self-governing 
state. 


There are roughly over 650,000 residents living in the District of Columbia, 
who pay federal and local taxes, yet the decision to create budgets and laws lie 
not with the local government, but with Congress. By federal mandate, budgeting 
process and every legislation passed and signed by the District's mayor must be 
sent to Congress for review and approval. This can take up to 4 months after the 
fiscal year started to be finalized and implemented due to the irregularity of the 
congressional calendar. Needless to say, the mandated procedure create 
tremendous delays in our local operations and affect the District's elected 
leadership, government workers and agencies, residents, and local businesses in 
unnecessary ways. This is without counting the fact that Congress can, at a 
moment's notice, overturn any local enacted law, and historically have not 
approved a budget on time for the District in more than 16 years. What makes all 
of this even worse is the fact that residents of the District are the only citizens in 
the nation who are governed by those whom we did not elect. We serve in the 
military, serve on juries, yet we are taxed without representation in either house 
of Congress. We are citizens without full citizenship rights. We have been treated 
as collateral damage of national politics, constantly placed to the side as 
secondary priority. 

By granting the District its statehood, the local government can carry out its 
daily operations in spite of federal shutdown and without constantly wasting 
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money on emergency shutdown preparations. Whether the federal government 
shuts down or not should not have direct implications on whether the trash will 
be picked up, or if children should go to school the next day. Such are local issues 
which Congress need not and should not spend time debating. The livelihood of 
the District's residents should not be placed as second consideration by Congress, 
but as the first priority within the jurisdiction of the local government. The best 
way to achieve the latter is by designating the District of Columbia as the 51^' 
state of America. It is the most logical and efficient path forward. 

Ironically, the District already have a developed apparatus and a body of 
laws that are granted state-level status by courts as well as the federal 
government for many purposes. Yet, the threat of federal shutdown is always 
present and deeply felt by residents of the District. Federal shuts down can 
potentially paralyze the core functions of the local government, including but not 
limited to the required investment to emergency federal shuts down planning 
preparations. The District's status as a federal agency rather than a municipality 
or a state government means threats of shutdown can lead to millions of dollars 
wasted in unnecessary planning costs. In 2011 alone, over $1 million dollars were 
spent on emergency planning for federal shutdowns. Gaining statehood will allow 
the District to function in full autonomy and operate in a more efficient manner. 

Some would argue that the New Columbia Admission Act cannot grant the 
District of Columbia statehood because Congress does not have the authority to 
perform such action - well, they are wrong. Under Article IV, Section 3, Clause I of 
the Constitution, Congress has full authority to determine statehood to a 
designated territory. This means passing the Act will require no constitutional 
amendment. The Act will preserve a core federal district with all the principal 
monuments and important federal buildings to act as the seat of national 
government, maintaining the constitutional requirement for a federal enclave 
within our capital city. The Act will also give the District's residents our long over- 
due full voting representation in both the House and Senate and allow local law to 
take affect without waiting on congressional approval. We, as residents and 
citizens of the District of Columbia who pay taxes to our government, should have 
a voice in our government decision making and be given the same full benefits as 
the rest of the American citizens. 
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Post-Hearing Questions for the Record 
Submitted to Hon. Eleanor Holmes Norton 
From Senator Tom A. Coburn, M.D. 

“Equality for the District of Columbia; Discussing the Implications of S. 132, The New 
Columbia Admission Act of 2013” 

September 15, 2014 


1 . During the hearing, 1 stated that the District gets approximately $674 million a year in 
special funding. Prior to the National Capital Revitalization and Self-Government 
Improvement Act of 1997 (the “Revitalization Act”), the District received a yearly 
payment from the federal government of approximately $660 million per year.’ In 1997, 
in the throes of the District’s approaching insolvency. Congress stepped in and negotiated 
a new form of financial management to ensure the District paid its bills. Rather than a 
one-time payment to the District, Congress assumed responsibility for certain state-like 
services like the District’s court system, its unfunded pension liability for vested teachers, 
police, firefighters, and judges, and other special local initiatives.^ This was based on the 
understanding that since the District is not a state, it needed help providing some state- 
like services. One of those services is Medicaid. Accordingly, Congress agreed to 
increase its share of the District’s Medicaid payments from 50 to 70 percent.^ These 
changes were estimated to provide net financial benefits to the District of approximately 
$203 million a year over the lump-sum payment the District received prior to 1997.'' 

As a result of those changes, the District now receives over SI billion in special federal 
payments each year, simply because of its location as the Nation’s Capital and exclusive 
of other federal grants. Approximately $674 million each year is appropriated for District 
services, courts, and special local programs.’ Among these appropriations is $29 million 
that American taxpayers gave to the District -in FY2013 to provide tuition subsidies for 
District residents who attend college outside the District, and $60 million for local school 
improvement, as well as payment for the District’s local courts,*’ This is appropriated by 
Congress in addition to grants and other programs that other cities and states have an 
opportunity to obtain. The District also receives approximately $400 million more each 
year from Congress for its extra 20 percent share of D.C.’s Medicaid costs. ^ 

In 2009, Dr. Alice Rivlin recognized this special treatment and asked whether the District 
would be “forced to give up the advantages it gained in the Revitalization Act of 1997” 


’ District of Columbia Fiscal Structural Balance Issues, Government Accountability Office at 3 (Sept. 2002), 
available at http:/,fwww.gao.gov/assets/240/235510.pdf. 

’ Id. at 3. 

^ Id. 

'' Id. at 3-4. 

Ex. i, Eugene Boyd, FV20I4 Appropriations: District of Columbia, Congressional Research Service, at 7 (Oct. 15, 
2013). 

^ Id. at 7; .tee o/so S. 1 37 1 ; H.R. 2786. 

^ Federal and State Share of Medicaid Spending, available at http:/Aff.org/medicaid,tstate-indicator/federaistate- 
share-of-spending/. 
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including taking back responsibility for funding the courts and its higher Medicaid share, 
and questioned whether the “net effect” of giving up this funding in exchange for 
becoming a state would be positive.* 

a. If the District is not asking for special treatment to become a state, shouldn’t it 
have to give up this special funding? 

b. How will the District compensate for this loss of funding? 

Response: The Home Rule Act of 1973 imposes several limitations on the District of Columbia’s 
revenue capacity that do not apply to states. In contrast, under the New Columbia Admission 
Act, the State of New Columbia would enter the union on an equal footing with all other states, 
and therefore would have no unique lirnitations on its revenue capacity. As the testimony of 
Alice Rivlin and other hearing witnesses demonstrated, the State of New Columbia would have a 
large enough population and economy to .support itself 

2. Short of full budgetary and legislative autonomy, what steps can Congress take now to 
help the District’s financial stability and day-to-day operations? 

Response: Congress has effectively abandoned much of its legislative and budget oversight of 
the District of Columbia, yet D.C. and Congress still incur substantial costs complying with the 
bureaucratic and pro forma motions of a phantom oversight process. Since the Home Rule Act 
of 1973, only three resolutions of disapproval overturning a D.C. law have been enacted during 
the congressional review period, two of which concerned arguably federal interests, and no 
disapproval resolution has been enacted since 1991. Nevertheless, the D.C. Council must spend 
considerable time and money, including 5,000 employee-hours and 160,000 sheets of paper per 
Council period, complying with a process that Congress no longer observes. 

Moreover, after Congress passed the District of Columbia Financial Responsibility and 
Management Assistance Act of 1995 (P.L. 104-8), which established the independent Chief 
Financial Officer, the only such official in the country. Congress abandoned most of its oversight 
of the District’s budget. Congress no longer passes a stand-alone D.C. Appropriations bill. 
Instead, the D.C. Appropriations bill is part of the Financial Services and General Government 
Appropriations bill, and Congress approves the spending levels and activities set forth in the 
District’s local budget, not the individual line items of the budget itself The Appropriations 
committees no longer even hold hearings on the local portion of D.C, ’s budget, and only rarely 
on the Revitalization Act funding. Even if Congress granted the District budget and legislative 
autonomy, Congress would retain its constitutional authority to overturn or pass any law for the 
District at any time. 

Beyond some changes that mirror actual practices. Congress is already close to 
significantly improving the District’s financial stability and day-to-day operations by adopting 
annual versions of the provision in the Senate’s fiscal year 2015 D.C. Appropriations bill that 


* Testimony of Alice M. Rivlin, “If the District of Columbia becomes a State: Fiscal Implications,” at 5 (July 13, 
2009), available at 

http:/y\vww.brookings.edu/~/media/research/fi!es4estimony/2009/7/13%20dc%20statehood%20rivlin,'0713_dc_state 

hood_riviin.pdf. 
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would permanently exempt the D.C. government from federal government shutdowns. The 
Senate, House and Administration all agree that D.C. should not shut down during federal 
shutdowns, and the three leading bond rating agencies also endorse exempting D.C. from 
shutdowns. 

Since the federal shutdown last year, the House has voted four times to exempt D.C. from 
shutdowns. First, during the federal shutdown, the House passed a stand-alone bill that would 
have exempted D.C. from a shutdown through December 15, 2013, but the Senate refused to go 
along with any piecemeal spending bills to reopen the government. During floor debate on the 
bill, Representative Ander Crenshaw', the chairman of the appropriations subcommittee w'ith 
jurisdiction over D.C., said, “The District’s locally raised funds should not be withheld from 
them during this current Federal shutdown. This disagreement that the Republicans and the 
Democrats are having over Federal spending shouldn’t stop the District from using its ow'n 
locally raised funds like any other city in America.” Second, the short-term continuing 
resolution (CR) that reopened the federal government last year exempted D.C. from shutdow'ns 
for the rest of fiscal year 2014. Third, the enacted fiscal year 2014 D.C. Appropriations bill 
exempted D.C., for the first time ever, from a shutdown for an entire fiscal year (2015). Fourth, 
the House-passed fiscal year 2015 D.C. Appropriations bill exempts D.C. from shutdowns in 
fiscal year 2016. 

The threat of a shutdown forces the District to invest time and money preparing 
contingency shutdown plans. If the District shuts down, it could default under certain financing 
agreements and leases. Moreover, the 650,000 D.C. residents do not suffer alone when vital city 
services cease during a District shutdown. Federal officials, including the President, federal 
buildings, foreign embassies and dignitaries, businesses and tourists rely daily on the city's 
.services, as well. 

Further, successive CRs greatly hinder the operations of the District, Not only do 
successive CRs make it difficult for the city to plan its activities for the year, successive CRs 
greatly increase the city's costs of doing business. The city's partners, from Wall Street to small 
vendors, can charge a risk premium due to the uncertainty created by successive CRs. 

The permanent shutdown-exemption authority in the Senate’s fiscal year 2015 D.C. 
Appropriations bill would extend the one-year shutdown-exemption authority (fiscal year 2015) 
enacted in the fiscal year 2014 D.C. Appropriations bill. In September, in upgrading or 
maintaining the District’s bond ratings, the three leading rating agencies favorably cited the 
provision exempting D.C. from a shutdown in fiscal year 2015. In upgrading their ratings on the 
District’s outstanding general obligation bonds. Standard & Poor’s Rating Services and Fitch 
Ratings both cited the provision, and Moody’s Investors Service cited the provision in 
maintaining D.C.’s rating. The causal effect on the city’s bond ratings and financing expenses 
are clear. 

The responses above are all steps that could be taken to improve the District’s financial 
stability and day-to-day operations. 
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Post-Hearing Questions for the Record 
Submitted to Hon. Vincent C. Gray 
From Senator Tom A. Coburn, M.D. 

“Equality for the District of Columbia: Discussing the Implications of S. 132, The New 
Columbia Admission Act of 2013” 

September 15, 2014 


1 . During the hearing, I stated that the District gets approximately $674 million a year in 
special funding. In response, you said the following: “I think he used the number $674 
million, which I would like to see the details of. Every' state gets Medicaid. We do 
receive some special funds. But when you total up those funds, they don’t come 
anywhere near to $674 million. We’re not asking for special treatment. When you look at 
the federal funds that are contained there, you’re not going to find that being largely a 
picture that is very different than any other of the 50 states.” 

Prior to the National Capital Revitalization and Self-Government Improvement Act of 
1997 (the “Revitalization Act”), the District received a yearly payment from the federal 
government of approximately $660 million per year.' In 1997, in the throes of the 
District’s approaching insolvency, Congress stepped in and negotiated a new form of 
financial management to ensure the District paid its bills. Rather than a one-time 
payment to the District, Congress assumed responsibility for certain state-like services 
like the District’s court system, its unfunded pension liability for vested teachers, police, 
firefighters, and judges, and other special local initiatives.^ This was based on the 
understanding that since the District is not a state, it needed help providing some state- 
like services, One of those services is Medicaid. Accordingly, Congress agreed to 
increase its share of the District’s Medicaid payments from 50 to 70 percent.^ These 
changes were estimated to provide net financial benefits to the District of approximately 
$203 million a year over the lump-sum payment the District received prior to 1997.“' 

As a result of those changes, the District now receives over $1 billion in special federal 
payments each year, simply because of its location as the Nation’s Capital and exclusive 
of other federal grants. Approximately $674 million each year is appropriated for District 
services, courts, and special local programs.^ Among these appropriations is $29 million 
that American taxpayers gave to the District in FY2013 to provide tuition subsidies for 
District residents who attend college outside the District, and $60 million for local school 
improvement, as well as payment for the District’s local courts.'’ This is appropriated by 
Congress in addition to grants and other programs that other cities and states have an 


' District of Columbia Fiscal Structural Balance Issues, Government Accountability Office at 3 (Sept. 2002), 
available at http;/.''www.gao.gov/assets/240/235510.pdf. 

^ Id. at 3. 

’ Id. 

’ Id. at 3-4. 

’ Ex. !, Eugene Boyd, FY2014 Appropriations: District of Columbia. Congressional Research Service, at 7 (Oct. 15, 
2013). 

Id. at 7; see also 5.1371; H.R. 2786. 
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opportunity to obtain. The District cilso receives approximately $400 million more eaeh 
year from Congress for its extra 20 percent share of D.C.’s Medicaid costs. ^ 

In 2009, Dr. Alice Rivlin recognized this special treatment and asked whether the District 
would be “forced to give up the advantages it gained in the Revitalization Act of 1997” 
including taking back responsibility for funding the courts and its higher Medicaid share, 
and questioned whether the “net effect” of giving up this funding in exchange for 
becoming a state would be positive.* 

a. The special funding described above (not including federal grants) is 

approximately 1/12 of the District's budget. Were you not aware of this special 
funding at the time of the hearing? 

Unfortunately, your reading of the federal payments to the District of Columbia is 
inaccurate. For instance, Medicaid payments are set for all states by a statutory formula 
that is based on the ratio of the State’s per capita income to the per capita income of the 
entire United States. As you noted, the District lias a stagnant payment rate of 70 percent 
that was set by statute in 1997. Currently, six other states have rates near (within 2 
percentage points) the District’s, including Mississippi and Arkansas.' Education 
payments for DCTAG and the SOAR program that you noted above are the result of 
Congressional inaction for decades which resulted in a failing school system at primary, 
secondary and post-secondary levels. The District has spent billions restoring and 
righting these wrongs and Congress has seen fit to add funding to specific parts of that 
effort including ensuring that District students have access to college and funding for 
both the public school and public charter school arenas. To say that the District should 
be penalized for accepting federal funding for programs, like private school vouchers, 
that were imposed by federal law, is ironic. 

The District does receive payments from the federal government that are unlike those 
received by other states. It receives funding to reimburse costs incurred from helping to 
protect citizens and government officers (emergency planning and security); it receives 
funds stemming from the Scholarships for Opportunity and Results Act (SOAR) that 
imposed a voucher program for private schools on the District Government while 
offering very welcome funding for public schools and it receives funds for scholarships 
for students to help equalize the cost between out-of-state and in-state tuitions at public 
universities across the country in compensation for the lack of a public university system. 
For a number of years, the District has also requested and received funds to assist in 
battling the epidemic of FIIV/AIDS in the nation’s capital. 

The federal government controls the court system in the District. The President appoints 
its judges, with the consent of the Senate, just like any other federal court. The attorney 
responsible for prosecution of federal and local series crimes is appointed by the 
President and confirmed by the Senate. If the District were to become a state, there 


^ Federal and State Share of .Medicaid Spending, available ar http://kff.org/medicaid/stale-indicator/federaistate- 
share-of-spending/. 

" Te.stimony of Alice M, Rivlin. “if the District of Columbia becomes a State: Fi,scal Implications,” at 5 (July 13, 
2009), available at 

http://www.brookings.edU/~/media/research/flles/testlmony/2009/7/13%20dc%20.statehood%20rivlm/07i3_dc state 
hood riviin.pdf. 
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would certainly need to be discussions on how to divide those responsibilities that fit best 
with the federal court system versus a state. It is quite possible that the judiciary 
relationship between the federal government and the new state would be unlike that of 
any other state. I fail to see, however, why this should slow the process to statehood. 

b. If the District is not asking for special treatment to become a state, shouldn’t it 
have to give up this special funding? 

The District receives no funding that I would term as special or unique to the District. 
Every request we make can be linked directly to the federal presence in the District or to 
similar requests made by other states. 

c. How will the District compensate for this loss of funding? 

The District has operated within its budgetary limits for almost twenty years. I have no 
doubt that when it becomes a state, the elected officials of the new state will continue that 
track record of balanced budgets that answer the needs of the residents and visitors to 
Washington, D.C. 

2. When considering the federal special payments and other grant money the District is 
eligible to receive, the District received $16,523 per capita in FY 2010, more than any 
state in the country. * That was more than eight times the national average, and over 
$10,000 more per person than the highest .state.’” 

a. How can you say the federal money the District receives is not that different than 
other states when the District receives more than twice the federal money per 
capita than any state in the country and more than eight times the national 
average? 

The information you are using to justify this point is half a decade out of date. 
Nevertheless, I am glad to have the opportunity to review this information. The report 
defines “Federal government aid to state and local governments” as including the 
following: Direct cash grants to state or local government units. Payments for grants-in- 
kind, such as purchases of commodities distributed to state or local government 
institutions (e.g., school lunch and breakfast programs), Payments to nongovernment 
entities when such payments result in cash or in-kind services passed on to state or local 
govemrnent.s. Payments to regional commissions and organizations that are redistributed 
to the state or local level, Federal government payments to stale and local governments 
for research and development that is an integral part of the provision of public services, 
and Federal revenues shared with state and local governments. In each of these cases, the 
District received funding based on the federal law or regulation governing payments. 

The District did not received additional funding that it was not entitled to according to 
law. 

According to the report you cited, the District received, in real dollars, less than 21 other 
states. In over twenty of the programs selected in the report, more than any other state. 


Federal Aid to States for Fiscal Year 2010 (Sept. 201 1), available at littp://www. census, gov/prod/201 Ipubs/fas- 
lO.pdf. 

Federal Aid to States for Fiscal Year 2010 (Sept. 201 1), available at http;//www.census. gov/prod/201 1 pubs/fas- 
10. pdf 
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the District received zero dollars. In many cases, there are good reasons for this, like 
funding from the Department of Interior for “Abandoned Mine Reclamation” where there 
was no need for that program in the District. 

Finally, it appears that the funds noted for the District include funding for independent 
agencies like the federal court system, Washington Metropolitan Area Transit Authority 
and Water and Sewer Services. As the District does not have direct control over these 
entities, their inclusion has skewed the findings of this report. 

3 . Short of full budgetary and legislative autonomy, what steps can Congress take now' to 
help the District’s financial stability and day-to-day operations? 

Congress can begin the statehood process. This would show the markets that the District 
was on the path to financial independence, giving additional weight to its balanced 
budgets and reserve funds. Further, Congress can remove legislative and policy burdens 
to the implementation of local policy, including commissions that unfairly slow' and limit 
economic development. The District agrees that the federal government must have input 
on development in and adjacent to the federal presence, but outside the L’ Enfant city, that 
involvement can be overly burdensome. 


' http:.''/aspe,hhs,gov,/health/reporls/2014/FMAP2015/fmapl5,pdf 
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COUNCIL OF THE DISTRICT OF COLUMBIA 
1350 PENNSYLVANIA AVENUE, N.W. 
WASHINGTON, D.C. 20004 


Office:(202) 724-8032 
Fax: (202) 724-8085 

Post-Hearing Responses for the Record 
Chairman Philip H. Mendelson 
From Senator Tom A. Coburn, M.D. 

“Equality for the District of Columbia: Discussing the Implications of S. 132, The New 
Columbia Admission Act of 2013” 

September 15, 2014 



1. During the hearing, I stated that the District gets approximately $674 million a year in 
special funding. In response, you said the following: “We raise something like $6 billion 
annually from local taxes and fees just like any other jurisdiction does. There is a 
substantial portion of our budget that is local dollars. Almost every dollar is through a 
federal subsidy program that all the states get, probably the biggest being Medicaid and 
that’s substantial but every state gets it. "After suggesting the District’s federal help was 
discontinued in the late 1990’ s you stated, “We're not looking for special treatment." 

Indeed, prior to the National Capital Revitalization and Self-Covermnent Improvement 
Act of 1997 (the “Revitalization Act’’), the District received a yearly payment from the 
federal government of approximately $660 million per year.' In 1997, in the throes of the 
District’s approaching insolvency, Congress stepped in and negotiated a new form of 
financial management to ensure the District paid its bills. Rather than a one-time 
payment to the District, Congress assumed responsibility for certain state-like services 
like the District’s court system, its unfunded pension liability for vested teachers, police, 
firefighters, and judges, and other special local initiatives.^ This was based on the 
understanding that .since the District is not a state, it needed help providing some .state- 
like services. One of those services is Medicaid. Accordingly, Congress agreed to 
increase its share of the District ’s Medicaid payments from 50 to 70 percent."' These, 
changes were estimated to provide net financial benefits to the District of approximately 
$203 million a year over the lump-sum payment the District received prior to 1997.* 

As a result of those changes, the District now receives over $1 billion in special federal 
payments each year, simply because of its location as the Nation’s Capital and exclusive 
of other federal grants. Approximately $674 million each year is appropriated for 
District services, courts, and special local programs.^ Among these appropriations is 


’ Disuict of Colwnbia FAcal Structural Balance l.s.sues. Government Accountability OITicc at 3 (Sept. 2002), 
avaiiahtc at liItp://vv\vw.gao.gov/as.scts/2 40/235510, pdf. 

’ Id. at 3. 

■’ Id. 

’M. at 3-4. 

Ex. 1, Eugene Boyd, FYdOld Approprimtons: District of Colwnbia, Congressional Research Service, at 7 (Oct. 15, 
2013). 
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$29 million thal American taxpayers gave to the District in FY2013 to provide tuition 
subsidies for District residents who attend college outside the District, and $60 million 
for local school improvement, as well as payment for the District’s local courts.'^ This is 
appropriated by Congress in addition to grants and other programs that other cities and 
states have an opportunity to obtain. The District also receives approximately $400 
million more each year from Congress for its extra 20 percent share ofD.C. ’s Medicaid 
costs. ’ 

In 2009, Dr. Alice Rivlin recognized this special treatment and asked whether the District 
would be “forced to give up the advantages it gained in the Revitalization Act of 1997” 
including taking hack responsibility for finding the courts and its higher Medicaid share, 
and questioned whether the “net effect” of giving up this funding in exchange for 
becoming a slate would he positive.^ 

a. The special funding described above (not including federal grants) is 

approximately 1112 of the District’s budget. Were you not aware of this special 
funding at the time of the hearing? 


Yes, I was aware that the District receives additional funds from the 
federal government that are not made available to other stales. And, as I noted in 
my testimony, other states receive special funding that the District does not 
receive. 


You could argue, then, that granting statehood to the District would be a 
savings to the federal government of over $674 million per year. Of course the 
argument really should be about democracy, not finances. 


b. If the District is not asking for special treatment to become a state, shouldn ’t it 
have to give up this special funding? 


I have several answers to this. First, as stated at the hearing, the District is 
not asking for special treatment to become a state. I expect that with statehood 


’’ Id. .'it 7; .fee also S. t371; H.R. 2786. 

^ Federal and State Share of Medicaid Spending, available at hUp;//kfhorg/'medicaid/.slate-indicator/fedcral.state- 
sharc-of-spending/. 

^ Testimony of Alice M. Rivlin, “If the District of Columbia becomes a Stale: Fiscal Implications,” at 5 (July 13, 
2009), available at 

hltp://wrvvv.brookings.cdu/~/media/rescarch/fiIes/teslimony/2009/7/13%20dc%20statehood%20rivlin/0713_dc_state 

hood_rivlin.pdf. 
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comes ihe cost of paying for our local courts, felony prosecutions, a prison 
system, etc. - costs that are currently borne by the federal government and that 
exceed your calculation of $674 million. 

Second, it is not “special funding;” the federal government makes special 
payments to most, if not all of the states. As 1 pointed out in my written 
testimony, you will see that many states get funding not made available to other 
states for a variety of reasons, including as a result of their relalionship with the 
federal government. 

One example is in the federal mineral royalties programs, 'fhe .state of 
Wyoming gets $900 million in royalties from the federal government because the 
federal government owns land in the state on which minerals are extracted. As 
another example, many states get formula dollars based on the acreage of national 
forests within the state. This is not special treatment or funding - it is a result of 
the federal government’s sometimes unique relations with individual states. More 
broadly, some states are donor states and some are “donee” meaning they gel 
more money from the federal government than they contribute. This is most often 
as a result of federtil highway dollar di.sparities. 

As to our unique FMAP payment, we are one jurisdiction among 38 other 
states that receives more than the standard cost-share of 50/50 and one of two 
which receives an FMAP share based on a mandated level rather than the standard 
formula, the other is Louisiana. The FM.AP rate ranges from 50% to 78% 
amongst the 50 states and the District. In states that receive only the 50% federal 
match, localities may pay up to 30% of Medicaid expenditures for the entire 
state’s 50% share. Seeing as we would be a single city within a slate, we would 
not have that ability. The need for our unique FMAP rate is that the District is 
uniquely all urban. 
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Third, there is another dimension to the “special treatment” you lament: 
not only do we receive something like $674 million in “special funding” annually, 
but we lose well over $1 billion annually due to the prohibition on taxing income 
at its source, the so-called “commuter tax.” I would think it reasonable that there 
would be a demand to continue this prohibition, and it would be reasonable, in 
return, to maintain a federal payment to offset this Congrcssionally mandated loss 
in revenue. 


c. How will the District compensate for this loss ofjundint^? 

Obviously, the District cannot absorb the list instantly. It makes the most 
sense to phase it in over several years. 1 would expect this to be part of the 
discu.ssion about the path to statehood that ought to be happening now with 
Congressional leaders on both .sides of the aisle. 

The most obvious source of funding which could be made available 
through statehood would be the removal of the current prohibition on the District 
taxing income at its source. Known as the “commuter tax” it actually deprives the 
District of income from its own residents. Take baseball players (because lhi.s is 
World Series season) as an example. Every baseball player pays income tax, on 
an apportioned basis, to each of the cities in which he played. Excep t the District 
because of the prohibition. But there’s more: if that player is a resident of the 
District, noi only does he pay lax to each of Die cities in which he played, but he 
then takes a credit against the tax he would otherwise pay to the District. This 
restriction loses us money from our own residents. 

However - and this is critical - 1 do understand the sensitivity of this issue 
for our regional partners and understand the concerns that they have. One 
solution would be to retain the prohibition, and the substantial loss of income, and 
retain a federal payment as an offset. 
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I must note, though, that the District is in better fiscal health than many of 
the states. Regardless, the rights of U.S. citizenship should not be secondary to 
funding concerns. 


2. Wre/i considering the federal special payments and other grant money the District is 
eligible to receive, the District received $16,523 per capita in FY 2010, more than any 
state in the country. ® That was more than eight times the national average, and over 
$10,000 more per person than the highest state.^^ 

a. How can you say the District is asking for special treatment when the District 
receives more than twice the federal money per capita than any slate in the 
country and more than eight times the national average ? 


Again, we are not asking for special payments or special treatment. Nor 
do 1 agree with the premise of the question that the “American taxpayers gave the 
District” “special funding.” 


Figures cited in this question, are based on a report that inaccurately attributes to 
the Di.strict millions of dollars. We know that we get roughly $3.77 billion per year 
between the expenses of our justice system, our Medicaid payment, and other federal 
grants. Flowever, the Federal Aid to States report which you have attributes over $9 
billion to the District. 


It seems that many costs included in the report are associated with the office 
address where nationwide programs are administered, many of which are in the District 
becau.se that is the addre.ss of many federal agencies. That money does not go to the 
District government. Specifically, the report cites: 

■ That the Di.strict of Columbia is “receiving” $2,386 billion from the Federal 
Railroad Administration. I can assure you that we are not handing out $3,693 to 


’ Federal Aid lo States for Fi.scal Year 2010 (Sept. 2011), available at hltp:/Avww.ccn.sus.gov/prDd/201 Ipubs/fas- 
lO.pdl 

Federal Aid to Stales for Fiseal Year 2010 (Sept. 2011), available at littp;//www.ecnsus.gov/prod/2011pubs/fas- 
lO.pdf. 
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every resident to ride Amtrak every year and there is not federal rail money 
flowing through our Department of Transportation, It makes more sense that 
these costs are attributed because Amtrak and the Northeast Corridor are based in 
the District. 

■ That the District is “receiving” $702 million out of $1 billion in payments labeled 
‘ HUD Housing Programs - “Other.” It can be inferred that they fund national 
programs that are run out of HUD offices here in the District, The next two 
highest recipients of these “Other” funds are Georgia and Maryland at just over 
$110 million each, with almost nothing going to any other state. This seems 
purely administrative. 

Using the $3,774 billion in federal payments, and not counting these other 
miscellaneous dollars, assuming a population of 646,000 residents, our total is actually 
closer to $5,800 per capita, not over $16,000. 

Please do not overlook the fact that residents of the District of Columbia are 
American taxpayers themselves - to the tune of some $20 billion per year, 

3. Short of full budgetary and legislative autonomy, what steps can Congress take now to 
help the District’s financial stability and day-to-day operations? 

It appears that the intent of your question is that short of passing the two bills 
before your Committee, what can be done to help the District right now. 

While statehood is the ultimate goal and the only way to restore our full rights of 
American citizenship, the budgetary and legislative autonomy measures before your 
committee could immediately help the District’s continued financial stability and further 
improve day-to-day operations. 


6 



571 


Rather than passively reviewing all of our legislation and our budgets, if in fact 
Congress ever felt the need to override a law or budget, it could do so currently under its 
plenary authority over the District. Understanding that, historically, Congress has had 
very little interest in dealing with review of our individuals, there seems to be little reason 
not to afford the additional flexibility contained in those two bills. 

Short of budget and legislative autonomy, of course Congress could go back to 
giving us a federal payment to offset the effect of federal control over our affairs, which 
is not something that we are asking for. Please understand, though, that the current 
requirement for Congress to appropriate our budget is specifically cited by Wall Street 
rating agencies as a factor holding down our bond ratings. This, in turn, increases the 
cost of our bonds. 

Congress acted 40 years ago to delegate a significant - but not total - amount of 
Home Rule to the District Government. Unfortunately, while Congreiss held back some 
authority (e.g., appropriating) it also lost interest. Repeatedly, District officials must 
come to Congress for help: don’t shut us down, please pass our appropriation on time, let 
us align our fiscal year to that of other jurisdictions, let us raise the salary of our CFO, 
etc. But it is very difficult to get an answer. Give us budget autonomy, legislative 
autonomy, and D.C. Statehood. 



Phil Mendelson, Chairman 
Council of the District of Columbia 
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Bancroft 


November 3, 2014 


The Honorable Thomas R. Carper 
Chair 

Committee on Homeland Security 
and Governmental Affairs 
United States Senate 
Washington, DC 20510-6250 

Via Electronic Mail: laura kilbride@hsgac.senate.gov 

RE; Responses to Post-Hearing Questions for the Record 

Dear Chairman Carper: 

Enclosed are my responses to the questions for the record from the Honorable Tom Coburn, 
Ranking Member, in reference to my testimony before the Committee at the hearing titled 
“Equality for the District of Columbia: Discussing the Implications of S, 132, the New Columbia 
Admission Act of 2013” on September 15, 2014. 

Please contact me at (202) 234-0090 with any further questions. 


Sincerely, 



Viet D. Dinh 


1919 M Street, N.W. • Suite470 • Washington D.C. 20036 
Telephone 202.234,0090 • www.banCToftplic.coTn • Facsimile 202.234.2806 
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Post-Hearing Questions for the Reeord 
Submitted to Senator Tom A. Coburn, M.D. 

From Viet D. Dinh 

“Equality for the District of Columbia: Discussing the Implications of S. 132, The New 
Columbia Admission Act of 2013” 

September IS, 2014 

1. Some legal scholars have argued that the 23rd Amendment would he voided hy S. 132 if New 
Columbia becomes a state and residents of the new federal enclave are permitted to vote in 
the state of their last residence. 

a. In the event the state of New Columbia was admitted to the Union, do you believe the 
23rd Amendment, if not repealed, would be read to give three electoral votes to the 
few residents within the new federal enclave? 

The 23“' Amendment, by its own terms, provides three electoral votes to the federal 
enclave, however many residents there may be. As 1 stated in my testimony, I think it would be 
unwise as a matter of policy not to repeal the 23"* Amendment with the admission of New 
Columbia, but that amendment is not abrogated just because the federal district is smaller. There 
is no provision in the 23^'* Amendment related to the District’s population, so it is not violated 
when Congress alters the size of the District. It would indeed be sound policy to repeal the 23'“* 
Amendment concurrent with admission of New Columbia, but it is not a constitutional 
prerequisite. 

b. Do you believe Congress has the authority to force residents of the new federal 
enclave to vote in another state? 

“Congress possesses full and unlimited jurisdiction” over the District. Neild v. District of 
Columbia, 110 F.2d 246, 250 (D.C. Cir. 1940). The District Clause’s delegation of exclusive 
power "in all Cases whatsoever’’ over the District “is sweeping and inclusive in character, ... In 
fact, when it legislates for the District, Congress acts as a legislature of national character, 
exercising complete legislative control as contrasted with the limited power of a state legislature, 
on the one hand, and as contrasted with the limited sovereignty which Congress exercises within 
the boundaries of the states, on the other.” Id. at 249, 25 1 . 

In exercising its "extraordinary and plenary power” over the Di.strict, United States v. 
Cohen, 733 F.2d 128, 140 (D.C. Cir. 1984), Congress has in the past permitted residents of the 
District to vole in other states. Indeed, from 1790, when Congress accepted land that Maryland 
and Virginia ceded to the federal government to create the national capital, until 1800, when the 
seat of government was moved there, residents of those ceded lands voted in Maryland and 
Virginia respectively, including in the presidential election of 1 800. See William Tindall, Origin 
and Government of the District of Columbia 17 (1908). Congress’ original act accepting the 
cession of land from Maryland and Virginia provided that “the operation of the laws of the state 
within such district shall not be affected by this acceptance, until the time fixed for the removal of 
the government thereto, and until congress shall otherwise by law provide,” Act of July 16, 1790, 


1 



574 


ch. 28. 1 Stat. 130 at § 1. Congress ceased to permit residents from voting for purposes of federal 
elections in other states when it assumed authority for the District with the Act of Feb. 27, 1801, 
ch. 15 , § 1,2 Stat. 103. It is from Congressional action, then, that this activity was permitted in 
the first place. Congress could then revise or repeal provisions of the 1801 Act to permit residents 
of the federal enclave to vote in other states for purposes of federal elections. Although it permitted 
this activity from 1 790 to 1800, there is no evidence that Congress compelled or coerced residents 
into voting in Maryland or Virginia, respectively. 

Congress may not, however, act in a manner in contravention of the 23''* Amendment. So 
long as the 23'^'* Amendment remains, it grants the residents of the federal enclave three electoral 
votes in the Electoral College. 

2. As Peter Raven-Hansen put it. there is little debate regarding the intended function of the 
District to act as "[a]n autonomous federal enclave ... to assure Congress of authority of its 
immediate surroundings, to forever secure the independence of the federal government, 
avoiding the overweeing influence of any one state, as well as to avoid interstate and 
sectional rivalries. ’’ Assume for purposes of this question that S, 132 reduced the size of the 
federal enclave to just the White House. 

a. Would you still believe Congress has the authority to do so through legislation? 

h. Is there not a point at which the fundamental purpose of the federal enclave is so 
severely impaired by its miniscule size that it violates the District Clause, Art. 1, Sec. 

8, a. 17? 

This subtle and difficult question highlights the tension between the text of the District 
Clause and its proclaimed purpose. The text of the District Clause is clear; it grants Congress 
plenary and exclusive authority over the federal district that “may” be created as the federal seat 
of government. It restricts the maximum size of the District to “ten Miles square,” but places no 
further limits on the District’s size or Congress' ability to alter the size. U.S. Const, art. I, § 8, cl, 
17. On the other hand, as your question notes, some of the Framers also favored a federal district 
that supported an independent federal government. See The Federalist No. 43 (James Madison), 
The need for independence from state control or dependence undoubtedly influenced the 
Comstitution’s provision for a federal district, and it should inform Congress’ policy judgment on 
the admission of New Columbia. 

The Supreme Court has explained that in relation to the District, Congress retains “all the 
powers of legislation which may be exercised by a state in dealing with its affairs,” District of 
Columbia v. .John R. Thompson Co., 346 U.S. 100, 108 (1953). Indeed, the First Congress in 1791 
altered the southern boundaries of the District. See Peter Raven-Hansen, The Constitutionality of 
D C. Statehood, 60 Geo. Wash. L. Rev. 160, 169-70 (1991). Thirteen of the Constitution’s 
Framers voted in favor of this amendment, which ‘“is contemporaneous and weighty evidence’” 
that the District Clause does not prevent Congress from altering the District’s boundaries. Marsh 
V. Chambers, 463 U.S, 783, 790 (1983), 

In exercising this constitutional authority to alter the boundaries of the federal district (not 
more than ten miles square). Congress must be mindful of the Framers’ stated purpose in securing 
an independent seat of the federal government. The New' Columbia Admission Act, in my opinion. 
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does so by preserving the important machinery of the federal government within the federal 
enclave. The hypothetical posed by your question would be more problematic constitutionally 
because it would protect only the White House and not the rest of the operations of the federal 
government. Whether or not those operations (the portion of the federal enclave protected by the 
New Columbia Admission Act but not in your hypothetical) are essential to the independence of 
the federal government, their exclusion is problematic for the additional, independent reason that 
such exclusion in no way serves to further the constitutional value of enfranchising the District’s 
residents. It strikes me that it is harder to justify why someone living far from the federal seat — 
say, in Anacostia or upper Northwest — should be disenfranchised than it is to explain how having 
those neighborhoods under direct federal control is necessary to protect the federal government. 
By the same token, reducing the federal enclave to exclude the vast majority of federal buildings 
with no reduction in disenfranchisement (because the area hypothetically reduced has no residents) 
suggests that the sole reason for the reduction is to defeat the independence of the federal 
government. An enclave limited to the White House grounds would substantially decrease the 
territorial buffer some believe essential in securing the enclave’s autonomy, but it would not 
increase enfranchisement beyond New Columbia’s proposed bounds. 

3. In 2013, Congress appropriated close to $700 million for the DisIricI of Columbia, including 
its courts and local education initiatives, not including federal grants or its increased share 
of Medicaid Congress agreed to pay in 1997 when it look over some more state-like 
responsibilities for the District. Please discuss whether you believe these special funds 
should continue to be appropriated if the city becomes the state of New Columbia. 

Respectfully, I do not have a view on this issue. In my view, the mechanism of S, 132 is 
constitutional and it is for this Committee and Congress to decide w'hether or not it is wise. 
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Post-Hearing Questions for the Record 
Submitted to Hon. Alice M. Rivlin, Ph.D. 

From Senator Tom A. Coburn, M.D. 

“Equality for the District of Columbia: Discussing the Implications of S. 132, The New 
Columbia Admission Act of 2013” 

September 15, 2014 

1. In 2013, Congress appropriated close to $700 million for the District, including its courts 
and local education initiatives, not including federal grants. Additionally, the District 
receives an additional 20 percent from Congress of its share of Medicaid costs as a result 
of the 1 997 Revitalization Act. 

a. Please discuss whether you believe these special funds should continue to be 
appropriated if the city becomes the state of New Columbia. 

It would depend on the circumsianees at the time. If New Columbia were 
treated like any other state, it would gain the right to tax ineome earned in 
the state by non-residents. At the same time, the new state would give up 
special payments like the higher Mcdieaid match. The terms of admission of 
states in the past have always been hammered out in a negotiation between 
the state and the federal government. Often eoneessions were offered the new 
state, such as land grants for education. New Columbia’s supporters in 
congress would try' to get as good a deal as possible. 

b. Please discuss how the District could compensate for this loss of funding, and 
whether you believe the addition of tax revenue and los.s of special federal 
funding will result in a net benefit or loss. 

The additional income tax revenue from non-resident earners would more 
than compensate for the loss of special funding. However, in order to gain 
admission New Columbia might have to agree to restrictions on its taxing 
power. It these were severe, the bargain might include some special funding, 
such as keeping the higher Medicaid match. 

2. Short of full budgetary and legislative autonomy, what steps can Congress take now to 
help the District’s financial stability and day-to-day operations? 

The most important would be budget autonomy: allowing the District to 
spend its own locally raised revenues without interference by Congress and 
to set its own fiscal year. It would also help to get rid of the layover period for 
legislation passed by the council and signed by the mayor. 
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Post-Hearing Questions for the Reeord 
Submitted to Roger Pilon, Ph.D., J.D. 

From Senator Tom A. Coburn, M.D. 

“Equality for the Distriet of Columbia; Discussing the Implications of S. 132, The New 
Columbia Admission Act of 2013” 

September 15, 2014 


1 . The framers and the Supreme Court have articulated certain requirements for statehood. 
Please discuss those requirements and whether or not you believe the District meets them. 

Response : As evidenced in their writings, especially in the Federalist, the Framers were 
concerned to secure liberty through politically independent federal and state institutions. 
In Federalist 5\, for example, Madison addresses the two ways in which to guard against 
the tyranny of a majority. One is “by creating a w'ill in the community independent of the 
majority,” as in “governments possessing an hereditary or self-appointed authority.” But 
that method, “at best, is but a precarious security; because a power independent of the 
society may as well espouse the unjust views of the major, as the rightful interests of the 
minor party, and may possibly be turned against both parties.” The second method “will 
be exemplified in the federal republic of the United Slates,” he continues. It is 

by comprehending in the .society so many separate descriptions of citizens as will 
render an unjust combination of a majority of the whole very improbable, if not 
impracticable. . . . Whilst all authority in it will be derived from and dependent on 
the society, the society itself will be broken into so many parts, interests, and 
classes of citizens, that the rights of individuals, or of the minority, will be in little 
danger from interested combinations of the majority, In a free government the 
security for civil rights must be the same as that for religious rights. It consists in 
the one case in the multiplicity of interests, and in the other in the multiplicity of 
sects. 

That “multiplicity of interests,” which we find in each of the 50 states now comprising 
the United States, would hardly describe “New Columbia.” Indeed, this “state” would be 
the nation's first and only “city-state,” with no rural parts or interests and no separate and 
distinct, counties, towns, and cities, each with its own government, functioning under the 
state government. It would be just one big “capital city” — the capital and the whole of the 
state of New Columbia. And it would surround the nation’s tiny “capital city,” assuming 
Washington could still be called a “city,” even if it could still be called “Wa.shington.” 
(Note how little S. 1 32’s proponents have focused on what would remain of what we now 
think of as Washington.) 

Further to Madison’s point, however, not only w'ould this state be small, geographically, 
and urban, demographically, but as a practical matter, New Columbia’s economy would 
reflect anything but a “multiplicity of interests.” As with most other capital cities, the 
economy of Washington today — as w'ell as surrounding jurisdictions — is almost entirely 
dependent on the federal government. But unlike with capital cities in the states, there 
would be no “rest of the state” to counterbalance the centralizing forces that invariably 
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characterize politics in capital cities, absent which the capital city would be like a giant 
vortex with all power accreting to it. The District today “escapes” that fate, insofar as it 
does, because the federal government, representing the interests of all of the states, has 
ultimate authority over it, disciplining it in the process. 

2. The framers had very clear concerns about the dangers of the seat of the federal 
government being located in any one state. 

a. One concern was that it would be the first among equals. How' would Maryland 
and Virginia, if not every other state, be affected if the District were to become a 
state? 

Response : Technically, under this proposal, the seat of the federal government 
would not be located “in any one state,” but for all practical purposes it would be; 
thus. New Columbia, as the “gateway” to the nation’s capital, would indeed be the 
“first among equals.” zVIso as a practical matter, because Maryland and Virginia 
cooperate with the District today on a range of issues (e.g., transportation), with 
the District acting under the ultimate authority of the federal government, were 
the District to become an independent state — no more under the authority of the 
federal government than any other state — the federal government would have to 
sit at the table as well, thus adding a measure of inefficiency to such coordination. 
Moreover, as has been suggested. New Columbia could impose commuter taxes, 
remove current building height limits, and regulate in other ways that might affect 
citizens in Maryland and Virginia, not to mention everyone else coming to the 
nation’s capital — and the state’s interests might not be the nation’s interests. 

b. Another concern was that the federal government would be dependent on it for all 
its essential services. How do you think statehood for the District would affect 
the federal government’s operations and security? 

Response : Not only would the economy and people of New Columbia be almost 
entirely dependent on the federal government, as noted above, but the tiny enclave 
of “New Washington,” in which the federal government would sit, would be 
entirely dependent for its basic services on an independent state, no longer under 
its control — dependent for everything from electrical power to water, sewers, 
snow removal, police and lire protection, and so much else that today is part of an 
integrated jurisdiction under Congress’s ultimate authority. As Madison made 
clear in Federalist 43, it was precisely to avoid such interdependence that the 
Framers provided for an enclave large enough to ensure that the federal 
government would be independent of any single state, and that no single state 
would be either excessively dependent on the federal government or unduly 
influential over it. 

3. During the hearing, you stated that Maryland’s permission would be necessary before the 
District could become a state. 

a. Please explain why the land Maryland ceded could not have been used to make 
the state of New Columbia the day after the land was ceded. 



579 


Response : Pursuant to the Enclave Clause of Article I, Section 8, Maryland and 
Virginia in 1790 ceded land to the federal government /or the purpose of 
becoming “the Seat of the Government of the United States” — land “purchased by 
the Consent of the Legislature of the State.” It is highly doubtful that either state 
would have ceded that land for the purpose of creating another state. Regardless 
of that, were Congress to have changed the terms of the cession immediately after 
the transaction was completed, either or both states could have brought suit and 
likely would have won. Article IV, Section 3 makes it clear that no new state may 
be created from existing states “without the Consent of the Legislatures of the 
States concerned as well as of the Congress.” The passage of time has no bearing 
on the legal principles at issue, 

b. You mentioned recent Supreme Court precedent that was instructive on this issue. 
Please explain the case in more detail. 

Response : On March 10, 2014, the United States Supreme Court decided Marvin 
M. Brandt Revocable Trust v. United States, 134 S. Ct. 1257 (2014), which is 
instructive on the issue here, even if not on all fours with it. A complex factual 
case, Brandt in essence concerned the status of land conveyed by the United 
States to the Brandt family in a 1 976 land patent, subject to an easement obtained 
by a railroad in 1908 pursuant to the General Railroad Right-of-Way Act of 1875. 
In relevant part, the patent .stated that the land was transferred subject to the 
railroad's rights under the 1875 act. When the railroad abandoned the right of 
way in 1996, the federal government sought a judicial declaration of abandonment 
and an order quieting title in the government to the abandoned right of way. 

Brandt countered that the railroad enjoyed a mere easement that was extinguished 
when the railroad abandoned it, so the Brandt’s now enjoyed full title in the land 
free of any easement. By a vote of 8-1 the Court agreed, Chief Justice John 
Roberts writing for the Court, 

Again, the analogy is not exact — far from it — but in Brandt the easement was 
granted originally /dr a ra/Zvi'U)', just as here the land was ceded /dr a federal 
enclave. If that purpose is abandoned, the land cannot simply be repurposed. 
Rather, at least in Brandt, it reverts to the owner — in Brandt to the subsequent 
owner by virtue of the 1976 land patent. The analogy doubtless ends there, 
because Maryland’s cession was not an easement; and were Congress to try to 
repurpose most of the present District for a state, it’s doubtful that the land would 
revert to Maryland, given the constitutional issues at play, Nevertheless, Brandt is 
instructive simply because it points to how' important the purpose of an original 
transaction often is for determining any later developments. As noted above, 
Maryland did not cede land to the United States for the purpose of creating a new 
state on its border. Thus, even if Congress did have a power to so repurpose the 
District, which I strongly doubt, the terms of the original cession would almost 
certainly require the consent of Maryland, pursuant to Article IV, Section 3. 

4. Some legal scholars have argued that the 23"' Amendment would be voided by S. 132 if 
New Columbia becomes a state and residents of the new' federal enclave are permitted to 
vote in the state of their last residence. 
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a. In the event the state of New Columbia was admitted to the Union, do you believe 
the 23'^^’ Amendment, if not repealed, would be read to give three electoral votes to 
the few”^ residents within the new federal enclave? 

Response : Yes: Congress cannot, by mere statute, extinguish constitutional ng\\Xs, 
as Section 205 (a) of S. 132 appears to do by striking the 23*^^^ Amendment’s 
implementing legislation. As a result, the electoral votes of the few residents 
remaining in the new federal enclave — even if that included only the presidential 
family — w’ouid not only continue to be upheld but would be vastly more weighty 
than those in the rest of the nation. 

b. Do you believe Congress has the authority to force residents of the new federal 
enclave to vote in another state? 

Response : Probably not: Section 204 (a)( 1 )(A) of S . 132 provides that “Each 
State shall permit absent District of Columbia voters to use absentee registration 
procedures and to vote by absentee ballot ... in elections for Federal office.” 
(emphasis added) Under Article I, Section 2, Clause 1 of the Constitution, states 
set voter qualifications, subject to challenges based on specific constitutional 
guarantees (e.g., denials based on race or gender) or equal protection. Article I, 
Section 4 allows Congress to make time, place and manner alterations, but 
ordering states to permit District voters to vote absentee in their former stales 
would seem to go more to the question of voter qualifications— e.g., residency — 
than to time, place and manner factors. (Moreover, in the new federal enclave 
there will still be residents who have no state in which they were last domiciled, 
yet they would still be entitled to vote under the 23'^^ Amendment.) 

5. In 2013, Congress appropriated close to $700 million for the District of Columbia, 
including its courts and local education initiatives,’ not including federal grants or its 
increased share of Medicaid Congress agreed to pay in 1 997 when it took over some 
more state-like responsibilities for the District.^ Please discuss whether you believe these 
special funds should continue to be appropriated if the city becomes the state of New 
Columbia. 

Response : 1 have no special expertise nor any particular opinion on this matter. 


’ Ex. 1, Eugene Boyd, FY20I4 Appropriations: District of Columbia, Congressional Research Service, at 7 (Oct. 15, 
2013). 

■ District of Columbia Fiscal Structural Balance Issues, Government Accountability Office at 3 (Sept. 2002), 
available at http://www.gao.gov/assets/240/2355 10. pdf. 
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